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J.  Bebkman  FmiiAT  vs.  Thbodobb  Cook. 

The  premiBes  intended  to  be  conveyed  by  deeds  were  described  as  being  200 
acres,  more  or  less,  in  the  right  of  W.,  E.  &>  C,  in  lot  No.  1,  in  the  24th  allot- 
ment of  the  patent  of  K.  S&ld  that  as  this  description  contained  several 
particolars,  no  lands  conld  pass  by  the  deeds,  except  snch  as  corresponded 
with  all  the  particolars. 

That  it  was  necessary  that  those  claiming  nnder  snch  deeds  should  show  that 
the  lands  claimed  were  in  lot  1,  and  in  that  part  of  the  lot  to  which  the  right 
of  W.,  K.  A  0.  extended ;  and  if  snch  right  included  more  than  200  acres, 
the  grantees  would  have  been  authorized  to  elect  which  200  acres  in  the  tract 
they  would  take,  and  such  election  would  have  made  the  grant  operatiTe, 
although  the  description  was  so  uncertain  that,  of  itself,  it  would  convey 
nothing. 

And  no  evidence  being  given,  as  to  what  part  of  lot  1  was  covered  by  the  right 
of  W.,  K.  &  C,  it  appearing  that  K.  slone  claimed  lot  C  in  lot  1,  but  the 
lands  conveyed  were  not  a  part  of  those  dahned  by  K.  alone ;  it  was  Md 
that  the  deeds  were  ineffectual  to  establish  the  plaintiff's  title  to  a  particular 
portion  of  lot  C  in  lot  1. 

Possession  by  a  tenant,  of  a  portion  of  a  lot  of  land,  under  a  lease,  and  Uie  clear- 
ing op  and  ooltivatiDg  a  part  thereof  sodi  possesrion  being  mder  a  daim 
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of  title  by  the  lessor,  which  is  eTidenced  by  his  executing  the  lease  and  de- 
mandiDg  and  receiving  rent,  is  a  good  adverse  possession,  at  least  to  the 
extent  of  the  land  cleared  and  cultivated. 

A  comptroller's  deed,  given  upon  a  sale  of  land  for  taxes,  with  actual  poasess- 
ion  of  a  part  of  the  lot  embraced  in  it,  and  claim  of  title  to  the  whole,  is  a 
sufficient  foundation  for  an  adverse  possession,  even  though  tlie  oomptroUer 
had  not  authority  to  sell. 

If  such  deed  be  fiur  upon  its  face,  and  contains  no  evidence  of  want  of  authority 
by  the  oomptrollsr  to  execute  it,  inasmuch  as  it  purports  to  be  executed 
under  an  authority,  it  gives  oolor  of  title  to  the  grantee,  although  the  pre- 
tended authority  recited  upon  its  face  does  not  in  fact  exist. 

The  possession  and  claim  of  title  of  the  grantee  in  such  a  deed,  and  of  those 
claiming  under  him,  will  be  presumed  to  have  been  in  accordance  with  the 
title  apparently  derived  from  the  comptx\>ller's  deed ;  and  as  that  deed  did 
not  show  that  it  was  illegal  or  void,  the  possession  and  dsim  under  it  will 
be  presumed  to  have  been  in  good  faith,  and  therefore  adverse  to  the  title  of 
the  former  owner,  and  if  continued  for  the  period  of  twenty  years,  will  ripen 
into  a  perfisct  title. 

Actual  possesion  of  a  part  of  lot' of  land,  with  ckim  of  title  to  the  whole,  the 
Mitry  and  claim  being  under  a  written  instrument,  is  sufficient  to  constilttte 
an  adverse  holding  of  the  whole  lot 

Persons  in  possession  of  land,  under  the  title  of  another,  are  estopped  to  deny 
his  title,  or  to  set  up  an  outstanding  title  in  themselves  or  any^  other  person. 

Where  a  valid  constructive  possession  of  an  entire  lot  is  acquired  by  entry  under 
claim  of  title  founded  up<Hi  a  written  instrument,  and  the  actual  occupation 
of  a  part,  it  cannot  be  defeated  by  a  subsequent  entiy  on  the  same  lot  by 
another,  who  makes  an  improvement  on  a  part  and  obtains  title  to  the  whole 
lot. 

The  effect  of  such  subsequent  entry  would  be  to  give  the  person  so  entering  a 
possession  of  the  part  actually  occupied  and  improved,  but  no  fVirther.  A 
constructive  possession  of  the  unimproved  part  of  -the  lot  would  remain  in 
him  who  made  the  first  entry  under  claim  and  color  of  title  and  improved  in 
part. 

Section  66  of  the  act  of  the  legislature  of  1855,  {Law$  of  1856,  p,  799,)  made 
comptrollers'  deeds  for  lands  sold  for  taxes,  €aiet§tetl  after  ik€p§utif  tf  that 
act,  presumptive  evidence  that  the  sale  and  all  proceedings  prior  thereto, 
from  and  including  the  assessment  of  the  land,  and  all  notices  requured  1^ 
law  to  be  given  previous  to  the  expiration  of  the  two  years  allowed  to  redeem, 
were  regular.  This-  section  was  amended  In  1860,  (Lawi  of  I860,  M.  209,) 
by  adding  thereto  as  follows :  "  But  where  the  person  or  persons  claiming 
title  under  such  conveyance,  or  the  grantees  or  assignees  of  such  persons, 
shall  be  in  possession  of  the  land  described  therein,  either  by  himself  or 
themselves,  or  his  or  their  grantees,  assignees,  agents,  tenants  or  servants, 
then  such  conyeyances  shall  be  presumptive  evidence  of  the  &cts  above 
stated,  igJIatoxr  «m^  b$  tMi  daU  qf  muk  soimyaMS."    This  amsnded  seotkMi 
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fliibald  be  coDStrned  as  including  not  only  the  case  of  an  actual  possession 
of  the  whole  lot  coTered  by  the  deed,  but  the  constractiye  possession  of  the 
whole,  when  there  is  actual  possession  of  a  part  of  the  land  coTered  by  the 
deed,  with  claim  of  title  to  the  whole. 
Giving  the  section  that  construction,  the .  title  of  a  party  claiming  nmder  a 
oomptrol]er*s  deed  is  perfect,  without  proof  of  any  other  fiict  than  that  he  was 
in  possession  of  a  part  of  a  lot  under  the  deed,  dahning  title  to  the  whole. 

APPEAL  frbxn  a  judgmeut  entered  upon  the  report  of  a 
referee.  The  action  was  originally  commenced  before 
a  justice  of  the  peace,  for  trespass  upon  lot  C,  in  lot  1  of 
great  lot  1  in  the  24th  allotment  of  the  Kayaderosaeraa 
patent  Title  being  pleaded,  by  the  defendant,  the  present 
action  was  commenced  in  this  court  The  complaint  was 
for  entering  upon  the  premises  above  mentioned,  and  cut- 
ting and  carrying  away  timber  and  wood,  and  hay  and 
other  crops  growing  oa  said  lot  The  defendant,  by  his 
answer,  denied  that  he  had  entered  upon,  or  cut  any  wood, 
timber  or  trees  upon,  or  had  carried  away  any  timber, 
trees,  grass  or  any  thing  else,  from  the  north  part  of  lot  0, 
in  lot  No.  1,  in  great  lot  No.  1  of  tibe  24th  allotment  of  the 
patent  of  Kayaderosseras,  described  in  the  complaint; 
such  north  part  being  about  forty  acres,  late  in  the  use 
.  and  occupation  of  Warren  Harvey.  For  a  second  defense, 
the  defendant  averred  that  at  the  time  when,  &c.,  the 
Boutk  part  of  the  said  lot,  e^^cept  about  forty  acres  at  the 
north  end  of  the  same,  were  the  close,  soil  and  freehold 
of  John  W.  Bates,  and  that  by  the  license  and  authority 
of  the  said  John  W.  Bates  the  defendant  did  enter  upon 
said  south  part  of  the  said  lot,  as  he  lawfully  might,  and 
did  then  and  there  the  acts  complained  of  in  said  com- 
plaint 

The  action  was  referred  to  a  referee,  who  found  the 
following  facts : 

The  24th  allotment  of  the  patent  of  Kayaderosseras 
was  divided  into  thirteen  great  lots,  numbered  from  one 
to  thirteen,  inclusive.  Lot  No.  1  was  subdivided  into 
three  long  parallel  lots,  by  lines  running  nearly  north  and 


12  CASES  DT  THE  SUPREME  COUET. 

Finlay  9,  Cook. 

sonth,  and  numbered  1,  2  and  3.  Lot  No.  1  of  this  sub- 
division was  again  divided,  by  transverse  lines,  into  three 
lots,  A,  B  and  C.  Lot  C  is  the  northernmost  lot ;  it  is 
about  two  and  a  half  miles  in  length  from  north  to  south, 
and  contains  about  348  acres.  On  the  29th  of  March, 
1792,  the  executors  of  John  Kirby,  deceased,  under  a 
power  contained  in  his  last  will  and  testament,  conveyed 
by  deed  .to  Dirck  Lefferts  of  the  city  of  New  York,  "  lot 
C,  in  lot  No.  1  in  the  subdivision  of  lot  No.  1  of  the 
24th  allotment  of  the  Eay^derosseras  patent"  The  lot 
was  unoccupied  and  in  a  state  of  nature,  being  covered 
with  standing  timber.  In  1799  Dirck  Lefferts  died  in  the 
city  of  New  York,  leaving  a  will,  which  in  the  same  year 
was  admitted  to  probate,  before  the  surrogate  of  the 
county  of  New  York.  The  testator,  by  this  will,  directed 
his  executors  to  sell,  with  the  consent  of  John  K  Beek- 
man  first  obtained,  all  his  lands  not  specifically  disposed 
of  by  his  will.  John  K.  Beekman,  John  Oothout  and 
Thomas  Storm  were  constituted  his  executors.  Neither 
lot  C,  above  mentioned,  nor  any  part  thereof,  was  speci- 
fically disposed  of.  On  the  2d  day  of  May,  1803,  the  said 
executors  conveyed  by  deed,  to  Phillip  Ten  Eyck,  several  ^ 
lots  of  land  in  the  Eayaderosseras  patent,  describing  them, 
and  amongst  them  is  ^^  two  hundred  acres,  more  or  less, 
in  the  right  of  Walton,  Kirby  and  Clopper,  in  lot  No.  1  in 
the  twenty-fourth  allotment.'*  On  the  3d  day  of  May,  1803, 
Phillip  Ten  Eyck  conveyed  the  same  lots  of  land,  by  the 
same  description,  to  John  E.  Beekman.  On  the  11th  qf 
November,  1819,  Mr.  Beekman,  by  an  instrument  in  writing 
under  seal,  executed  by  and  between  himself  and  Elizabeth 
Turk,  leased  to  her  for  her  life  "  all  that  certain  lot  No.  2  of 
the  smaller  lots  in  lot  No.  1  of  the  subdivision  of  lot  No.  1 
of  the  twenty-fourth  general  allotment  of  the  patent  of 
Kayaderosseras,  containing  one  hundred  acres  of  land,  and 
is  situate  in  the  town  of  Corinth,  in  the  county  of  Saratoga," 
The  first  actual  occupation  of  any  part  of  lot  0  was  by 
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Mrs.  Turk,  eoon  after  the  execation  of  this  lease.  Under 
it  she  cleared  up  and  cultivated  eight  or  ten  acres  adjoin- 
ing the  west  line  of  lot  C^  and  near  the  middle  of  said 
west  line.  The  northern  limit  of  this  clearing  nearly 
coincides  with  the  line  between  the  said  towns.  122  acres 
of  lot  C,  taken  from  the  north  end,  lies  in  Day^  and  the 
residue  of  the  lot  (226  acres)  lies  in  Gorinth«  Subse- 
quently Mrs.  Turk  occupied  and  cultivated  a  few  acres  on 
the  north  end  of  lot  C,  in  the  vicinity  of  the  framed 
house  afterwards  erected  by  Effner  &  Rockwell.  She  after 
wards  abandoned  it,  and  it  was  occupied  for  a  time  by 
Daniel  Austin.  He  abandoned  it,  and  it  remained  unin- 
closed  and  unoccupied  until  Mrs«  Turk's  death.  She 
occupied,  or  did  not  abandon,  the  occupation  of  the  eight 
or  ten  acres  covered  by  her  lease,  during  her  life.  She 
died  about  the  year  1851.  On  the  Ist  day  of  March,  1834, 
the  comptroller  of  the  state  of  New  York  made  and 
executed  to  Mr.  Beekman  a  deed  of  three  hundred  and 
forty-eight  (348)  acres,  of  which  226  acres  is  in  the  south 
part  of  subdivision  ^^  C,"  and  bounded  on  the  north  by  the* 
town  line,  east  by  lot  2,  and  on  the  south  and  west  by  lot 
line;  also  122  acres,  bounded  north  by  Sibley,  south  by 
town  line^  and  on  the  east  and  west  by  lot  lines,  ^4n  sub- 
division *  C  of  lot  No.  1  of  great  lot  No  1  of  the  iXlVth 
allotment  of  the  patent  of  Eayaderosseras."  The  said 
deed  contained  the  recitals  then  usually  inserted  in  such 
deeds ;  to  the  effect  that  default  had  been  made  in  the 
payment  of  taxes  assessed  on  said  lands,  in  pursuance  of 
chapter  thirteen  of  the  first  part  of  the  Revised  Statutes, 
entitled  '^Of  the  assessment  and  collection  of  taxes," 
which  taxes,  with  the  interest  and  charges  thereon,  had 
remained  unpaid  in  the  comptroller's  office  for  two  years 
from  the  1st  of  May  following  the  year  in  which  they 
were  assessed;  then  stating  the  sale  of  the  lands  in  ques- 
tion by  the  comptroller,  at  public  auction,  in  May,  1830, 
and  that  they  had  not  been  redeemed  within  the  two 
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years  prescribed  by  law  for  the  redemption  thereof;  that 
the  said  John  E.  Beekman  had  become  entitled  by  pur- 
chase and  transfer  &om  the  original  purchaser  at  said  sale, 
to  said  lands,  and  then  conveying  the  said  lands  in  fee  to 
the  said  John  E.  Beekman. 

John  K.  Beekman  died  in  the  city  of  New  York,  in 
1842,  leaving  a  will,  which  in  the  same  year  was  admitted 
to  probate  before  the  surrogate  of  the  county  of  New 
York.  By  this  will,  after  disposing  of  some  pieces  of  land 
other  than,  the  premises  in  question,  he  devised  all  the 
residue  of  his  real  estate  as  follows :  one-half  thereof  to 
Aletta  Beekman,  one-fourth  thereof  to  Sarah  James,  and 
one-fourth  thereof  to  Anne  Finlay,  if  living  at  his  decease, 
but  if  not  living,  then  to  her  children  in  equal  portions. 
The  plaintiff  is  one  of  the  children  of  Anne  Finlay.  She 
died  August  5,  1842.  Previous  to  1892  her  children  and 
the  other  devisees  above  named  conveyed  to  the  plaintiff 
all  their  interest  in  said  lot  C. 

In  1847  the  plaintiff  contracted  with  Efiher  &  Rockwell 
for  the  sale  of  the  lot  to  them  at  $2  per  'acre.  They 
entered  under  the  contract,  paid  $100  towards  the  pur- 
chase money,  cut  down  and  removed  timber,  and  erected 
the  framed  house  where  Squire  Houghton  now  lives. 
They  put  Isaac  Micldes  in  the  house  to  board  the  men 
who  were  lumbering  on  the  lot^'and  they  afterwards, 
upon  his  removal,  put  Samuel  Effner  in  for  the  same  pur^ 
pose ;  and  he  continued  to  board  them  until  he  left  the 
house,  as  hereinafter  stated.  Effner  &  Rockwell  continued 
thistfoccupation  until  the  entry  of  Andrew  Bingham,  here- 
inafter mentioned. 

In  1708,  Anne,  the  sovereign  of  Great  Britain,  by  let- 
ters patent,  under  the  great  seal  of  the  Province  of  New 
York,  granted  to  Adrian  Hooglandt  and  Jovis  Hooglandt 
and  eleven  others  the  patent  of  Eayaderosseras.  Jovis 
Hooglandt  died  without  lineal  heirs.  Belitia  Hooglandt 
was  one  of  the  three  daughters  of  Adrian  Hooglandt^  and 
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\ha  married  to  James  Benaadet.  James  Benaudet  and 
Belitia  his  wife  left  six  children,  one  of  whom  was  Mary, 
who  married  Peter  Chevalier.  Another  was  Ann,  wfab 
married  Townsend  White.  Another  died  without  issue. 
Peter  Chevalier  and  his  said  wife  Mary  had  issue — ^Isabella, 
who  married  George  Turner.  They  had  issue-^Mary 
Sophia  B.  Turner.  Her  mother  and  all  her  ancestors^ 
back  to  Adrian  Hooglandt,  are  dead.  Ann  White  had 
four  children,  among  whom  was  Isabella,  wife  of  William 
Edgar.  Their  son,  Herman  Le  Boy  Edgar,  on  the  27th 
day  of  iN'ovember,  1843,  conveyed  by  deed,  to  the  aaid 
Haiy  Sophia  B.  Turner,  all  his  interest  in  the  Eayaderos- 
seras  patent  On  the  Slst  day  of  January,  1848,  and  whilst 
Effher  &  Bockwell  were  in  the  occupation  of  the  said  lot 
as  aforesaid,  the  said  Mary  Sophia  B.  Turner  conveyed  lot 
C,  by  deed,  to  Andrew  Bingham.  After  the  said  convey- 
ance, and  in  1848,  Bing|ham  entered  upon  lot  C  under  the 
aforesaid  deed,  And  commenced  cutting  down  trees  and 
peeling  bark.  In  March,  1849,  Aletta  Beekman  and  others 
brou^t  an  action  of  tre^ass  in  this  court,  against  Bing- 
ham, for  the  said  entiy,  &c.,  and  on  the  trial  the  plaintiffe 
were  nonsuited,  upon  the  ground  that  the  comptroller's 
deed  above  referred  to  was  defective.  After  this  trial 
Effiier  &  Bockwell  abandoned  the  lot,  and  Bingham  (xmr 
tinned  cutting  down  and  removing  timber.  He  cleared 
up  thirty  or  forty  acres  south  of  and  ac^acent  to  the  framed 
house.  In  1849  he  hired  Samuel  Effner,  who  occupied 
the  framed  house,  to  remove  from  it,  and  erected  a  log 
house  fifty  or  sixty  rods  southeasterly  therefrom,  and  on 
lot  C,  which  was  used  in  connection  with  his  lumbering 
operations  on  the  lot.  Bingham  cut  the  hemlock  timber 
over  nearly  the  whole  lot,  and,  (with  the  exception  of^ 
Mi^  Turk,  who  used  the  land  cleared  up  by  her  until  her 
death,  in  1851,)  was  the  sole  occupant,  by  himself  and 
those  occupying  under  him,  until  1856.  One  Burrows 
moved  into  the  framed  house  after  Samuel  Effiier  left^ 
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and  occupied  it  under  Bingham,  and  worked  at  InmbeV- 
ing  on  the  lot  for  Bingham.  Bingham  continued  lum- 
bering on  the  lot,  and  cultivating  some  of  the  cleared 
land,  until  December  5,  1851,  when  he  conveyed  the  lot 
by  deed  to  John  W,  Bates,  who  succeeded  to  Bingham's 
occupation.  In  the  spring  of  1852  Bates  leased  the  whole 
lot  to  the  defendant,  including  the  two  houses,  and  the 
defendant  soon  afterwards  let  the  whole  lot  to  Silas  If. 
Holden,  to  cultivate  it  on  shared.  He  lived  in  the  framed 
house  and  his  mother  in  the  log  house,  both  occupying 
under  Bates'  title.  In  August,  1856,  while  this  occupa- 
tion continued,  the  plaintiff  and  Silas  fT.  Holden  entered 
into  an  agreement  in  writing,  under  seal,  whereby  the 
plaintiff  leased  to  him  a  certain  lot  of  land  in  the  town  6f 
Day,  known  as  sub-lot  1  of  great  lot  1  of  the  24th  allot- 
ment of  said  patent,  containing  348  acres,  more  or  less, 
and  known  as  lot  C,  for  five  years  from  the  Ist  day  of 
April  previous,  at  an  annual  rent  of  $25.  Holden  re- 
mained in  the  framed  house  and  his  mother  in  the  log 
house,  until  about  March,  1860.  *  During  this  time  Holden 
cultivated  the  cleared  land  on  the  north  end  of  lot  C  and 
in  the  vicinity  of  the  house  in  which  he  lived.  On  the 
18th  of  January,  1860,  the  plaintiff  and  Warren  Harvey 
entered  into  an  agreement  in  writing,  under  seal,  whereby 
the  plaintiff  leased  to  Harvey,  for  one  year  from  that  time, 
all  that  certain  lot  in  Day,  known  as  sub-lot  1  of  great  lot 
1  of  the  24th  allotment  of  said  patent,  containing  about 
348  acres,  at  a  rent  of  920.  Holden  moved  out  in  March 
following,  and  Harvey  moved  in  and  occupied  the  framed 
house,  and  cultivated  the  same  land  which  Holden  had 
cultivated,  until  the  expiration  of  his  lease,  and  remained, 
under  Squire  Houghton  until  the  spring  of  1862.  After 
Holden's  mother  quit  the  log  house  it  was  occupied,  and 
has  ever  since  continued  to  be  occupied,  together  with  an 
acre  or  two  of  cleared  land  surrounding  it,  by  persons 
holding  under  Bates'  title.    This  small  piece  of  cleared 
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land  has  always  been  occupied  by  the  occupant  of  the 
log  house.  On  the  18th  of  March,  1861,  the  plaintiff  and 
Squire  Houghton  entered  into  an  agreement  under  seal^ 
whereby  the  plaintiff  leased  to  Houghton,  for  one  year,  aU 
that  certain  lot  of  land  in  Day,  known  as  sub-lot  1  in 
great  lot  1  of  the  24th  allotment  of  said  patent,  contain- 
ing about  348  acres.  Houghton  moved  in,  in  the  place  of 
Harvey,  in  March,  1862.  In  all  these  leases  the  lot  is 
described  as  belonging  to  the  plaintiff  Borne  time  in  the 
winter  of  1862,  and  before  Harvey  removed,  the  defendant, 
by  the  authority  and  license  of  said  Bates,  cut  down  and 
carried  away  from  the  lot  six  standing  trees,  of  the  value 
in  the  aggregate  of  $2.  The  place  where  these  trees  were 
cut  down  was  in  Day,  in  the  uncleared  portion  of  lot  O, 
oni^e  northernmost  100  acres  of  lot  C,  and  not  upon  the 
thiHy  or  forty  acres  referred  to  in  the  defendant's  answer. 
It  was  near  the  line  fence  between  this  lot  and  the  defend- 
ant's lot,  which  adjoins  it  on  the  east,  and  southeastwardly 
from  the  framed  house,  and  northeastwardly  from  the  log 
house,  and  a  few  rods  from  the  border  of  the  woods  ac^ja- 
cent  to  the  cleared  land  occupied  by  Harvey,  and  in  the 
woods,  but  nearer  to  the  log  house  than  to  the  framed 
house.  The  defendant  cut  down  the  trees  for  the  putpose 
of  having  the  title  to  the  lot  tested. 

About  the  year  1837  Bosworth  Martin,  the  agent  of 
John  EL  Beekman  for  his  lands  in  the  24th  allotment, 
went  upon  the  uncleared  portion  of  lot  C,  and  discovered 
some  men  abiding  in  a  shanty  and  manu&cturing  staves 
from^n  ash  tree  which  they  had  felled  on  the  lot.  They 
desisted,  and  settled  with  Mr.  Beekman  for  the  damages* 

The  referee's  conclusion  of  law  from  the  foregoing  facts 
was,  that  the  plaintiff  was  not  entitled  to  recover  of  the 
defendant  for  the  injury  stated  in  the  complaint;  and 
he  ordered  the  complaint  to  be  dismissed,  with  costs. 
From  the  judgment  entered  upon  this  report^  the  plaintiff 
appealed. 
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Lewis  Vamey^  for  the  appellant.  L  The  facts  found  by 
the  referee  show  conclusively  that  the  plaintiff  succeeded 
to  all  the  title  and  possession  of  John  K.  Beekman,  whose 
occupancy,  by  his  tenant  Mrs.  Turk,  was  continued  from 
November  11,  1819,  until  her  decease  in  the  autumn  of 
1851. 

n.  Computing  only  from  the  date  of  Mrs.  Turks'  lease, 
without  reference  to  any  prior  occupation,  or  allusion  to 
Bosworth  Martin's  agency  and  its  protective  results,  the 
twenty  years  that  tolled  all  right  of  entry  against  Mr. 
Beekman,  and  perfected  his  absolute  title,  expired  on  the 
11th  day  of  November,  1839;  and  her  occupation  contin- 
ued in  all  32  years,  down  to  1851.  During  this  time  Mrs. 
Turk  occupied  and  cultivated  a  few  acres  on  the  north 
end  of  the  lot,  in  the  vicinity  of  the  framed  house.  (2  R.  S, 
294.     Code  of  Proeedurey  83.) 

IIL  And  that,  too,  without  regard  to  any  deeds ;  one  of 
which,  dated  the  29th  of  March,  1792,  conveyed  Kirby's 
estate  to  Lefierts,  whose  title  from  devise  (deed  to  Ten 
Eyck,  dated  the  3d  of  May,  1803)  vested  in  Mr.  Beek- 
man.  The  last  mentioned  is  enough.  Our  purpose  is 
only  to  show,  under  the  statute,  a  constructive  possession 
of  the  whole  lot,  whereof,  by  Mrs,  Turk's  occupancy  and 
otherwise,  Mr.  Beekman  and  his  successors  had  a  pedut 
poseeesio,  {Palmer  v.  Aldridge^  16  Barb,  131.  Smith  v. 
Loriliardy  10  John,  337.     Jackeon  v.  Harder^  4  id,  202.) 

IV.  The  Finlay  possession,  being  a  continuation  of  Mr. 
Beekman's,  was  confirmed  by  the  contract  of  sale  to  Effner 
k  Rockwell,  who  thereby  became  quan  tenants  to  the 
plaintiff;  under  whom  Effner  &  Rockwell  went  into  actual 
possession,  paid  $100,  and  in  1847  lumbered  there  exten- 
sively, erected  a  frame  house  where  Squire  Houghton  now 
lives,  and  built  a  log  bam ;  his  brother,  Samuel  Effiier, 
occupying  them  as  Mickles'  successor,  and  as  the  hired 
man  and  tenant  of  Effner  k  Rockwell;  who,  and  every 
person  succeeding  to  his  possession^  (whether  by  purchase. 
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collusion  or  attornment,)  is  estopped  from  gainsaying  the 
plaiqtiff 's  title,  nnder  which,  and  by  virtue  of  the  contract 
made  in  1847,  Effner  &  Rockwell  acquired  actual  possession 
of  lot  C.  In  1849  Bingham  bought  out  Samuel  Efiher^ 
and  he  then  gave  up  possession  to  Bingham.  The  phra- 
seology in  the  report  is  nothing  more  nor  less  than  a 
selliug  out  to  Bingham  by  Effner  k  Bockwell's  tenant 
Silas  Holden's  alleged  attornment  to  the  plaintiff,  in  hos- 
tility to  Bingham  and  Cook,  applies  only  to  the  cleared 
landy  as  he  was  to  work  the  land  on  shares ;  as  to  which 
Harvey  is  (if  at  all)  estopped.  But  the  possession  of  both 
enured  to  the  benefit  of  the  plaintiff*,  at  his  option.'  He 
had  a  right  to  retake  actual  possession  by  adopting  Holden 
as  tenant,  thereby  creating  the  relation  of  landlord  and 
tenant  The  above  remarks  as  to  incapability  of  attorn- 
ment apply  to  Bingham,  to  Cook,  to  Silas  Holden,  and  to 
his  predecessor  Nims.  (3  jS.  8.  5th  ed.  35,  §  3.  Jaekean 
V.  Harder,  4  John.  202.  Cook  v.  Travis,  23  Barb.  338. 
Spencer  v.  Tobey,  Id,  260.) 

Y.  The  plaintiff's  possession  was  never  abandoned  by 
him ;  and  the  Effner  &  Rockwell  contract  could  not  aban- 
don  it,  or  attorn.  That  possession  therefore— never 'relin- 
quished— ^is  sufficient  to  maintain  this  action  for  an  injury 
to  the  reversion  or  inheritance.     (3  R,  S.  5th  ed.  39,  §  8.) 

YI.  Independent  of  other  title  and  possession,  Beekman 
obtained  a  perfect  title  by  virtue  of  the  comptroller's 
deed,  dated  March  1,  1834. 

YII.  The  plaintiff  can  maintain  trespass  for  an  injury 
to  the  reversion  or  inheritance,  notwithstanding  Squire 
Houghton's  subsisting  lease  for  a  short  term.  (3  jB.  S. 
5th  ed.  39,  §  8,  cited  above,) 

VULI.  Houghton  is  an  original  tenant  of  the  plaintijB^ 
who  had  a  right  to  treat  Silas  Holden  and  Harvey  as  his^ 
the  plaintiff's,  tenants,  and  even  to  take  attornments  from 
thenx  respectively,  for  the  reason  above  stated,  that  they 
came  in  directly  or  indirectly  wder  Bingham,  aQd  pM 
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therefore,  like  Bates  and  Cook,  estopped  from  denying 
the  Finlay  title.  Nor  can  either  of  them,  any  more  than 
Silas  Holden,  or  his  mother,  or  other  sub-tenant,  attorn  to 
Any  person,  especially  to  Bates  or  Cook.  For  the  effect 
of  this  point  and  statement,  it  must  not  be  forgotten  that 
Bingham  bought  out  Samuel  Effner,  the  tenant  of  Effiier 
t  Rockwell.  Independent  of  this,  Holden  moved  off 
from  the  lot  in  March,  1860,  and  quitted  thp  premises,  and 
immediately  after  Harvey  moved  into  the  framed  house, 
under  and  by  virtue  of  a  lease  from  the  plaintiff,  dated 
the  18th  of  January,  1860.  Hence  the  plaintiff  took 
actual  possession  of  the  lot  after  Holden  (the  pretended 
tenant  of  Bates)  had  left.    (See  Point  IH.) 

IX.  That  adverse  possession  of  the  plaintiff,  through 
the  medium  of  Effner  k  Rockwell,  rendered  the  Turner 
deed  (dated  January  31, 1848)  to  Bingham  absolutely  void, 
even  if  Miss  Turner  had  a  perfect  title,  which  is  not  shown. 
The  same  remark  applies  to  all  the  Turner  deeds.  (3  B.  8. 
5th  ed.  30,  §  167.)  1  John.  Cas.  33,  and  2  Oaines'  Cos.  314, 
show  that  a  void  deed  cannot  be  valid  for  any  purpose; 
especially  the  reason  or  design  for  which  it  is  declared 
void  Jy  stattUe — ^void  in  toto. 

X.  Even  if  a  perfect  title  in  Miss  Turner  could  have 
been  shown,  it  can  be  available  to  her  only  in  ejectment 
by  her,  or  at  least  in  her  name,  under  the  amended  Code. 
Such  title  in  her  is  of  no  benefit  as  a  defense  for  Cook,  in 
the  pretended  right  of  Bates,  who  cannot  claim  through 
a  void  deed  to  Bingham,  the  deed  to  Bates  himself  being 
in  the  same  condition.     {Hay  v.  Cumberland,  25  Barb.  594) 

XI.  The  hcvs  in  qtio  was  actually  in  the  border  of  the 
woods,  and  not  upon  the  acre  or  two  of  land  occupied  by 
the  pretended  tenants  (if  any)  in  the  log  house,  under 
Bates'  title.  The  plaintiff  was  then  in  possession  of  all 
the  lot,  except  (perhaps)  as  above  stated. 

Xn.  A  disclaimer,  or  conveying  by  lessee  in  fee,  mt^y 
bBj  by  the  lessor,  treated  as  a  forfeiture,  or  held  for  naught. 
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as  in  case  of  an  attornment.  The  lessee  is,  in  ejectment, 
estopped  to  show  title  out  of  the  vendor.  {Jaeksan  v. 
DaviSy  5  Oaweny  123.  Jackson  v.  Smithy  7  id.  717.  Jackson 
v.  SotchkisSy  6  id.  401.  Jackson  v.  Sarpery  5  Wend.  246. 
Lawrence  y.  Brouniy  1  Seld,  394.  Jackson  v.  ^iZe«,  1  CWevi, 
575.     3  Wend.  339.    5  Seld.  45.) 

XIIL  The  occupation  of  Mrs.  Tark  under  a  life  lease 
from  Mr.'Beekman,  and  her  cultivating  a  few  acres  during 
some  portion  of  that  time,  where  the  framed  house  now 
stands,  (in  addition  to  her  possession  on  the  south  end,) 
shows  that  her  possession  extended  over  the  whole  lot 
The  Harvey  and  Houghton  lease,  the  Effner  &  Rockwell 
contract,  and  their  entry  upon  the  lot  as  original  tenants 
of  the  plainti£^  under  a  color  of  title,  extended  in  [set 
over  the  348  acres.  An  actual  possession  of  part,  under 
claim  of  title  to  the  whole  of  A  lot,  is  adverse  as  to  the 
whole.  (Jackson  v.  JBoweny  1  Cai.  358.  Jaekson  v.  JElitonj 
12  John.  452.  Jackson  v.  VermilyeOy  6  Coweny  ffTJ.  Oode 
cf  Procedurcy  §  83.) 

AlV.  The  defendant  seeks  to  found  his  title  upon  letters 
patent  granted  in  1708,  by  Anne,  sovereign  of  Great  Brit* 
ain,  to  Adrian  Hooglandt  and  Jovis  Hooglandt  The 
objection  was  taken  upon  the  trial  to  this,  that  it  was  in- 
cumbent upon  the  defendant  to  prove  the  regular  appoint- 
ment of  the  three  commissioners,  in  pursuance  of  the 
colonial  act  passed  January  the  8th,  1762,  which  was  not 
done.  The  recital  in  a  book  containing  a  record  of  the 
proceedings  of  the  commissioners,  in  making  partition,  is 
not  legal  proof  No  fact  having  been  found  as  to  the 
appointment  of  the  commissioners,  of  course  this  pr^ 
tended  title  avails  nothing-  as  a  defense  to  this  action. 
(Munro  v.  Merehanty  26  Barb.  383.  Jackson  v.  WiUety 
2  John.  180.) 

Judiah  JEttsworthy  for  the  respondeat 
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By  the  Courty  Koseebaks,  J.  The  referee  states  the  de- 
scription of  the  premises  intended  to  he  conveyed  hy  the 
deed  from  the  executors  of  Lefferts  to  Ten  Eyck  and  by 
Ten  Eyck  to  Beekman,  to  have  been  two  hundred  acres^ 
more  or  less,  in  the  right  of  Walton,  Kirby  and  Clopper,  in 
lot  TSo.  1  in  the  24th  allotment  of  the  patent  of  E^ayaderos- 
seras.  This  description  contains  several  particulars,  and  no 
lands  could  pass  by  the  deed  except  such  as  corresponded 
vith  all  the  particulars.  It  was  necessary  that  those  claim- 
ing under  these  deeds  should  show  that  the  lands  claimed 
were  in  lot  one,  and  in  that  part  of  the  lot  to  which  the  right 
of  Walton,  Kirby  and  Clopper  extended.  If  such  right  in- 
cluded more  than  two  hundred  acres,  the  grantees  would 
have  been  authorized  to  have  elected  which  two  hundred 
acres  in  the  tract  they  would  take,  and  such  election  would 
have  made  the  grants  operative,  although  the  description 
is  so  uncertain  that,  of  itself,  it  would  convey  nothing. 
(See  opinion  of  JBeardslet/j  J.,  in  Hathaway  v.  Power,  6  HiU, 
459.)  TSo  evidence  was  given  in  the  case  as  to  what  part 
of  lot  one  was  covered  by  the  right  of  Walton,  Kii:by  and 
Clopper.  It  appeared  that  Kirby  alone  claimed  lot  C  in 
lot  one,  but  the  lands  conveyed  were  not  a  part  of  those 
claimed  by  Kirby  alone.  These  deeds  were  therefore 
wholly  ineffectual  to  establish  the  plaintiff's  title  to  the 
portion  of  lot  C  in  lot  one,  upon  which  the  trespasses  coih- 
plained  of  were  committed.  It  was,  however,  unnecessary 
for  the  plaintiff  to  resort  to  the  deed  smentioned,  for  the 
purpose  of  sustaining  his  action. 

It  appeared  that  as  early  as  1819  John  K.  Beekman,  under 
whom  the  plaintiff  claims  title,  was  in  possession,  by  his 
ten'ant,  Mrs.  Turk,  of  a  portion  of  lot  C,  to  whom  in  that 
year  he  leased  one  hundred  acres,  and  that  Mrs.  Turk  clear- 
ed up  and  cultivated  under  this  lease  eighteen  acres  near 
the  middle  of  lot  C  and  adjoining  its  west  line,  and  that 
such  possession  continued  until  her  death,  in  1851.  This 
possession  being  under  a  claim  of  title  by  Beekman^  which 
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was  evidenced  by  his  execating  the  lease  and  demanding 
and  receiving  rent,  was  a  good  adverse  possession,  at  least 
to  the  extent  of  the  land  cleared  and  cultivated  by  his 
tenant.  In  1834  Beekman  obtained  the  comptroller's  deed 
for  the  whole  of  lot  C,  upon  the  sale  of  the  lot  for  taxes, 
and  the  evidence  shows  that  after  that  time  he  claimed  to 
own  not  only  the  part  cleared  and  cultivated  by  his  tenant, 
Mrs.  Turk,  but  also  the  residue  of  the  lot  which  was  un- 
cleared. The  comptroller's  deed,  with  actual  possession 
of  a  part  of  the  lot  and  claim  of  title  to  the  whole,  was 
a  sufficient  foundation  for  an  adverse  possession  even 
though  the  comptroller  had  not  authority  to  sell.  (Black' 
foell  an  Tax  TiUeSj  663  to  670.)  This  deed  was  fair  upon 
its  face.  It  contained  no  evidence  of  want  of  authority  by 
the  comptroller  to  execute  it.  As  it  purported  to  be  ex- 
ecuted under  an  authority,  it  gave  color  of  title  to  the 
grantee,  although  the  pretended  authority  recited  upon  its 
&ce  did  not  in  fact  exist  The  possession  and  claim  of 
title  of  Beekman,  and  of  those  claiming  under  him,  is  pre- 
sumed to  have  been  in  accordance  with  the  title  apparently 
derived  from  the  comptroller's  deed ;  and  as  that  dee4  did 
not  show  that  it  was  illegal  or  void,  the  possession  and 
claim  under  it  are  presumed  to  have  been  in  good  faith, 
and  therefore  adverse  to  the  title  of  the  former  owner,  and 
if  continued  for  the  period  of  twenty  years,  ripened  into  a 
perfect  title.  The  question  then  arises  whether  the  find- 
ings of  the  referee  show  that  possession  and  claim  of  title 
by  Beekman,  and  those  claiming  under  him  by  virtue  of 
the  comptroller's  deed,  was  continued  for  the  period  of 
twenty  years  prior  to  the  committing  the  trespasses  com- 
plained of.  I  think  this  fact  is  clearly  deducible  from  the 
referee's  findings.  Actual  possession  of  a  part  of  the  lot 
with  claim  of  title  to  the  whole,  the  entry  and  claim  being 
under  a  written  instrument,  is  sufficient  to  constitute  an 
adverse  holding  of  the  whole  lot  Mrs.  Turk's  occupation 
of  that  part  of  lot  C,  which  she  cleared,  is  found  to  have 


2tli:  CASES  IN  THE  STJPREBIB  OOURT. 

Finlay  «.  Cook. 

continued  from  1834  to  1857.  In  1847  the  plaintiff,  who 
bad  taken  a  conveyance  of  the  lot  from  the  devisees  of 
Beekman,  contracted  to  sell  the  whole  lot  to  Effner  & 
Kockwell,  and  they  entered  under  the  contract  and  cut 
down  and  removed  timber  from  the  lot  and  erected  a 
framed  house  upon  it,  and  put  Samuel  Effiier  into  poesess- 
ion  of  the  house  for  the  purpose  of  boarding  their  hands. 
In  1848>  while  Effner  &  Rockwell  were  thus  in  possession 
under  the  contract  with  the  plaintiff^  one  Bingham  took  a 
deed  of  the  lot  from  Mary  S»  R  Turner,  a  remote  heir  of 
one  of  the  thirteen  original  patentees  of  the  Kayaderos-* 
seras  patent  From  the  evidence  and  findings  of  the 
re&seeh^  share  was  l-195th  of  the  lot  In  1843  Mrs.  Tur- 
B^  took  a  deed  from  another  remote  heir  of  one  of  the 
patentees,  apparently  having  an  equal  interest  with  her,  of 
all  his  interest  in  the  patent,  and  the  deed  from  Mrs.  Tur* 
ner  to  Bingham  purported  to  convey  the  entire  lot.  In^ 
1849*  Aletta  Beekman  and  others,  devisees  of  John  K 
Beekmao^,  commenced  an  action  against  Bingham  for  cat- 
ting timber  upon  the  lot,  and  upon  the  trial  of  the  action 
the  plaintifis  were  noTMuited^  on  the  ground  Uiat  no  evi- 
dence wae  given  to  show  the  proceedings  prior  to  the 
comptroU^s  deed  authorizing  a  sale  of  the  lot  fi>r  taxes. 
The  r^ree  finds  that  after  this  trial  Effiier  &  Rockwell 
abandoned  the  lot  But  he  does  not  find  that  he  restored 
to  the  plaintiff  the  possession  of  the  framed  house  or  the 
land  ooL  which  it  stood.  On  the  contrary,  it  appears  that 
theiis  servant,  or  tenant^  Samuel  Effiiei^  still  continued  in 
possession  oi  that  house,  and  that  Bingham  subsequently, 
iUi  1849,  hired  him  to  remove  from  the  house,,  and'  that 
upou:  his  removal  Bingham  entered  and  put  one  Burrows 
into  possesion  of  it  as  hie  tenant  In  December,  18fil, 
Binghabb  conveyed  the  whole  lot  to  Bates,  who  succeeded 
Bursowe  in.  the  occupation  of  the  framed  house^  and  in 
1852  Bates  leased  the  whole  lot  to  the  defendant,  and  the 
df^Mdfml;  leaeed  the  whole  Ic^  to  Holden^  who  moved  into 
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the  framed  hoafle,  and  in  1856,  while  Holden  was  in  poch 
session  of  that  house,  the  plaintiff  leased  the  whole  lot  to 
Holden  for  five  years.  Holden  remained  in  possession  of 
the  framed  liouse  until  the  spring  of  1860.  In  January, 
I860,  the  plaintift'  leased  the  whole  lot  to  Harvey  for  one 
year,  and  in  March,  1860,  Holden  moved  out  of  the  framed 
house  and  Harvey  moved  into  and  occupied  it  during  the 
continuance  of  this*  lease.  In  the  spring  of  1862,  while 
Harvey  was  in  possession  of  the  framed  house,  the  defend- 
ant,  by  the  authority  of  Bates,  cut  down  and  carried  away 
from  the  uninclosed  part  of  the  lot  six  standing  trees,  for 
which  act  this  action  is  brought 

Now  it  is  apparent,  from  these  facts,  that  Beekman  and 
those  claiming  under  him  have  been  in  the  actual  pos« 
session  of  lot  C,  claiming  title  to  the  whole  lot  under  the 
comptroller's  deed,  and  so  constructively  in  possession 
of  the  whole  lot  from  the  date  of  that  deed  down  to  the 
time  of  the  committing  of  the  trespass  complained  of  in 
1862,  a  period  of  28  years.  Until  1851  they  were  in  actual 
possession  of  the  land  cleared  by  Mrs.  Turk,  by  her  as ' 
their  tenant  The  possession  of  Effner  &  Rockwell,  under 
their  contract  of  purchase,  was  the  possession  of  Beekman 
and  his  devisees.  They  were  quasi  tenants  of  the  plainti£ 
The  possession  of  the  framed  house  by  Samuel  EfEher,  the 
servant  or  tenant  of  EjSFher  &  Bockwell,  was  the  possession 
of  the  plaintiff,  and  when  Bingham,  in  1849,  hired  Samu;el 
Effner  to  leave  the  house,  and  entered  himself  and  put 
Burrows  in  as  his  tenant,  Bingham  and  Burrows'  possess^ 
ion  of  that  house  was  that  of  the  plaintiff,  and  Bates  and 
Holden  and  the  defendant,  all  of  whom  claimed  under 
Bingham,  stood  in  precisely  the  ^ame  relation  to  the 
plainti£^  as  to  the  framed  house.  They  were  all  in  pos- 
session under  the  plaintiff's  title,  and  were  estopped  to  deny 
his  title  or  to  set  up  an  outstanding  title  in  themselves  or 
any  other  person.  The  learned  referee  concedes  that 
Samoelr  Effner  waa  in  possession  of  the  framed  himse  as 
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Berrant  or  tenant  of  Effher  &  Rockwell,  but  he  states  that 
he  does  not  perceive  how  that  fact,  and  the  circumstance 
of  Bingham's  hiring  him  to  leave  the  honse,  and  Bing- 
ham's entry  into  the  possession  upon  Effiier's  quitting  the 
honse,  constituted  Bingham*  a  tenant  of  the  plaintiff  or 
an  occupant  under  him.  This  was  the  radical  error  of 
the  referee. 

The  case  is  analogous  to  thiatt  of  Jackson  tx  dem.  Lw- 
ingston  v.  Walker j  (7  Coweny  637.)  There  the  lessee  of  the 
plaintiff  had  contracted  to  sell  the  premises  in  question 
to  one  Storm,  and  Storm  had  entered  under  the  contract 
Storm  had  removed  from  this  state  and  resided  in  Ohio, 
having  left  his  wife  and  family  in  possession  of  the  prem- 
ises. One  Garnsey,  who  claimed  title  to  the  premises, 
hired  Storm's  wife  to  quit  the  premises,  and  paid  three 
dollars  to  one  Covill,  who  came  into  possession  of  part  of 
the  premises  under  Mrs.  Storm,  for  a  surrender  of  his  part 
Garnsey  entered  into  possession  upon  Mrs.  Storm's  and 
Covin's  leaving,  and  put  th^  defendant  in  possession.  It 
'  was  held  in  that  case  that  Storm  could  not  set  up  title 
against  his  vendor,  under  whom  he  entered,  and  that  a 
claim  of  title  which  could  not  be  set  up  by  a  person  while 
in  possession,  cannot  be  set  up  by  another  person  who 
comes  into  possession  under  him.  And  in  reference  to 
the  manner  in  which  Garnsey  acquired  the  possession, 
and  the  effect  of  it,  Woodworth,  J.,  delivering  the  opin- 
ion of  the  court,  speaks  thus :  ^^  Here  Garnsey  purchased 
the  possession  of  Mrs.  Storm.  If  paying  her  for  that  pos- 
session, inducing  her  to  quit,  and  then  entering  himself, 
is  not  an  entry  under  the  person  who  contracted  with 
Livingston,  or  those  representing  the  purchaser  from  Liv- 
ingston, I  am  at  a  loss  to  determine  what  constitutes  an 
entry  under  another."  And  again:  **If  Garnsey  did  not 
come  in  under  Storm,  or  those  who  represented  him,  I 
ask  how  did  he  obtain  possession  7  The  premises  were 
not  vacant    The  entry  was  not  by  force.    The  lot  was 
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in  the  actual  occupation  of  Storm's  family.  Did  they 
abandon  without  a  compensation,  or  concert  with  Garn* 
sey?  The  contrary  appears.  He  held  out  inducements^ 
which  were  successfuL  The  actual  possession  was  worth 
contending  for,  in  a  case  where  the  title  was  involved  in 
difaculty/  But  if  the  title  was  perfect,  much  was  gained 
by  immediate  possession.  That  was  the  object  sought 
after,  paid  for  and  obtained.  After  it  was  obtained,  to 
say  nothing  was  acquired  under  Storm  is  to  my  mind  an 
absurdity.  The  plaintiff  was  entitled  to  the  benefit  of  Storm* e 
poeseeeion  thus  acquired  by  the  defendant.  It  is  alike  the 
dictate  of  justice  as  of  law  that  the  defendant  restore  it 
before  he  can  be  permitted  to  show  title  in  himself  or 
an  outstanding  title  in  another." 

The  remarks  are  peculiarly  applicable  to  tiie  possession 
by  Bingham,  and  those  claiming  under  him,  of  the  house 
upon  lot  0,  in  this  case.  All  the  occupants,  from  Effner 
to  Holden,  derived  their  possession  mediately  or  imme* 
diately  from  Beekman,  and  he  and  his  successors  were 
bound,  in  justice  and  in  law,  to  restore  their  possession  to 
the  plaintiff,  under  whom  they  held,  and  who  was  in  tha 
possession  of  the  framed  house  on  the  lot  Holden  waa 
bound  to*  restore  the  possession  of  the  framed  house  ta 
the  plaintiff.  He  was  quasi  tenant  of  the  plaintiff,  and 
could  not  set  up  title  in  another.  It  was  therefore  law- 
ful for  him  to  take,  and  for  the  plaintiff  to  give,  a  lease 
of  the  lot  while  he  held  possession  under  the  lease  from 
the  defendant.  Neither  Bingham  nor  any  other  party 
claiming  under  him  could  set  up  title  against  the  plain- 
tiff, if  they  had  any,  and  the  case  shows  that  none  of  thetn 
had  the  shadow  of  title.  The  deed  to  Bingham  having 
been  executed  while  the  lot  was  held  adversely  by  Effner 
k  Rockwell  under  the  plaintiff^  the  statute  annulled  that 
deed  and  struck  it  out  of  existence.  The  attornment  of 
Holden,  or  his  surrender  of  possession  when  he  took  a 
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lease  of  the  lot  from  the  plaintiff,  was  not  to  a  stranger, 
but  to  the  party  nnder  whom  he  held,  and  as  to  whom, 
until  snch  possession  was  surrendered,  neither  Holden  nor 
the  defendant  could  set  up  title  in  another.  They  claimed, 
of  necessity,  a  part  of  the  lot  at  least,  to  wit,  the  framed 
house,  under  the  plaintiff,  and  could  claim  under  no  other. 
A  continued  protestation  that  they  did  not  claim  under 
the  plaintiff  would  have  been  of  no  force.  Thus  the 
plaintiff  is  shown  to  have  been  in  the  actual  occupation 
of  a  part  of  the  premises  covered  by  the  comptroller's 
deed,  from  1834  down  to  the  time  of  the  committing  of 
the  trespasses  complained  of. 

I  am  aware  that  it  appears  that  Bingham  erected  a  log 
house  upon  the  lot,  and  claimed  a  portion  of  the  land 
which  was  actually  occupied  by  him  and  those  claiming 
nnder  him,  the  possession  of  which  part  of  the  lot  was 
not  acquired  by  the  purchase  from  Samuel  Effner.  But 
the  possession  of  these  parts  Of  the  lot  could  not  affect 
the  plaintiff^s  constructive  possession  of  the  unoccupied 
parts  of  the  lot.  Where  a  valid  constructive  possession 
of  an  entire  lot  is  acquired  by  entry  under  claim  of  title 
founded  upon  a  written  instrument,  and  the  actual  occu- 
pation of  a  part,  it  cannot  be  defeated  by  a  subsequent 
entry  on  the  same  lot  by  another,  who  makes  an  improve- 
ment on  a  part  and  obtains  title  to  the  whole  lot.  The 
effect  of  such  subsequent  entry  would  be  to  give  the  per- 
son so  entering  a  possession  of  the  part  actually  occupied 
and  improved,  but  no  further.  A  constructive  possession 
of  the  unimproved  part  of  ihe  lot  would  remain  in  him 
who  made  tha  first  entry  under  claim  and  color  of  title, 
and  improved  in  part  This  was  held  in  the  case  of 
Jachwn  v.  Vermilyea^  (6  OoweUy  677,  680.) 

The  place  where  the  trespasses  complained  of  in  this 
case  were  committed  was  nninclosed  and  unimproved. 
"So  one  had  the  actual  possession  of  it    The  plaintiff 
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alone  had  the  con&tnictive  pofisession  of  it  It  does  not 
appear  that  Beekman,  or  any  one  claiming  nnder  him, 
ever  renounced  the  claim  of  title  to  the  whole  lot  after 
the  comptroller's  deed  was  executed. 

I  have  thus  fitr  considered  the  case  as  though  it  was 
necessary  that  the  comptroller's  deed  should  have  been 
accompanied  by  an  adverse  holding  under  it  for  twenty 
years,  in  order  to  entitle  the  plaintiff  to  recover^  or  that 
he  should  have  proved  the  existence  of  the  facts  recited 
in  it,  giving  authority  to  the  comptroller  to  make  the  sale 
in  case  the  grantee's  possession  was  short  of  twenty  years. 
This  latter  proof  was  necessary  when  the  case  of  Beehman 
V.  Bigham  was  decided,  (1  Sdd,  366.)  The  learned  ref- 
eree states,  in  his  opinion,  that  the  same  objections  to  the 
title  under  the  comptroller's  deed  still  exists  and  it  is  evi-* 
dent  that  he  regards  the  preliminary  proof  as  still  neces- 
sary in  order  to  give  effect  to  such  deed.  In  this  he  is 
mistaken.  The  act  of  1850,  {page  657,  chap.  298,  §  83,) 
referred  to  in  the  opinion  of  the  court  in  BeekrwLn  v.  Fii^ 
lojfj  made  the  deed  of  the  comptroller,  of  lands  sold  by 
him  for  taxes,  thereafter  executed,  presumptive  evidence 
that  the  sale  and  all  proceedings  prior  thereto,  from  and 
includiog  the  assessment  of  the  lands,  and  all  notices  re* 
quired  by  law  to  be  given  previous  to  the  expiration  of  the 
two  years  allowed  to  redeem,  were  regular.  Chapter  183 
of  the  laws  of  1850  declared  the  same  rule  applicable  to 
deeds  of  the  comptroller  executed  before  or  after  the 
passage  of  that  act,  except  in  case  where  the  grantee,  or 
those  claiming  under  him,  should  refuse  to  release  to  the 
owner  or  occujpant  of  the  land  upon  being  tendered  the 
amount  paid  at  tax  sale,  with  interest  at  ten  per  cent,  and 
the  costs  of  suit  to  recover  the  lands.  It  is  unnecessary 
to  decide  whether  this  last  act  was  repealed  by  section  114 
of  the  first  act  cited,  as  it  was  expressly  repealed,  by  sec* 
tion  92  of  chapter  427  of  the  laws  of  1855.    (,La/w$  of 
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1855,  p.  799.)  But  section  65  of  the  act  of  1855  made 
comptrollers*  deeds  for  lands  sold  for  taxes,  executed 
after  the  passage  of  that  act,  presumptive  evidence  that  the 
sale  and  all  proceedings  prior  thereto,  from  and  including 
the  assessment  of  the  land,  and  all  notices  required  by  law 
to  be  given  previous  to  the  expiration  of  the  two  years 
allowed  to  redeem^  were  regular.  This  section  was  amend- 
ed in  1860,  {Laws  of  1860,  chc^.  209,  p.  352,)  by  adding 
thereto,  as  follows:  "But  where  the  person  or  persons 
claiming  title  under  such  conveyance,  or  the  grantees  or 
assignees  of  such  persons,  shall  be  in  possession  of  the 
land  described  therein,  either  by  himself  or  themselves,  or 
his  or  their  grantees,  assignees,  agents,  tenants  or  servants, 
then  such  conveyance  shall  be  presumptive  evidence  of 
the  fitcts  above  stated,  whatever  may  be  the  date  of  mch  eon- 
veyaneej'  This  amended  section,  I  think,  should  be  con- 
strued as  including  not  only  the  case  of  an  actual  possession 
of  the  whole  lot  covered  by  the  deed,  but  the  constructive 
possession  of  the  whole,  when  there  is  actual  possession 
of  a  part  of  the  land  covered  by  the  deed,  with  claim 
of  title  to  the  whole.  Giving  the  act  this  construction,  it 
is  clear  that  the  title  of  the  plaintiff  was  perfect  under  the 
comptroller's  deed,  without  proof  of  any  other  fact  than 
that  he  was  in  possession  of  a  part  of  the  lot  C,  under  the 
deed  claiming  title  to  the  whole.  This  proof  he  gave,  as 
I  have  already  shown,  from  the  findings  of  the  referee. 
The  plaintiff  thus  showed  title  to  the  lotms  in  quo.  The 
alleged  trespass  was  committed  as  far  back  as  1834.  There 
being  no  evidence  to  affect  the  presumption  mentioned  in 
the  statute,  there  was  no  adverse  title.  The  ftssessors  may 
not  have  known  of  any  subdivision  of  lot  C,  and  if  so, 
their  assessment  was  correct.  (1  B.  S.  5th  ed.  910,  §  11. 
mii.  2.)  The  statute  declares  the  deed  presumptive  evi- 
dence of  the  regularity  of  the  assessment 

The  plaintiff  should  have  had  judgment  in  his  favor, 
upon  the  &cts  found  by  the  referee. 


FRANHJN— FEBBUABT,  1868. 


31 


]>ewitt  «.  Bachanan. 

The  judgment  for  the  defendant  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event,  and 
the  reference  discharged. 

[Clivtoh  GszTftBAL  Tbbk,  July  11,  1866.    /ooMt,  Bi^eket  and  Bmkramy 
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Actions  for  injuries  to  the  person  are  transitory,  and  follow  the  person ;  and 
therefore,  so  fiu*  as  the  nature  of  the  action  is  concerned,  one  foreigner  may 
sue  another  foreigner,  in  onr  conrts,  for  a  tort  committed  In  another  country, 
the  same  as  on  a  contract  made  in  another  country.  * 

It  is  now  settled  that  the  conrts  of  this  State  haT»,  and  will  entertain,  jorisdio- 
tion  of  actions  for  personal  ii^juries  committed  abroad,  when  both  or  either 
of  the  parties  are  citizens  of  the  United  States. 

As  a  question  of  law,  the  Supreme  Court  has  jurisdiction  of  torts  conmiitted 
in  a  foreign  country,  between  non-resident  foreigners ;  but,  as  a  matter  of 
poli^,  will  only  exercise  it  in  its  discretion,  in  exceptional  casee. 

But  where  the  question  arises  upon  demurrer  to  a  pleading,  no  papers  except 
the  pleadings  are  properly  before  the  court,  and  if  any  special  reasons  exist 
lor  retaining  jurisdiction,  they  would  not,  and  could  not,  properly  appear. 
7be  court  has  power  to  detetmine  the  sufficiency  of  the  pleading  only. 

Upon  a  motion  to  dismiss  the  complaint,  however,  the  special  reasons,  if  any, 
for  retaining  jurisdiction,  can  be  set  forth  in  the  opposing  affidavits,  and  the 
court  has  a  discretion  to  adjudge  whether  it  will  retain  jurisdiction  of  the 
action  or  not. 

THIS  is  a  demurrer  to  an  answer.  The  action  was  for 
assault  and  batteiy,  and  the  answer  averred  that  at 
the  time  of  committing  the  tort  alleged  in  the  complaint, 
the  plaintiff  and  defendant  were,  and  still  are,  subjects  of 
Oreat  Britain,  and  citizens  and  residents  of  Canada,  and 
that  the  assault  and  battery  complained  of  was  committed 
in  said  province.  The  plaintiff  demurred  on  the  ground 
that  the  answer  did  not  state  facts  constituting  a  defense. 
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G,  W.  Lewia^  for  the  plaintiff. 
CantweU  (k  Beaman^  for  the  defendant 

James,  J.  Actions  for  injuries  to  the  person  are  transi- 
tory, and  follow  the  person ;  and  therefore,  so  far  as  the 
nature  of  the  action  is  concerned,  one  foreigner  may  sue 
another  foreigner  in  our  courts  for  a  tort  committed  in 
another  country,  the  same  as  on  a  contract  made  in  another 
country. 

It  is  now  settled  that  the  courts  of  this  state  have,  and 
will  entertain,  jurisdiction  of  actions  for  personal  injuries 
committed  abroad,  when  both,  or  either  of  the  parties,  are 
citizens  of  the  United  States.  {Qlm  v.  Sodgeiy  9  John.  67. 
Smith  V.  BuU,  17  Wend,  323.  IMer  v.  Wright,  2  SiU,  320. 
Johnson  V.  Dalton,  1  Oowen,  548.)  I  am  aware  that  the 
New  York  Common  Pleas,  in  MoUny  v.  DowSj  (8  Alh,  316,) 
held  otherwise ;  but  that  case  is  not  regarded  as  authority 
in  this  court.  That  decision  was  probably  affected  by  the 
necessities  of  the  case,  overlooking  the  second  section  of 
the  fourth  article  of  the  constitution  of  the  United  States. 

The  case  of  Fabrigas  v.  Mostyn  (2  Black.  929)  is  al- 
ways referred  to  on  this  question.  In  that  ca&e  Lord 
Mansfield  put,  by  way  of  illustration,  the  case  of  two 
Frenchmen  fighting  in  France,  and  expressed  a  doubt  of 
the  jurisdiction  of  the  courts  in  England  in  such  case.  But 
the  reason  given  why  the  court  would  not  have  jarisdiction 
in  such  case  has  been  held,  in  this  state,  not  sufficient. 
(See  Mclvor  v.  MeCale,  26  How.  Pr,  261,  and  Oardner  v. 
Thomas,  14  John.  134.)  In  the  latter  case  the  action  was 
for  a  tort  committed  on  the  high  seas,  on  board  a  British 
vessel,  both  parties  being  British  subjects ;  it  originated 
in  a  justice's  court,  where  the  plaintiff  had  judgment. 
'>  The  court  held  that  although  it  might  take  cognizance 
of  torts  committed  on  the  high  seas,  on  board  foreign 
vessels,  when  both  parties  were  foreigners,  yet  on  princi* 
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pies  of  policy  it  would  often  rest  in  the  sound  discretion 
of  the  court  to  afford  jurisdiction,  or  not,  according  to  the 
circumstances  of  each  case."  On  this  ground  the  judg- 
ment of  the  justice  was  reversed. 

I  have  been  unable  to  discover  Ahyprmeiple  on  which  the 
jurisdiction  of  the  court  in  such  a  case  as  this  can  be  tenied ; 
but  as  a  question  of  policy,  there  are  many  reasons  why 
jurisdiction  should  not  be  entertained.  Unless  for  special 
reasons,  non-resident  foreigners  should  not  be  permitted 
the  use  of  our  courts  to  redress  wrongs  or  enforce  con* 
tracts,  committed  or  made  within  their  own  territory • 
Our  courts  are  organized  and  maintained  at  our  own 
expense,  for  the  use,  benefit  and  protection  of  oar  citizens. 
Foreigners  should  not  be  invited  to  bring  their  matters 
here  for  litigation.  But  if  a  foreigner  flee  to  this  country, 
he  may  be  pursued  and  prosecuted  here. 

Nothing  appears  in  this  case  showing  why  jurisdiction 
should  be  entertained.  It  seems  an  ordinary  case  of 
assault  and  battery,  committed  in  Canada,  both  parties 
still  residing  there^  the  defendant  being  casually  here 
when  arrested.  It  is  most  clearly  against  the  interests  of 
those  living  on  the  border  for  our  courts  to  encourage  or 
entertain  jurisdiction  of  such  actions.  To  do  so  would 
establish  a  practice  which  might  often  be  atlfended  with 
^  serious  disadvantage  to  persons  crossing  the  border.    The 

true  policy  is  to  refuse  jurisdiction  in  all  such  cases,  unless 
for  special  reasons  shown. 

But  the  case  is  now  before  us  upon  demurrer  to  the 
sufficiency  of  a  pleading,  not  on  a  motion  to  dismiss.  In 
the  former  case  the  court  has  power  to  determine  the 
sufficiency  of  the  pleading  only ;  in  the  latter  case  it  has 
a  discretion  to  adjudge  whether  it  will  continue  jurisdic- 
tion of  the  action  or  not  In  the  former,  no  papers  except 
the  pleadings  are  properly  before  the  court,  and  if  any 
special  reasons  exist  for  retaining  jurisdiction,  they  would 
not,  and  could  not,  properly  appear;  while  in  the  latter 
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case  the  special  reasons,  if  any,  could  be  set  forth  in  the 
opposing  affidavits. 

From  the  foregoing  it  will  be  seen  that  the  demurrer  is 
well  taken ;  that  the  answer  does  not  set  forth  facts  con- 
stituting a  defense ;  that  as  a  question  of  law  this  court 
has  jurisdiction  of  torts  committed  in  a  foreign  country, 
between  non-resident  foreigners ;  but  as  a  matter  of  policy 
will  only  exercise  it  in  its  discretioxi,  in  exceptional  cases. 

There  must  be  judgment  for  the  plaintiff  on  the  de- 
murrer, with  costs,  with  leave  to  the  defendant  to  amend, 
or  to  move  to  dismiss  the  complaint  on  the  grounds  set 
forth  in  the  answer. 

[Fbanklhi  Special  Tbbh,  February  25, 1866.    Jamss,  Jastice.] 


Taylor  vs.  Scoville. 

It  is  donbtfnl  whether  an  appeal  to  the  Supreme  Qourt  can  be  taken  fh>m  an 
y  order  of  a  county  court  denying  a  new  trial,  until  after  judgment,  and  then 
only  in  connection  with  an  appeal  from  the  judgment.    Per  Jambb,  J. 

Where  the  issue  in  a  justice's  court  is  fraud,  and  the  Utle  to  land  only  col- 
lateral— a  &ct  from  which  the  main  issue  may  be  inferred— evidence  of  title 
in  another,  inltead  of  the  defendant,  may  be  received. 

Where  the  gravamen  of  an  action  was  that  the  defendant,  by  &]se  representa- 
tions induced  the  plaintiff  to  labor  for  him,  under  the  belief  that  the  de- 
fendant was  solvent  and  able  to  pay  the  price  agreed  upon  for  sucb*work, 
and  stated  that  he  owned  the  farm,  as  an  evidence  of  such  ability,  yet  there 
was  no  proof  of  the  defendant's  insolvency,  or  inability  to  pay  for  such  labor, 
but  on  the  contrary  his  responsibility  affirmatively  appeared  \  Held  that  unless 
the  defendant  was  insolvent  or  unable  to  pay,  po  fraud  was  perpetrated  upon 
the  plaintiff;  and  that  it  was  therefore  erroneous  for  the  Judge  to  charge 
that "  if  the  Jury  found  that  the  defendant  was  not  the  owner  of  the  farm,  it 
was  a  misrepresentation  which  would  justify  their  finding  for  the  plaintiff;" 
the  assertion  of  a  falsehood  as  to  the  defendant's  ownership  of  the  farm,  of 
itself  producing  no  injury  to  the  plaintiff. 

To  entitle  a  party  to  recover  for  fraud  or  deceit,  there  must  have  been  an  asser- 
tion of  a  falsehood,  with  a  fraudulent  design,  as  to  a  fact,  with  ^  direct  an4 
positiye  ii\jury  arising  from  such  assertion. 
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THIS  cause  originated  in  a  justice's  court  The  action 
was  for  obtaining  work  and  labor  by  false  and  firaudn- 
lent  representations.  The  answer  was  a  denial,  special 
agreement  and  breach,  misconduct,  negligence,  damage, 
and  recoupment. 

The  representations  averred  in  the  complaint  were,  that 
at  the  time  of  hiring,  the  defendant  represented  that  he 
was  the  owner  of  a  farm,  describing  it,  a  brewery,  a  house 
of  the  value  of  J 1000,  and  other  property;  was  solvent  and 
worth  a  large  amount  of  money ;  that  relying  upon  such 
statements  the  plaintifi'  worked,  &c. 

On  the  trial  before  the  justice  the  plaintiff  obtained  judg- 
ment for  $32.76  damages.  The  defendant  appealed,  and 
the  cause  was  tried  in  the  county  court,  before  a  jury,  who 
rendered  a  special  verdict  ^<  for  the  plaintiff  (on  the  mis- 
representations of  the  defendant  in  regard  to  his  owning  a 
farm)  for  $22.75."  On  the  coming  in  of  the  verdict  the 
defendant  moved  for  a  new  trial  on  the  minutes,  which 
was  denied. 

The  defendant  appealed  irom  the  order  denying  a  new 
trial,  before  judgment,  which  is  the  case  now  before  us. 

L,  Vamey,  for  the  appellant. 
Davis  dk  Sarriij  for  the  respondent. 

By  the  Court,  Jambs,  J.  The  grounds  on  whicli  a  new 
trial  was  asked  do  not  appear  in  the  motion  or  the  ease. 
The  appellate  court  ought  to  be  informed  of  the  grounds 
of  a  motion,  the  determination  of  which  it  is  asked  to  re- 
view and  reverse.  Why  did  the  defendant  move  for  a  new 
trial  ?  For  aught  that  appears,  it  may  have  be^n  for  some 
irregularity  in  impanneling  the  jury ;  or  it  may  have  been 
upon  exceptions,  or  for  insufficient  evidence,  or  excessive 
damages ;  as  we  are  not  informed,  we  cannot  know  unless 
it  can  be  spelled  out  fron^  the  case. 
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The  caae  contains  several  exceptions  to  the  reception 
and  rejection  of  evidence,  and  to  the  charge,  and  refnsal 
to  charge,  of  the  court  These  questions  could  he  more 
properlj  presented  and  reviewed  on  an  appeal  from  the 
judgment  It  is  douhtfal  if  an  appeal  to  this  court  can  he 
taken  from  an  order  of  a  county  court  denying  a  new  trial, 
until  after  judgment,  and  then  only  in  connection  with  an 
^peal.from  the  judgment  But  as  no  motion  has  been 
made  to  dismiss  the  appeal,  and  no  objection  taken  to  its 
being  heard  and  considered,  it  is  best  that  it  be  now  dia- 
*posed  of. 

There  was  no  force  in  the  position  that  the  title  to  real 
proper^  oame  in  question,  by  the  plaintiff's  own  "showing, 
whereby  the  justice  was  ousted  of  his  jurisdiction,  as  de^ 
fined  by  the  Code,  §  59.  The  issue  in  this  case  was  fraud; 
the  title  to  the  farm  was  only  collateral,  a  fact  from  which 
the  main  issue  might  be  inferred,  and  therefore  the  evi* 
dence  of  title  in  another,  instead  of  the  defendant^  was 
properly  received.  {Nichols  v.  Bain,  42  Barb.  35S.  Bur^ 
hem  y.  IfuH,  MS.) 

It  was  urged  that  the  defendant's  presumptive  title  to 
the  farm  arising  from  actual  possession  was  not#vercome 
by  the  deed  to  the  defendant's  wife,  because  it  did  not 
appear  that  tier  grantor  had  title.  But  as  that  objection 
is  one  which  might,  perhaps,  have  been  obviated  if  taken 
on  the  trial,  and  was  not,  it  cannot  be  raised  here. 

The  learned  county  judge,  among  other  things,  charged 
the  jury  as  follows :  ^^  The  plaintiff  had  the  means  of  know- 
ing whether  the  representations  that  the  defendant  owned  a 
brewery  and  a  house  worth  $1000,  when  he  commenced 
work,  were  true ;  but  if  they  found  the  plaintiff  had  no 
means  of  knowing  the  representation  that  the  defendant 
waathe  owner  of  the  farm  was  true,  and  if  they,  found 
from  the  evidence  that  the  defendant  did  state  to  the  plain^ 
tiff^  at  the  time  of  hiring,  that  he  was  the  owner  of  the 
farm  upon  which  he  resided,  and  that  he  was  not  the 
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owner  of  said  farm,  it  was  a  misrepresentation  to  the  plain- 
ti£^  and  they  would  be  justified  in  finding  for  the  plaintiff 
on  that  groand  alone."  The  latter  part  of  this  charge  was 
duly  excepted  to.  The  finding  of  the  jury  was  based  on 
the  law  as  thus  stated. 

This  charge  was  erroneous  in  more  particulars  than  one. 
The  gravamen  of  the  action  was  that  the  defendant,  by  false 
representations^  induced  the  plaintiff  to  labor  for  him  under 
the  belief  that  the  defendant  was  solvent  and  able  to  pay 
the  price  agreed  upon  for  such  work,  and  stated  that  he 
owned  the  farm,  as  one  evidence  of  such  ability ;  and  yet 
there  was  no  evidence  of  the  defendant's  insolvency,  or 
inability  to  pay  for  such  labor.  On  the  contrary^  from  the 
property  shown  in  his  possession,  his  responsibility  affirm- 
atively appeared.  Unless  insolvent^  or  unable  to  pay,  no 
fraud  was  peipetrated  upon  the  plaintiff.  To  entitle  a 
party  to  recover  for  fraud  or  deceit,  there  must  have  been 
an  assertion  of  a  folsehood,  with  a  fraudulent  design,  as  to 
a  fact,  with  a  direct  and  positive  injury  arising  from  such 
assertion.  The  assertion  of  a  falsehood  as  to  the  defend- 
ant's ownership  of  the  fiEirm,  of  itself,  produced  no  injury 
to  the  plaintiff.  If  the  defendant  paid  the  plaintiff  for  his 
labor,  or  was  able  to  pay,  it  was  a  matter  of  indifference 
to  the  plaintiff  whether  the  defendant,  or  his  wife,  had  title 
to  the  farm.  Therefore  the  county  judge  erred  in  charge 
ing  that  ^^  if  the  jury  found  that  the  defendant  was  not  the 
owner  of  the  farm,  it  was  a  misrepresentation  which  would 
justify  their  finding  for  the  plaintiff'' 

For  this  error  the  order  of  the  county  court  must  be  re- 
versed, and  a  new  trial  ordered  in  the  county  court^  with 
costs  to  abide  the  event. 

[St.  Lawbbhob  Gbvbral  Tbbm,  October  27, 1S6S.    /mmt,  So9$irmu,  Fa^ 
«r  and  JMkn,  Jttttiees.] 
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The  Pboplb,  ez  rel  Bamon  8.  La  Torre,  vs.  Jambs  O'Brisk^ 

Sheriff,  &c. 

A  debtor  imprisoned  on  proceedings  under  the  act  of  1881,  "  to  abolish  hnpris- 
onment  for  debt"  Slc,,  cannot  be  discharged  from  imprisonment  under  the 
provisions  of  the  Revised  Statutes,  relatire  to  "  Proceedings  by  creditors,  to 
compel  assignments"  by  imprisoned  debtors.    (2  R,  3,  24,  ((  13  to  16.) 

APPEAL  from  an  order  made  by  a  justice  of  this  court 
denying  an  application  of  the  relator  to  be  discharged 
from  imprisonment. 

The  relator  was  arrested  upon  a  warrant  issued  under 
the  4th  section  of  the  act  of  1831  to  abolish  imprisonment 
for  debt,  (1  B.  S.  808,  2d  ed.)  on  the  allegation  of  having 
fraudulently  purchased  goods  on  credit,  by  means  of  false 
representations^  and  removed  them  from  the  state.  The 
allegation  having  been  eubstantiated,  he  was  committed  to 
jail  by  the  officer  before  whom  the  proceedings  were  had, 
aa  directed  by  the  9th  section  of  the  statute.  The  relator 
then  applied  to  a  judge  for  and  obtained  an  order  dis- 
charging his  person  from  imprisonment,  under  the  pro- 
visions of  the  Revised  Statutes.  (2  R,  S.  26,  §§  13  to  16.) 
The  sheriff  refused  to  discharge  him,  notwithstanding  this 
order.  He  then  applied  for  a  writ  of  habeas  corpus  to 
obtain  his  discharge  in  pursuance  of  said  order;  which 
application  was  denied,  and  he  appealed. 

Joseph  J.  Manrin^  and  others,  for  the  relator. 

Broijmj  HaU  &  Vanderpoel,  for  the  sheriC 

0.  A.  SeixaSy  for  the  creditor. 

Cardozo,  J.  The  apparent,  for  there  is  not  any  real, 
difficulty  in  this  matter,  seems  to  arise  from  the  relator's 
counsel  having  confined  his  attention  to  the  9th  section 
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of  the  act  of  April  26,  1831,  (4  JEdm.  Stat  p.  465,)  over- 
looking or  ignoring  the  11th  section. 

The  9th  section  provides  that  the  final  commitment  of 
the  defendant  shall  be  to  the  jail  of  the  county  in  which 
the  hearing  is  had,  to  be  there  detained  nntil  he  shall  be 
discharged  "  according  to  law."  The  11th  section  points 
out  the  '^  law  "  according  to  which  the  defendant  may  be 
discharged.  That  section  provides  that  the  defendant  so 
committed  ''  shall  remain  in  custody  in  the  same  manner  aa 
other  prisoners  on  criminal  process,  until  a  final  judgment 
shall  have  been  rendered  in  his  favor  in  the  suit  prosecuted 
by  the  creditor,  at  whose  instance  such  defendant  shall 
have  been  committed ;  or  untU  he  shall  have  assigned  his 
property  and  obtained  his  discharge,  as  provided  in  the  sulh 
sequent  sections  of  this  act*'  When  the  act  of  1831  declares 
that  the  prisoner  "shall  remain  in  custody*'  until  dis- 
charged according  to  the  sections  of  that  statute,  it  is 
preposterous  to  argue  that  he  could  be  discharged  under 
the  provisions  of  a  prior  statute. 

The  language  of  section  11  excludes  all  other  remedies, 
and  restricts  the  defendant's  application  for  discharge  to  a 
proceeding  under  and  pursuant  to  the  provisions  of  that 
act 

The  statute  of  1813,  re-enacted  by  the  Revised  Statutes, 
(2  Edm.  Statj  p.  29,)  was  therefore  inapplicable  to  the 
relator's  cas^  and  the   decision  of  the  learned  justice 
below  was  clearly  right,  and  his  order  should  be  affirmed 
with  costs. 

Ingraham,  J.  K  the  act  to  abolish  imprisonment  &;c.  is 
to  be  considered  as  still  operative,  I  concur  in  the  above 
opinion  affirming  the  order  appealed  from.  The  reason  is 
apparent,  viz.,  that  in  the  proceeding  under  the  12th  sec- 
tion, the  assignment  is  for  the  benefit  of  the  prosecuting 
creditor    (Spear  v.    WardeU,  1  N.  Y.  Rep.  144;)  while 
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under  the  act  of  which  the  defendant  availed  himself, 
the  assignment  is  for  the  benefit  of  all  the  creditors.  The 
order  shonld  be  affirmed. 

Geo.  G.  Babnabd,  P.  J.,  concurred. 

Order  affirmed. 

[Nbw  Tork  OBiniBAL  Tbrx,  KoTomber  2, 1868.    O0O.  Q.  Bmmrd^  higr^ 
hem  aod  OuHtoto^  JuAtioee.] 


Billings  v%.  Gabver. 

if  ^^rvioe  of  an  order  for  the  defendant  to  appear  before  a  referee  and  stitiinil 
to  an  examinatioD  aa  to  hk  property,  is  made  withovt  exhibiting  to  him  th# 
onginai  order  of  the  judge,  the  service  is  only  irregular ;  not  a  service  which 
the  defendant  is  at  liberty  to  disregard,  but  one  which  he  can  object  to,  and 
have  set  aside,  by  appearing  and  taking  the  objection.  His  failure  to  take 
the  objection  is  a  waiver  of  it. 

While  there  is  no  role  or  practice  which  absolutely  protects  a  pwty  fhNn  pun* 
isbment  for  a  violation  of  an  order,  committed  upon  the  advice  of  counsel, 
yet  substantial  justice,  and  the  wise  exercise  of  the  discretion  vested  in  the 
court,  require  it  to  relieve  a  party  when  the  effect  of  his  counsel's  mistake 
may  be  to  keep  him  in  jail  indefinitely,  by  reason  of  his  inability  to  pay  « 
huge  som  of  money. 

Accordingly,  where  a  defendant  was  adjudged  guilty  of  contempt  in  failing  to 
appear  and  submit  to  an  examination,  as  to  his  property  and  it  was  shown 
that  such  fUlure  was  caused  by  the  advice  of  counsel  given  in  good  faith 
and  in  good  faith  relied  upon  by  the  defendant,  the  Order  was  modified  so 
as  to  direct  that  the  defendant  be  adjudged  guilty  of  the  contempt  charged, 
and  be  fined,  unless  he  appeared  and  submitted  to  an  examination  under 
the  original  order,  and  made  an  affida^t  to  the  effect  that  he  had  made  no 
transfer  of  his  property,  since  the  order  for  his  examination,  except  and 
naleas  under  the  provisions  of  the  bankrupt  act. 

« 

APPEAL  from  an  order  made  at  a  special  term,  a^udg* 
ing  the  defendant  to  be  in  contempt  for  not  appearing 
before  a  referee  and  submitting  to  an  examination  as  to 
lus  property. 
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JBy  the  Ocwrty  Gabdozo,  J.  On  the  papers  ^before  ns  it 
must  be  assamed  that  the  service  of  the  order  for  the  de* 
fendant  to  appear  and  submit  to  examination  as  to  his 
property,  was  made  without  exhibiting  to  him  the  original 
order  of  the  judge. 

K  any  other  papers  than  the  interrogatories  and  answers 
were  before  the  justice  at  special  term  when  the  order 
adjudging  the  defendant  to  be  in  contempt  was  made, 
they  were  not  presented  to  us  on  this  appeal.  If  there 
were  any  such  papers,  and  they  would  have  shown  that 
the  point  of  whether  the  original  order  was  exhibted  or 
not  was  the  subject  of  contradictory  evidence,  the  respond* 
ent  should  not  have  permitted  the  argument  to  proceed 
before  us  upon  defective  appeal  papers. 

But  I  do  not  regard  the  question  of  whether  the  evidence 
w«s  conflicting  upon  that  point  as  very  important.  For  if 
it  be  assumed  that  it  was  not  so,  and  that  the  evidence  all 
showed  that  the  order  was  not  exhibited,  still  the  service 
would  have  only  been  irregular ;  not  one  which  the  de- 
fendant was  authorized  to  disregard,  but  which  he  could 
have  objected  to  and  had  set  aside  had  he  appeared  and 
taken  that  objection.  ERs  failure  to  take  the  objection 
was  a  waiver  of  it.  Of  course,  if  the  appeal  papers  showed 
that  the  question  of  the  manner  of  the  service  of  the  orig- 
inal order  was  the  subject  of  conflicting  testimony,  we 
would  not  disturb  the  conclusion  which  the  judge  reached 
as  to  who  told  the  truth.  In  any  view,  therefore,  it  can- 
not be  said  that  there  was  any  error  of  law  committed  by 
the  judge  below. 

It  appears,  however,  that  the  defendant  disregarded  the 
order,  upon  the  advice  of  his  counsel  that  he  might  law- 
fully do  so.  This  is  distinctly  sworn  to  by  the  defendant, 
and  is  uncontradicted,  and  there  is  nothing  in  the  appeal 
papers  before  us  to  lead  to  a  doubt  either  that  such  advice 
was  given  in  good  faith,  but  from  an  erroneous  judgment 
of  the  laW|  or  that  it  was  In  good  faith  relied  upon  by  the 
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defendant.  While  there  is  no  rule  or  practice  which 
absolutely  protects  a  party  from  punishment  for  a  viola- 
tion of  an  order  committed  upon  the  advice  of  counsel, 
yet  I  think  substantial  justice,  and  the  wise  exercise  of  the 
discretion  vested  in  us,  require  us  to  relieve  the  defendant 
when  the  effect  of  his  counsers  mistake  may  be  to  keep 
him  in  jail  indefinitely  by  reason  of  his  inability  to  pay  a 
large  sum  of  money. 

For  this  reason,  I  am  for  modifying  the  order  so  that  it 
shall  direct  that  the  defendant  be  adjudged  guilty  of  the 
contempt  charged,  and  be  fined  as  therein  prescribed, 
unless  he  appears  and  submits  to  eitamination  under  the 
original  order  upon  a  day  to  be  designated  in  the  order 
to  be  entered  on  this  appeal,  and  upon  his  making  an 
affidavit  that  he  has  made  no  transfer  of  his  property  since 
the  order  for  his  examination,  except  and  unless  under  the 
provisions  of  the  bankrupt  act. 

'  [Nbw  Tobk  GBiTBBiLL  Tbbh,  NoTember  2, 1868.     Geo,  0,  Barnard^  Cardoso 
and  JbtgraKam,  Jostioes.] 
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Blatchfobd  v8.  Eoss  and  otners. 

The  artitlefl  of  association  of  a  cotnpany  prohibited  the  union  or  consolidation 
of  the  Company  with  any  other,  without  the  consent  of  a  majority  of  the 
stockholders.  But  they  contained  a  clause  providing  for  an  amendment  of 
the  articles,  by  a  concurrent  vote  of  two  thirds  of  the  executiye  committee 
and  a  mi^jority  of  the  trustees.  Bftd  that  the  authority  to  amend  the  articles 
of  association  gave  no  power  to  take  away  from  the  stockholders  the  power 
to  prohibit  the  merger  of  the  company  with  any  other  company,  which  they 
had  expressly  reserved  for  their  own  protection.  And  that  such  authority 
to  amend  should  be  construed  as  intended  for  such  amendments  as  were 
pertinent  to  the  business  and  objects  for  which  the  association  was  organized. 

In  such  a  case,  a  merger  of  the  company  in  another,  without  the  conseot  of 
the  stockholders,  is,  as  to  those  who  do  not  agree,  utterly  beyond  the  powers 
of  the  executive  committee  and  directors ;  and  if  the  union  has  not  been 


KBW  YORK— FEBRUARY,  isea,  43 

Blatchford  r.  Ross. 

Babfitantially  ezecnted,  by  a  transfer  of  property,  and  by  a  large  number  of 
the  stockboldera,  it  will  be  eigoined  until  the  final  hearing  of  the  case. 

Bat,  so  fiu*  as  a  transfer  of  the  property  has  been  made,  the  new  company  will 
not  be  enjoined  from  the  use  of  the  property,  or  from  receiving  from  any  of 
the  stockholders  of  the  old  company  a  surrender  of  the  stock  held  by  them, 
to  the  new  company,  and  a  voluntary  compliance  with  the  temis  of  the 
agreement,  on  their  part.  And  if  the  stockholders  who  have  not  yet 
accepted  of  the  terms  agreed  on  between  the  two  companies  elect  to  do  so, 
and  to  become  stockholders  in  the  new  company,  they  will  not  be  restrained 
from  so  doing ;  bat  in  regard  to  property  not  delivered  the  ipjunction  will 
be  continued,  and  the  directors  and  executive  committee  will  be  restrained 
ttem  enforcing  any  compliance  with  the  terms  of  consolidation  by  the  plain- 
tiff and  other  shareholders  who  are  not  willing  to  become  members  of  the 
new  company,  by  collecting  assessments  on  the  shai-es  of  stock,  or  in  any 
other  manner,  until  the  decision  of  the  case. 

It  is  no  olgection  to  the  continuance  of  the  iiyukiction  that  the  company  witb 
which  the  merger  is  made,  and  its  stockholdera,  severally,  are  not  made 
parties  to  the  suit.  That  company  is  not  in  any  way  interfered  with  by  the 
proceedings,  and  its  interest,  if  any,  is  so  remote  that  it  affords  no  grounds 
for  relief  to  a  plaintiff  suing  in  behalf  of  himself  and  others  who  may  choose 
to  come  in,  and  who  may  not  have  become  stockholders  in  the  new  company. 

Hot  is  the  figiilare  to  make  all  the  stockholders  defendants,  a  good  objection  to 
the  continuance  of  the  iigunction,  where  they  are  very  numerous,  and  the 
defendants  who  are  named  represent  the  executive  committee  and  directors, 
who  are  in  Ikvor  of  the  union  of  the  two  companies,  and  can  litigate  for  the 
benefit  of  the  other  class. 

The  executive  committee  of  a  company  have  no  right  to  vote  money  to  them- 
selves, in  addition  to  their  regular  compensation,  for  their  services  as  pro- 
moters and  originators  of  the  company,  or  in  consideration  of  the  members 
retiring  fh>m  the  executive  committee.  And  if  large  sums  are  granted  for 
those  purposes,  this  affords  a  good  reason  for  the  appointment  of  a  receiver. 

• 

THIS  was  a  motion  to  continue  an  injanction,  and  to 
make  it  permanent,    t 

T.  B.  Strang  and  JE.  F.  Shepardy  for  the  plaintiff,  in  sup- 
port of  the  motion. 

Rchert  SewaU^  0.  A.  BapaUo  and  Q-.  F.  Oamitockj  for  the 
Merchants'  Union  Express  Company. 


Theodore  M.  Ponurot/f  for  the  trustees. 


44  CASES  IN  THE  STJPREME  COURT. 

Blatchford  v.  Boss. 

H.  G.  Van  Vor$t  and  John  K.  Porter^  for  the  consolidated 
company 

Ingraham,  J.  ThiB  action  is  brought  to  restrain  the  de- 
fendants, who  are  officers  of  the  Merchants'  Union  Express 
Company,  and  that  company  from  carrying  out  a  proposed 
union  and  merger  of  the  company  with  the  American  Ex- 
press Company,  in  the  American  Merchants*  TTnion  Express 
Company,  and  for  the  appointment  of  a  receiver.  An 
injunction  was  granted,  restraining  them  from  making, 
carrying  into  effect,  or  completing  any  merger  or  consol- 
idation of  the  Merchants'  Union  Express  Company  with 
any  other  company,  restraining  them  from  transferring  any 
property  to  the  new  company  or  to  any  other  company, 
and  the  new  company  from  receiving  any  moneys  or 
property  from  the  other  corporation,  and  from  enforcing 
and  collecting  an  assessment  on  the  stock  of  the  Mer- 
chants' Union  Express  Company,  which  was  alleged  to  be 
for  the  purpose  of  carrying  out  such  consolidation.  The 
ii^junction  also  contained  some  other  provisions,  which 
were  afterwards  modified  so  as  not  to  interfere  with  the 
business  of  the  new  company  during  the  litigation. 

A  motion  is  now  made  to  make  such  injunction  perma- 
nent during  the  pendency  of  this  action.  The  main  ques- 
tion as  to  the  validity  of  the  proposed  consolidation  de- 
pends upon  the  construction  of  the  articles  of  association 
and  the  power  of  the  executive  committee  in  altering 
the  same. 

I  have  not  been  furnished  with  a  copy  of  the  original 
articles  of  the  association,  but  I  gather  from  the  pleadings 
that  the  original  articles  of  association  did  not  allow  the 
union  or  consolidation  of  the  company  with  any  other, 
without  the  con&ent  of  a  majority  of  the  stockholders. 
That  these  articles  contain  a  clause  providing  for  an 
amendment  of  the  original  articles  by  a  concurrent  vote 
of  two  thirds  of  the  executive  committee  and  a  ibajority 
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of  the  trastees.  That  by  a  ooncnrrent  vote  of  the  com- 
mittee and  of  the  trustees,  the  articles  of  association  were 
amended  sd  as  to  provide  that  the  Merchants'  Union  Ex- 
press Company  might  be  merged  into  or  consolidated  with 
any  other  express  company,  cm  obtaining  the  written  con- 
sent of  a  migority  in  interest  of  the  stockholders.  That 
afterward,  by  a  similar  proceeding,  the  articles  of  associa- 
tion were  again  amended,  so  as  to  provide  for  snch 
merger  or  consolidation,  without  requiring  the  previous 
consent  of  such  migority  of  stockholders*  And  that  in 
pursuance  of  such  amendment  the  consolidation  of  the 
American  and  Merchants'  Union  Express  companies  was 
resolved  upon,  by  the  trustees  and  executive  committee, 
without  any  knowledge  or  assent  of  the  great  body  of  the 
stockholders,  until  after  such  resdiltion  was  adopted. 

The  authority  to  amend  the  articles  of  association  gave  ^ 
no  power  to  take  away  from  the  stockholders  the  power 
to  prohibit  the  merger  of  the  company  with  any  other 
company,  which  they  had  expressly  reserved  for  their 
own  protection. '  Such  authority  to  amend  must  be  con-  ^ 
strued  as  intended  for  such  amendments  as  were  pertinent 
to  the  business  and  objects  for  which  the  association  was 
organized.  As  well  might  the  executive  committee,  un- 
der  the  power  of  amendment,  as^me  to  change  the  busi- 
ness of  the  corporation  to  one  entirely  different  from  that 
for  which  it  has  been  organized,  as  to  terminate  the  exis1>- 
ence  of  the  association  and  merge  it  into  another.  Such 
was  not  the  object  of  the  original  articles;  no  such  pro^ 
vision  was  contemplated;  and  to  guard  against  it  the 
stockholders  had  expressly  provided  that  their  consent 
should  be  necessary  before  any  such  change  could  be 
effected.  At  any  rate,  such  were  the  views  entertained  by 
the  executive  committee  when  the  conso^dation  was  first 
thought  of,  and  in  the  first  amendment  the  consent  of  a 
majority  of  the  stockholders  was  deemed  neeessary,  but  no 
amendment  was  contemplated  inconsistent  with^  contraiy 
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to,  or  destructive  of  the  main  objects  of  the  assodatioo, 
and  when  the  executive  committee  so  extended  their  power 
they  exceeded  their  authority. 

They  had  no  authority,  by  such  a  consolidation,  to  bring 
the  stockholders  under  the  increased  liability  for  the  debts 
of  another  company,  and  expose  them  to  ^^  loss^'  which  ^ 
might  not  have  e;cisted  before,  or  which  might  follow 
from  the  introduction  of  a  new  company  or  association, 
and  a  surrender  to  such  new  company  of  all  the  property 
of  the  association.  Thus,  in  the  case  of  private  associa- 
tions, the  unanimous  voice  of  the  stockholders  was  re- 

•  •  • 

garded  necessary  to  change  its  provisions.  {Linngwton  v. 
Lynchy  4  John.  Oh.  Btp.  573.)  And  even  an  act  of  the 
legislature  was  he^d  insufficient  to  compel  a  change  of 
business,  in  a  corporation,  from  what  was  originally  con- 
templated, without  the  consent  of  the  stockholders.  {Bart- 
ford  and  New  Haven  RaUroad  Co.  v.  Croswelly  5  JSUlj  383.) 
In  the  case  of  Ghureh  v.  Financial  CorporationSf  {5th  vel^ 
JEng.  Law  Bep,j  Eq.  Caees,  450,)  it  was  held  that  an  agree- 
ment for  amalgamation  with  another  company  was  not 
within  the  power  of  the  directors,  although  the  articles 
authorized  the  directors  to  amalgamate  with  any  company 
formed  to  carry  on  any  business  included  in  the  objects 
of  the  company,  in  a  Q^e  in  which  an  assessment  was 
made  upon  its  stockholders  for  the  purpose  of  carrying 
out  the  amalgamation.  In  the  Imperial  Bank  qf  China  v. 
Bank  qf  Hindoetan,  it  was  held  that  under  the  provisions 
of  the  act  of  1862,  (requiring  assent  of  stockholders,)  an 
arrangement  for  the  transfer  of  the  business  of  the  com- 
pany to  another,  and  providing  for  an  assessment  on  the 
shareholders,  waa  not  valid,  and  that  assessment  of  the 
shareholders  must  be  by  all  the  members;  {Qth  vol  Eng. 
Law  Bep.y  Eq.  Oasee,  91.)  It  is  proper,  however,  to  add 
that  although  the  last  two  cases  referred  to  are  controlled 
by  the  provisions  of  a  statute  somewhat  differing  £rom 
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any  statate  in  this  state,  the  general  principles  in  both 
eases  may  be  well  applied  to  the  case  ander  consideration. 

Upon  this  branch  of  the  case  I  think  it  is  clear  that  the  ^ 
proposed  merger  of  the  company,  in  another,  withont  the 
consent  of  the  stockholders,  is,  as  to  those  who  do  not 
agree,  ntterly  beyond  the  powers  of  the  execative  com- 
mittee and  directors ;  and  if  the  nnion  had  not  been  sub- 
stantially executed  by  a  transfer  of  property,  and  by  a 
large  number  of  the  stockholders,  it  should  be  enjoined 
until  the  final  hearing  of  the  case. 

So  fiir  as  the  transfer  of  the  property  has  been  made,  no 
benefit  will  accrue  to  any  of  the  parties  to  have  the  new 
company  enjoined  from  its  use,  or  from  receiving  from 
any  of  the  stockholders  of  the  Merchants'  Union  Express 
Ck>mpany  a  surrender  of  the  stock  held  by  them  to  the 
new  company,  and  a  voluntary  compliance  with  the  terms 
of  the  agreement  on  their  part.  If  the  stockholders  who 
have  not  yet  accepted  of  the  terms  so  agreed  on  between 
these  companies  elect  so^  to  do,  and  to  become  stockhold- 
ers in  the  new  company,  there  is  no  good  reason  for 
restraining  them  from  so  doing ;  but  in  regard  to  prop- 
erty not  delivered,  the  injunction  should  be  continued; 
and  the  directors  and  executive  committee  should  be  re- 
strained from  enforcing  any  compliance  with  such  terms 
of  consolidation  by  the  plaintiff  and  othei^  shareholders, 
who  are  not  willing  to  become  members  of  the  new  com- 
pany, by  collecting  the  assessments  on  the  shares  of  the 
stock,  or  in  any  other  manner,  until  the  decision  of  this 
case. 

It  is  objected,  however,  to  a  continuance  of  this  injunc- 
tion, that  the  American  Express  Company,  and  the  stock- 
holders, severally,  are  not  made  parties.  That  company 
is  not  in  any  way  interfered  with  by  these  proceedings. 
Their  stockholders  are  free  to  become  members,  and  that 
company  is  not  enjoined  from  any  disposition  of  its  prop- 
erty that  may  be  desired  by  its  managers.    The  interest 
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of  thQ  company,  if  any,  Ib  so  remote  that  it  affords  no: 
grounds  for  relief  to  the  plaintiff. 

Kor  is  the  want  of  making  all  the  stockholders  defend- 
ants a  good  objection.  Where  they  are  as  numerous  as 
they  are  in  this  case,  it  is  not  necessary.  It  is  enough  if 
some  of  the  class  are  parties,  who,  on  behalf  of  all;  may 
either  prosecute  or  defend.  The  plaintiff  here  represents 
one  class,  and  sues  for  himself  and  others  who  choose  to 
come  in,  and  who  have  not  become  stockholders  in  the 
new  company.  The  defendants  represent  the  executive 
committee  and  directors,  who  are  in  favor  of  the  union 
of  the  companies,  and  can  litigate  for  the  benefit  of  the 
other  class.  Even  if  it  were  otherwise,  the  means  pro- 
vided for  bringing  in  other  parties  are  such  that  relief  by 
a  temporary  injunction  should  not  on  that  account  be 
denied. 

The  other  branch  of  this  case  relates  to  the  appointment 
of  a  receiver.  This  is  based  mainly  on  the  alleged  mis- 
conduct of  the  executive  committee  in  voting  for  appro- 
priations of  money  to  themselves  and  others^  for  services, 
at  various  times  during  the  past  two  years,  before  and 
after  the  organization  of  the  company.  These  votes  are 
shown  by  extracts  from  the  minutes  of  the  committee, 
which  at  least  exhibit  very  liberal  appropriations  of  the 
money  of  the  stockholders  for  their  own  benefit,  large 
amounts  of  which  are  said  to  be  for  services  prior  to  the 
organization  of  the  company.  The  impropriety  of  voting 
such  moneys  to  themselves  for  extra  services,  is  shown  by 
the  cases  of  Gardner  v.  Ogden,  (22  N.  Y.  Rep.  332,)  and 
Butts  V.  Wood,  (37  id.  317.)  Thus,  in  April,  1866,  $500 
monthly  was  voted  to  each  of  the  executive  committee  and 
others,  which  in  August  was  increased  to  $700  monthly, 
to  commence  on  January  1st,  1866.  In  April,  1867, 
$2500  was  voted  to  each  member  of  the  committee  as 
compensation  for  services  rendered  the  company.  In  May, 
1867,  an  advance  was  voted  to  Joslyn  ft  Co.  of  $25,000^  to 
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protect  the  interests  of  the  company  from  assaults  made 
by  other  express  companies,  and  in  September,  1867,  a 
further  sum  of  $40,000.  In  May,  1866,  $5000  was  voted  to 
each  member  of  the  committee  annually,  which  in  Septem- 
ber was  reduced  to  $2500.  In  October,  1867,  $8000  was 
voted  to  each  member  of  the  committee  for  services  for  1866 
and  1867,  and  to  be  for  services  in  organizing  the  com- 
pany. And  in  December,  1867,  to  each  member  of  the 
executive  committee  and  the  attorney  of  the  company, 
$50,000  for  services  prior  to  the  organization  of  the  com- 
pany, in  devising  ways  and  means  by  which  the  company 
might  be  formed,  &c.,  upon  condition  that  each  member 
immediately  invest  the  same  in  the  stock  of  the  company. 
In  May,  1868,  the  last  resolution  was  repealed,  and  the 
treasurer  was  directed  to  cancel  the  indorsement  of 
$50,000  on  the  checks  of  the  executive  committee,  in  pur- 
suance of  the  former  appropriation ;  but  whether  the  stock 
was  or  was  not  issued  to  the  executive  committee,  under 
that  resolution,  does  not  appear.  In  May,  1868,  a  loan  to 
C.  T.  Backus,  of  $20,000,  on  his  notes,  for  which  no  cause 
is  stated  in  the  resolution.  In  May,  1868,  a  resolution  was 
passed  directing  the  issue  to  two  of  the  executive  com- 
mittee of  750  shares  of  stock,  and  to  another  of  500  shares, 
in  consideration  of  their  retiring  from  the  executive  com- 
mittee, and  as  compensation  for  services  as  promoters  and 
originators  of  the  company,  in  addition  to  compensation 
previously  received. 

These  resolutions  were  all  passed  by  the  executive  com- 
mittee in  their  own  favor,  and  it  is  claimed  by  the  plain- 
tiff that  such  resolutions  are  void,  and  that  a  receiver  is 
necessary  to  recover  back  the  same  for  the  benefit  of  the 
company.  Of  the  impropriety  of  grants  of  such  large 
sums  for  such  purposes  there  can  be  little  doubt,  and  in 
the  condition  in  which  this  company,  the  Merchants' 
Onion  Express  Company,  is  now  placed,  there  could  be 
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no  impropriety  in  deciding  in  favor  of  the  appointment  of 
such  receiver. 

A  receiver  was  appointed  some  time  since,  in  regard  to 
the  property  of  the  company  not  involved  in  the  consol- 
idation of  the  company  with  the  new  express  company, 
and  the  plaintiff  has  an  order  allowing  him  to  be  made  a 
party  to  this  suit  The  order  restraining  him  from  part- 
ing with  any  of  the  funds  received  by  him  will  protect 
the  plaintiff  as  fully  as  if  a  new  receiver  were  now  ap- 
pointed, and  it  is  but  proper  that  he  should  be  heard  after 
he  is  brought  in  as  defendant,  before  any  order  for  a  new 
receiver  is  made.  For  this  reason,  therefore,  I  reserve  any 
order  on  this  branch  of  the  case,  until  after  the  receiver 
has  appeared  and  answered ;  the  plaintiff  may  then  renew 
such  application  in  such  way  as  he  may  be  advised. 

Objections  have  been  made  to  the  right  of  the  plaintiff  to 
take  these  proceedings,  because  he  is  the  holder  of  stock 
purchased  from  one  who  had  assented  to  the  consolidation, 
and  because  he  had  delayed  in  bringing  this  action  until 
after  the  consolidation  was  partially  effected. 

If  this  action  was  solely  for  the  purpose  of  preventing 
the  consolidation,  there  would  be  force  in  these  objections, 
but  this  action  is  for  other  purposes.  Under  the  excep- 
tion as  to  the  consolidation,  as  above  suggested,  those 
stockholders  who  are  willing  to  do  so  will  be  allowed  to 
become  stockholders  in  the  new  company,  and  their  rights 
are  not  interfered  with.  As  to  the  others,  they  may  have 
a  right  to  claim  from  the  remaining  funds,  of  the  company 
their  share  of  the  interest  they  have  in  the  stock,  and  to 
have  the  right  of  the  appropriations,  heretofore  referred 
to,  inquired  into  through  a  receiver.  For  such  purposes 
those  objections  are  in  no  way  applicable  in  opposition  to 
maintaining  this  action. 

Nor  is  the  want  of  parties  as  to  the  American  Express 
Company,  or  the  other  stockholders,  any  ground  of  ob*- 
jection. 
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That  company  is  only  interested  in  carrying  out  the 
consolidation,  and  the  same  is  not  interfered  with  by  the 
injunction,  and  the  other  stockholders  are  not  necessarily 
parties,  when  they  are  so  numerous,  and  when  they  are 
represented  by  sufficient  of  their  class  to  defend  the  action 
on  their  behalf. 

,The  injunction,  therefore,  is  retained  as  originally  modi- 
fied, with  the  further  modification  in  permitting  such  of 
the  stockholders  as  so  claim  to  exchange  their  stock  for 
that  of  the  new  company,  and  to  pay  the  assessment 
thereon,  and  reserving  any  decision  as  to  receiver  until 
after  the  present  receiver  shall  be  made  a  party,  and  shall 
file  an  answer  in  this  action. 

[Nbw  Tors  Spbcial  Tkbx,  February  1, 1869.    i^dUwi,  Jiutioe.] 


Ebastus  Corking  and  another  vi.  John  Lbwis  and  Mart 

J.  Lewis  his  wife. 
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The  separate  property  of  a  married  woman  is  not  liable  for  her  husband's  debts ; 
much  less  for  his  torts.  •  It  cannot  be  charged  with  a  debt  fraudulently  con- 
tracted, without  her  priTity,  sanction  or  adoption,  whether  such  fraud  be 
committed  by  her  husband,  or  any  of  her  relatiyes. 

Where  the  husband  purchased  of  the  plaintiffl  materials  for  repairing  a  dwell- 
ing-honse  owned  by  his  wife  and  situated  on  her  land,  upon  the  &lse  repre- 
sentation that  he  was  the  owner  of  the  house  and  lot,  and  gaye  his  own  note 
for  the  amount ;  his  wife  not  being  priry  to  the  transaction,  not  knowing 
where,  or  how,  he  obtained  the  materials,  and  neyer  sanctioning  her  hus- 
band's act)  nor  promising  to  pay  the  debt ;  HtU  that  the  wife's  separate 
estate  could  not  be  charged  with  the  payment  of  the  debt ;  although  the  ma- 
terials for  which  it  was  created  were  applied  to  the  improyement  of  such 
estate. 

The  case  of  JfatHc$  t.  IMe  (24  Sow,  Fr.  264)  distinguished  from  the  present 


APPEAL  from  a  judgment  entered  on  the  report  of.  a 
referee.     The  action  was  an  equity  action,  brought  by 
the  plaintifis  to  charge  the  real  estate  of  the  defendant 
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Mary  J.  Lewie  with  a  debt  alleged  to  have  been  fraudu- 
lently contracted  by  her  husband,  John  Lewis,  in  the  pur* 
chase  of  certain  materials  (hardware)  used  in  making 
repairs  upon  a  dwelling-house  upon  her  land.  The  action 
was  sought  to  be  maintained  upon  the  ground  that  as  the 
wife's  estate  had  reaped  the  benefit  of  these  materials,  and 
its  value  been  enhanced  by  their  use,  she  should  respond, 
in  her  estate,  for  their  price,  although  she  did  not  in  per- 
son contract  for  them  ;  and  also  upon  the  ground  that  the 
artides  were  furnished  upon  the  credit  of  the  estate,  they 
having  been  sold  to  the  husband  upon  his  representation 
tbat  he  was  the  owner  of  the  real  estate,  and  having  been 
thus  fraudulently  procured  from  the  plaintiff,  were  applied 
in  the  repair  of  the  wife's  house,  with  her  knowledge  and 
consent,  as  well  as  that  of  her  husband. 

The  referee  reported  in  favor  of  the  plaintiffs,  and  the 
defendants  appealed. 

George  W.  Oothrany  for  the  appellants. 

M,  A.  Whitney  J  for  the  respondents. 

By  the  Court,  Lamont,  J.  The  defendants  are  husband 
and  wife.  The  action  is  brought  to  charge  upon  the  sepa- 
rate estate  of  the  wife  the  amount  of  a  bill  of  goods  bought 
by  the  defendant  John  Lewis  of  the  plaintiffs. 

So  far  as  the  wife,  Mary  J.  Lewis,  is  concerned,  the  facts 
found  by  the  referee  to  whom  this  action  was  referred  are 
as  follows :  She  owned  a  house  and  lot  at  Bowmansville, 
Erie  county,  in  which  she  and  her  husband  resided.  Her 
husband  repaired  the  roof  of  her  dwelling,  situated  on  this 
lot,  in  1866,  and  she  knew  he  was  making  such  repairs, 
and  using  materials  for  the  purpose. 
.  The  wife  did  not  know  the  plaintiffs,  and  never  author- 
ized her  husband  to  purchase  the  materials ;  nor  did  she 
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know  wb^e  he  obtained  tbem,  no?  in  wbat  manner  they 
were  obtained  by  him. 

On  these  bare  facts,  the  referee  decided  that  the  wife's 
separate  estate  was  chargeable  with  the  plaintiffs'  demand 
against  the  hnsband  for  the  materials  used. 

There  is  no  head  of  equitable  jurisprudence  which  can 
be  invoked  to  sustain  this  judgment.  The  fact  found  by 
the  referee,  that  the  husband  had  been  guilty  of  swindling 
the  plaifntifis  in  the  purchase  of  these  materials,  by  falsely 
repres^iting  that  he  owned  the  house  and  lot,  and  gave 
the  plaintiffs  his  note  for  the  bill,  whidx  tiiey  were  vnable 
by  a  judgment,  execution  and  supplementary  proceedings 
thereon,  to  collect  of  him,  does  not  alter  the  position  of 
the  wife,  ^ho  knew  nothing  of  these  circumstances,  and 
never  sanctioned  them,  nor  promised  to  pay  the  debt 

The  wife's  separate  estate  cannot  be  charged  with  a  debt 
fraudulently  contracted,  without  her  privity,  sanction  or 
adoption,  whether  such  fraud  be  committed  by  her  hus- 
band or  any  of  her  relations.  Of  hfer  separate  estate  eihe 
is  the  absolute  owner,  and  has  the  sole  disposition  exclusive 
of  her  husband.  Her  property  is  not  liable  for  his  debts; 
much  less  for  his  torts. 

The  wife  was  ignorant  of  her  husband's  transactions  in 
this  matter,  and  he  was  not  her  authorized  agent  Whether 
he  had  paid  for  these  materials  or  not;  whether  he  was 
solvent  or  a  bankrupt;  where  or  how  he  had  obtained 
them,  she  had  no  informatioUi  and  was  under  no  respon- 
sibility. 

The  case  of  MatUce  v.  LiUie^  (24  Haw.  Pr.  264,)  npea 
which  the  referee  relied,  in  deciding  this  ease,  is  not  an 
anthority  for  his  judgment  In  that  case  the  court  put 
their  decision  on  the  express  ground  that  the  lumber  used 
in  improving  the  wife's  separate  estate  was  originally  pro- 
cured by  the  fraud  of  the  husband,  who  represented  him- 
self to  be  the  owner,  with  the  intent  of  the  wife,  at  the  time 
of  its  purchase,  that  it  should  be  so  nsed ;  that  ahe  vas 
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aware  that  the  plaintiff  sold  the  lumber  in  the  belief  that 
the  hasband  owned  the  house;  and  that  she  promised  to 
pay  for  it.  The  wife,  there,  was  held  privy  to  the  whole 
transaction,  of  the  fraudulent  contracting  of  the  debt,  from 
the  start,  and  knew  and  intended  that  the  lumber  should 
be  thus  obtained  for  tiie  express  purpose  of  improving  her 
estate,  and  adopted  the  transaction,  in  all  its  length  and 
breadth,  and  promised  to  make  compensation. 

This  case  is  entirely  barren  of  these  controlling  circum- 
stances, and  the  judgment  must  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event 

[Ebib  Gbnbbal  Tbbx,  Febmaiy  8, 1869.    Ihrneb,  Marvin  and  XamotUf  Joft- 
ttce8.J 
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To  allow  a  plaintiff,  after  judgment,  to  come  in,  not  as  a  right,  but  as  a  ikyor, 
and  plead  the  statute  of  limitations  in  bar  of  a  connter-claim  set  np  by  the 
defendant  in  his  answer,  would  not  be  "  in  furtherance  of  justice." 

By  suffering  the  action  to  go  on,  without  setting  up  the  statute.  In  a  Tt^j,  the 
plaintiff  will  be  deemed  to  have  elected  to  stand  upon  the  other  defenses 
made  by  him  to  the  counter-claim,  on  the  trial,  and  should  not  be  allowed  to 
abjure  such  election. 

Under  such  circumstances,  the  only  proper  mode  of  attacldng  the  judgment  Is 
by  appeal. 

Such  an  amendment  does  not  come  within  the  terms  of  either  section  178  or 
section  174  of  the  Code ;  and  to  allow  it  to  be  made,  after  judgment,  would 
be  a  stretch  of  the.power  of  amendment. 

MOTION  by  the  plaintiff  to  open  a  judgment  entered 
against  him  upon  the  report  of  a  referee,  and  for  leave 
to  discontinue  an  appeal  to  the  general  term  therefrom, 
and  to  serve  a  reply  in  the  action,  and  for  a  rehearing  be- 
fore the  referee,  &c. 

• 

James  K  Dewey j  for  the  motion* 

JB.  Cauntrymafif  opposed* 
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Parker,  J.  This  action  was  brought  to  recoyer  upon 
three  several  causes  of  action.  1.  Damages  for  non-attend*» 
ance  of  the  defendant  as  a  witness  for  the  plaintiff^  in  an 
action  in  this  court,  in  obedience  to  a  subpoena.  2.  To 
recover  the  plaintiff's  share  of  certain  moneys  belonging 
to  him  and  the  defendant  jointly,  which  it  is  alleged  were 
paid  over  to  the  defendant  in  the  year  1854.  3.  An  account 
against  the  defendant  for  board  and  tuition  of  the  defend* 
ant's  daughters  at  the  plaintiff's  seminary. 

The  answer  denies  the  material  allegations  in  the  com- 
plaint,  and  sets  up  the  statute  of  limitations  to  the  second 
cause  of  action.  It  also  alleges  that  the  plaintiff  received 
the  defendant's  share  of  the  moneys  mentioned  in  the 
second  cau^e  of  action,  together  with  his  own,  and  claims 
to  recover  of  the  plaintiff  the  defendant's  share  of  said 
moneys  and  interest.  It  also  sets  up  other  demands  against 
the  plaintiff  as  an  offset,  about  which  there  seems  to  be 
no  controversy. 

No  reply  was  put  in  by  the  plaintiff  to  any  part  of  this 
answer.  The  cause  was  referred,  and  was  tried  before  the 
referee.  On  the  trial  the  defendant  raised  the  point  that 
the  claim  made  by  him  in  his  answer  to  recover  his  share 
of  the  moneys  therein  alleged  to  have  been  received  by  the 
plaintiff  was  a  counter-claim,  and  not  having  been  replied 
to,  stood  admitted  upon  the  record.  This  view  was  con- 
troverted by  the  plaintiff,  who  insisted  that  it  was  not  a 
counter-claim,  and  required  no  reply.  The  referee  decided 
that  the  defendant's  claim  did  not  stand  admitted,  and 
allowed  both  parties  to  give  evidence  upon,  and  litigate, 
the  question  whether  the  transaction  in  reference  to  said 
moneys  was  as  claimed  by  the  plaintiff*  in  the  second  count 
of  his  complaint,  or  by  the  defendant  in  his  answer,  in 
respect  thereto.  The  referee,  in  regard  to  this  question, 
found,  upon  the  evidence,,  in  favor  of  the  defendant,  and 
allowed  him  the  benefit  of  his  share  of  the  said  moneys  so 
received  by  the  plaintiff,  being,  with  interest,  the  sum  of 
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$75.38,  which,  with  other  moneys  found  dde  from  the 
plaintiff  to  the  defendant,  overbalanced  the  plaintiff's  de- 
mands, as  established  upon  the  trial,  by  the  sum  of  $8.10, 
for  which  he  ordered  judgment  for  the  defendant. 

Judgment  was  thereupon  perfected,  for  the  defendant, 
October  1,  1868,  and  from  this  judgment  the  plaintiff,  on 
the  24th  day  of  November,  1868,  perfected  an  appeal  to 
the  general  term.  A  motion  is  now  made,  by  the  plaintiff, 
for  an  order,  upon  such  terms  as  may  be  just,  relieving  the 
plaiatiff  from  this  judgment,  and  allowing  a  reply  to  be 
made  to  said  claim  of  the  defendant,  thus  allowed  him 
as  a  counter-claim,  and  referring  the  case  back  to  the 
referee  to  determine,  the  same  a's  though  the  reply  had 
been  put  in  by  leave  of  the  court,  when  the  question  arose 
upon  the  trial  as  to  the  necessity  of  a  reply,  and  allowing 
the  testimony  as  far  as  taken  to  stand  in  full  force,  and 
further  relieving  the  plaintiff  by  allowing  him  to  discon- 
tinue his  said 'appeal. 

The  affidavits  on  the  part  of  the  plaintiff  state  that  when 
the  question  was  raised  by  the  defendant,  upon  the  trial, 
whether  or  not  his  claim  to  recover  his  share  of  the  moneys 
in  which  the  plaintiff  and  defendant  were  jointly  inter- 
ested, and  which  he  alleged  had  been  received  by  the 
plaintiff,  was  a  counter-claim  requiring  a  reply,  the  plain- 
tiff's counsel  stated  to  the  referee  that  if  it  should  be  held 
by  the  referee  that  such  claim  was -a  counter-claim  requir- 
ing a  reply,  he,  the  plaintiff,  would  move  to  be  allowed  to 
amend  his  pleadings,  and  for  leave  to  put  in  a  reply ;  and 
that  the  referee  overruled  the  defendant's  objection  to  the 
plaintiff's  going  into  proof  upon  the  second  count  of  his 
complaint,  and  said  that  a  reply  was  unnecessary. 

It  is  therefore  insisted  that  the  plaintiff  was  misled  by 
the  action  of  the  referee  in  holding,  upon  the  trial,  that  no 
reply  was  necessary,  and  yet  in  his  decision  giving  the 
defendant  the  benefit  of  a  demand,  as  a  counter-claim, 
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which  a  reply  of  the  statute  of  limitations  would  haye 
prevented. 

The  defendant's  affidavits — ^afler  to  some  extent  contra- 
dicting the  statement  that  the  plaintiff's  counsel  declared 
to  the  referee  their  intention  to  move  for  leave  to  reply, 
in  case  the  referee  held  a  reply  necessary — go  on  to  state 
that  in  submitting  the  case  to  the  referee,  the  plaintiff's 
counsel  insisted  that  the  defendant's  claim  for  his  share 
of  the  moneys  received  by  the  plaintiff  as  aforesaid  was 
barred  by  the  statute  of  limitations,  while  the  defendant's 
counsel  claimed  that  the  plaintiff  could  not  avail  himself 
of  that  statute  without  having  pleaded  it  in  a  reply.  That 
after  the  cause  was  submitted,  the  referee  informed  the 
counsel  for  both  parties  that  he  had  concluded  to  find, 
upon  the  facts,  in  favor  of  the  defendant,  but  was  unde- 
cided upon  the  question  of  the  statute  of  limitations,  and 
would  give  both  sides  an  opportunity  to  be  heard  on  that 
question,  by  submitting  briefs  thereon.  That  the  counsel 
un  both  sides  accordingly  did  submit  briefs  on  that  point, 
and,  as  involved  in  the  inquiry,  upon  the  question  whether 
the  defendant's  said  claim  was  a  counter-claim.  The 
referee,  after  such  arguments,  held,  as  above  intimated, 
that  a  reply  of  the  statute  was  necessary  in  order  to  the 
plaintiff's  Availing  himself  of  it,  and  although  the  defend- 
ant's claim  had  not  accrued  within  six  years  before  the 
commencement  of  the  action^  allowed  it  to  him,  in  the 
judgment  given. 

I  think  the  allegation  of  the  plaintiff,  that  he  was  misled 
by  the  action  of  the  referee,  is  answered  by  the  fact  that 
before  the  decision  of  the  question  as  to  the  necessity  of  a 
reply,  to  give  him  the  benefit  of  the.  statute  of  limitations, 
he  was  notified,  that  the  question  was  an  open  one  and 
placed  with  respect  to  it  in  the  same  condition  which  he 
occupied  before  the  evidence  was  closed.  If,  upon  the 
trial,  he  was  in  a  condition  to  move  for  leave  to  put  in  a 
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reply,  he  was  still  so,  upon  being  informed  by  the  referee 
that  the  question  as  to  the  necessity  of  a  reply  was  still 
open.  Then,  instead  of  conceding  the  necessity  of  a  reply, 
and  taking  steps  to  obtain  leave  to  plead  the  statute,  he 
denied  such  necessity,  and  argued  in  support  of  his  posi- 
tion before  the  referee.  He  dpes  not  stand  in  a  position 
to  allege  that  the  action  of  the  referee  misled  him,  so  that 
he  was  thereby  prevented  from  applying  for  leave  to  reply, 
but  rather  in  the  position  of  resting  upon  the  sufficiency 
of  his  pleadings,  and  deliberately  submitting  his  case,  with 
that  distinct  question,  to  the  decision  of  the  referee. 

It  seems  to  me  that  it  would  be  a  stretch  of  the  power 
of  amendment  to  allow  the  one  now  asked  for.  It  does 
not  come  within  the  terms  of  either  section  173  or  section 
174  of  the  Code.  It  is  not  a  case  where  the  plaintiff  has 
been  surprised  or  misled  after  exercise  of  ordinary  care 
and  skill,  nor  do  I  think  the  amendment  asked  for  is 
clearly  required  in  order  to  promote  the  ends  of  justice. 
(8  Sow.  303.  6  BoHP.  674.)  Each  party  claimed  of  the 
other,' before  the  referee,  his  share  of  the  money  in  ques- 
tion ;  each  alleging  that  the  other  had  received  the  whole 
of  it.  This  question  was  litigated  by  them,  before  the 
referee,  ad  libitumy  and  he  found  that  the  plaintiff  had  re- 
ceived the  whole,  and  had  not  paid  the  defendant  his  share. 
To  allow  the  plaintiff  now  to  con^e  in,  not  as  a  right,  but  as 
a  favor,  and  plead  the  statute  of  limitations  against  the 
allowance  to  the  defendant  of  what  the  referee  finds  justly 
due  to  him,  does  not  seem  to  me  to  be  "in  furtherance 
of  justice."  It  is  to  be  remembered  that  the  lapse  of 
six  years  between  the  accruing  of  the  cause  of  action,  and 
the  commencement  of  the  action,  is  not  a  bar  to  the  action, 
unless  the  party  against  whom  the  cause  of  action  exists 
chooses  to  make  it  so.  In  suffering  the  action  to  go  on 
without  replying  the  statute,  he  is,  on  this  motion,  to  be 
deemed  as  having'  elected  to  stand  upon  the  other  defenses 
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.which  he  made  to  the  demand,  on  the  trial,  and  shoald 
not  now  be  allowed  to  abjure  such  election. 

The  only  proper  mode  of  attacking  the  judgment  is  by 
the  i^peal  which  he  has  taken. 

The  motion  should  be  denied,  with  $10  costs. 

[Tioga  Bpxoial  Tshx,  Febnuuy  16, 1869.    Parker,  Justice.] 
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Cranston  v$.  Plumb  and  others. 

A  husband,  on  his  separation  from  his  wife,  created  a  tmst  and  supplied  a  fond 
(of  |60,000)  to  be  exclusively  resenred  for  her  maintenance.  By  a  deed  of 
•eparation,  ezeoated  by  the  hnriwnd  and  his  wifo,  as  well  as  by  the  trustees, 
it  was  stipulated  that  the  fond  should  be  iuTested  in  a  oertain  manner,  and 
the  proceeds  applied  to  the  maintenance  of  the  wife.  A  portion  thereof 
($20,000)  was  to  be  kept  invested  on  bond  and  mort^^e  during  her  life. 
The  wife  was  em^wered  to  dispose,  by  will,  of  the  whole  or  any  part  of  the 
ftmd  which  might  remain  unexpended,  at  her  death,  following  a  covenant 
that  the  husband  would  permit  his  wife  to  live  separate  and  apart  from  him, 
and  that  he  would  not  exercise  or  claim  inarital  cpntrol  over  her,  or  inter- 
fere with  her  in  any  manner,  there  was  a  stipulation  in  the  deed  that  nothing 
therein  contained  should  preclude  the  husband  fh)m  taking  all  lawful  means, 
should  the  ooeasioa  arise,  to  compel  the  performance  of  the  trusts  and  agree- 
ment embraced  therein. 

Eeld  that  the  husband  had  a  sufficient  legal  and  equitable  interest  in  the  trust 
ihnd  to  authorize  him  to  intervene  for  its  protection,  by  an  action  against 
the  wife  and  trustees,  tf  there  was  reason  to  fear  that  the  fund  would  be 
diverted  from  the  purpose  for  which  It  was  provided.  6othbblav]>,  J. 
dissented. 

Bdi,  alM,  that  if  the  trust  was  faithfully  executed,  the  $20,000  required  to  be 
kept  invested  on  bond  and  mortgage  during  the  life  of  the  wife,  would  be 
unexpended  at  the  time  of  her  decease ;  and  as  it  was  possible  that  the  wife 
night  make  no  disposition  of  the  trust  frmd,  or  any  portion  of  it,  by  will, 
and  the  estate  of  the  trustees  would,  in  that  event,  cease,  and  whatever 
should  remain  unexpended  would  revert  to  the  husband,  as  the  donor; 
these  drcumstanoes  gave  him  a  pecuniary  interest  in  the  frind,  which  Justi- 
Hed  him  in  iipplying  to  the  court  for  the  protection  and  preservation  of  the 
frmd,  during  the  life  of  the  wife. 
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APPEAL  by  the  defendants  from  an  order  made  at  a 
special  term,  directing  the  appoinfenent  of  a  receiver 
of  truBt  property ;  for  an  injunction  to  restrain  the  trastees 
from  making  any  use  or  disposition  of  any  part  of  the 
trust  estate  in  their  hands ;  and  for  the  appointment  of  a 
referee  to  examine  the  accounts  of  the  trustees,  and  in- 
spect and  examine  the  securities  in  which  the  trust  fund 
is  invested,  &;c. 

The  plaintiff  alleged,  in  his  complaint,  that  he  and  the 
defendant  Augusta  Y.  Cranston  were  married  at  Boston, 
in  the  State  of  Massachusetts,  on  the  11th  day  of  December, 
1838,  and  ever  since  have  been  and  now  are  husband  and 
wife.  That  differences  having  arisen  between  the  plains- 
tiff  and  his  said  wife,  they  agreed  to  live  separate  and 
apart  from  each  other,  and  on  or  abont  the  28th  day  of 
May,  1863,  the  plaintiff,  in  consideration  of  certain  cove- 
nants entered  into  with  him  by  the  defendants  Plumb  and 
Yale,  made  provision  ibr  the  separate  maintenance  of  his 
wife,  the  said  Augusta  Y.,  in  the  manner  hereinafter 
stated.  That  by  deed,  bearing  date  the  day  and  year  last 
mentioned,  between  the  said  plaintiff,  Hiram  Cranston, 
party  of  the  first  part,  and  the  defendants^  James  M. 
Plumb  and  Henry  C.  Yale,  parties  of  the  second  part,  and 
the  defendant,  Augusta  Y.  Cranston,  party  of  the  t&ird 
part,  after  reciting  the  existence  of  differences  between 
the  said  plaintiff  and  his  wife,  the  said  Augusta^  in  conse- 
quence of  which  tl^ey  were  living  separate  and  apart  from 
each  other;  and  further  reciting  that  the  said  Hiram 
Cranston  ha(J  agreed  with  the  said  parties  of  the  second 
part  to  the  said  deed,  in  consideration  of  the  covenants  on 
their  part  in  the  said  indenture  contained,  to  make  pro- 
vision for  the  separate  maintenance  of  the  said  Augusta 
Y.,  the  said  plaintiff,  in  consideration  of  the  covenants  on 
the  part  of  the  said  parties  of  the  second  part,  in  the  said 
deed  contained,  did,  at  the  time  of  the  execution  thereof, 
pay  to  the  said  Plumb  and  Yale,  parties  of  the  second 
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part^  the  sum  of  950,000  to  be  held  by  them  daring  the 
nfttund  life  of  the'  said  Augusta  Y.,  upon  the  trusts  and 
with  the  powers  in  the  said  deed  contained,  viz :  In  trust 
to  keep  the  same  invecfted  in  the  joint  names  of  the  said 
Plumb  and  Tale,  as  trustees  for  the  said  Augusta  Y.^  in 
such  manner  as  die  should,  by  writing  under  her  hand, 
direct  or  approve ;  providing  that  at  least  $20,000  thereof 
shall,  at  all  times  during  the  life  of  the  said  Augusta  Y., 
be  kept  invested  on  bond  and  mortgage,  on  unincumbered 
real  estate  in  the  State  of  Kew  York,  worth  at  least  fifty 
per  cent  more  than  the  sum  loaned,  or  in  good  Ifew  York 
State  railroad  bonds,  and  in  no  other  species  of  securities 
whatever.  The  residue  of  the  said  sum  of  |50,000  to  be 
invested  in  such  securities  as  the  said  Augusta  Y.  should 
approve  in  the  manner  aforesaid.  And  upon  the  further 
trust,  to  collect  the  income  arising  from  such  investments, 
and  to  pay  over  the  same  to  the  said  Augusta  Y.  upon  her 
separate  receipt,  for  her  separate  use,  during  her  natural 
life.  The  said  Plumb  and  Yale,  parties  of  the  second 
ipart,  were  by  tbd  said  deed  authorized,  upon  the  written 
request  of  the  said  Augusta  Y.,  to  invest  not  exceeding 
$10,000  of  said  trust  fund  (other  than  the  $20,000  for  the 
investment  of  which  the  said  specific  directions  were 
given)  in  the  purchase  of  a  dwelling-house  for  the  said 
Augusta  Y.,  to  be  selected  by  her,  and  in  case  of  such 
purchase,  the  said  parties  of  the  second  part  were  directed 
to  take  and  hold  the  title  thereto,  in  their  joint  names  as 
trustees  for  the  said  Augusta  Y.,  during  her  natural  life, 
and  permit  her  to  occupy  or  let  the  same ;  and  to  sell  and 
convey  the  same,  on  her  written  request ;  and,  in  case  of  a 
sale,  to  restore  the  proceeds  to  the  trust  fund.  The  said 
trustees  were  further  authorized,  in  their  discretion,  at 
any  time  during  the  life  of  the  said  Angusta  Y.,  to  pay 
over  to  her,  for  her  separate  use,  any  part  of  the  said 
principal  sum,  $50,000,  except  the  said  sum  of  $20,000,  for 
die  investment  of  which  particular  provision  was  made  as 
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aforesaid,  for  which  her  receipt  was  to  be  the  sufficient 
discharge  of  the  said  trustees  for  all  sums  so  paid  to  her, 
and  as  to  all  such  sums  so  paid  over  to  her,  the  trusts  by 
the  said  deed  created  were   to  'cease.     That  the  said 
Augusta  T.  was  authorized  to  appoint  or  dispose  of,  by 
her  last  will  and  testament,  the  whole  or  any  part  of  the 
said  trust  fund  remaining  unexpended  at  the  time  of  her 
decease,  and  any  real  estate  or  other  property  into  which 
the  said  fund,  or  any  part  thereof,  might  have  been  con-  , 
verted  in  such  manner  as  she  should  see  fit,  not  in  contra- 
vention of  any  statutes  of  the  State  of  New  York ;  and  the 
said  trustees  were  directed,  on  the  decease  of  the  said 
Augusta  Y.,  to  pay  any  part  of  the  trust  fund  remaining 
unexpended,  and  deliver  over  and  convey  any  property, 
real  or  personal,  belonging  to  the  said  trust,  to  such  person 
or  persons  as  the  said  Augusta  Y.  should,  by  her  last  will 
and  testament,  have  directed  and  appointed.    And  the 
plaintiff,  in  and  by  the  said  deed,  covenanted  with  the 
parties  of  the  second  part,  the  said  Plumb  and  Yale,  that 
he  would  at  all  times  thereafter  permit  the  said  Augusta 
Y.  to  live  separate  and  apart  from  him)  and  that  he  would 
not  exercise  or  claim  marital  control  over  her,  or  interfere 
with  her  in  any  manner  whatever ;  but  it  was  expressly 
stipulated  that  nothing  therein  contained  should  preclude 
the  said  Hiram  Cranston  from  taking  all  lawful  means, 
should  the  occasion  arise,  to  compel  the  performance  of 
the  trusts  and  agreements  in  the  said  deed  contained. 
The  said  Plumb  and  Yale,  in  and  by  the  said  deed,  in 
consideration  of  the  payment  to  them,  by  the  said  Hiram 
Cranston,  of  the  said  sum  of  $50,000,  upon  the  trusts  and 
with  the  powers  above  mentioned,  accepted  the  sdd  trusts, 
and  covenanted  faithfully  to  perform  the  same.    And  for 
the  same  consideration,  the  said  Plumb  and  Yale,  by  the 
said  deed,  further  covenanted,  for  themselves,  their  heirs^ 
executors  and  administrators,  with  the  said  Hiram  Crans- 
ton, that  they,  the  said  Plumb  and  Yale,  would,  at  all 
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times  thereafter,  save  and  keep  the  said  Hiram  Cranston, 
his  heirs,  executors  and  administrators,  harmless  and  in-* 
demnified  from  and  against  all  debts  and  liabilities  con- 
tracted, or  which  might  thereafter  be  contracted,  by  the 
said  Augusta  Y.  Cranston,  either  in  her  own  name  or  in 
the  name  of  the  said  Hiram  Cranston,  for  necessaries  or 
for  any  cause  or  thing  Whatsoever,  and  from  and  against 
all  claims  and  proceedings,  by  or  on  behalf  of  the  said 
Augusta  Y.,  for  her  maintenance  or  support,  or  for  alimony, 
dower,  or  thirds,  and  from  and  against  any  and  all  claims 
and  proceedings  of  every^description,  by,  or  on  behalf  of 
the  said  Augusta  Yale,  against  the  said  Hiram  Cran«ton, 
or  his  legal  representatives,  and  from  and  against  all  loss, 
costs,  charges  and  expenses  to  which  the  said  Hiram  Crans- 
ton, or  his  legal  representatives,  might  be  put  by  reason 
of  any  such  debt  or  debts,  liabilities,  claims  or  proceedings. 
And  the  said  Plumb  and  Yale,  by  the  said  deed,  further 
covenanted  with  the  said  Hiram  Cranston  for  the  same 
consideration,  that  the  said  Augusta  Y.  would,  whenever 
requested  by  the  said  Hiram  Cranston,  his  agent  or  attor- 
ney, and  without  any  further  compensation,  release,  under 
her  hand  and  seal,  to  any  person  or  persons,  to  whom  the 
said  Hiram  Cranston  might  convey  any  real  estate  then 
owned,  or  which  might  thereafter  be  acquired  by  him,  the 
inchoate  right  of  dower  of  the  said  Augusta  Y.  in  such 
real  estate,  and  upon  the  like  request  would  join  in  and 
execute  any  and  every  conveyance  of  real  estate  which 
should  be  thereafter  made  by  the  said  Hiram  Cranston ; 
and  that  upon  the  decease  of  the  said  Hiram  Cranston 
the  said  Augusta  Yale  would,  if  she  survived  him,  release 
unto  his  heirs  at  law,  or  devisee  or  devisees,  all  her  right 
of  dower  in  any  real  estate  of  the  said  Hiram  Cranston 
which  might  descend  or  be  devised  to  such  heirs  at  law, 
devisee  or  devisees  respectively. 

That  the  sidd  Augusta  Y.,  in  and  by  the  said  deed,  and 
in  consideration  of  the  provisions  therein  made  for  her 
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benefit,  covenanted,  promised  and  agreed  to,  and  with  the 
said  parties  of  the  second  part  named  in  the  said  deed,  the 
said  Plumb  and  Yale,  that  she  would  execute  all  such 
releases  of  dower  as  the  said  Hiram  Cranston,  his  assigns, 
heirs  or  devisees  might  require,  and  would  join  in  and  exe- 
cute any  and  every  conveyance  of  his  real  estate  which  the 
said  Hiram  Cranston  might  make  and  desire  her  to  join 
in ;  and  she  thereby  empowered  the  said  parties  of  the 
second  part  in  the  said  deed  named,  or  the  survivor  of 
them,  as  her  attorneys,  to  execute  all  such  releases  of  her 
dower ;  and  she  thereby  released,  assigned  and  conveyed 
all  her  said  right  of  dower  in  the  real  estate  of  th€  said 
Hiram  Cranston,  then  owned  or  thereafter  to  be  acquired 
by  him,  unto  the  said  parties  of  the  second  part  in  the 
said  deed  named,  or  the  survivor  of  them,  to  have  and  to 
hold  to  the  use  of  any  purchaser  from,  or  heir,  or  devisee 
of  the  said  Hiram  Cranston,  to  whom  such  real  estate 
might  be  conveyed  or  devised  by  him,  or  to  whom  it  might 
descend  from  him ;  and  that  she  would  not,  at  any  time 
thereafter,  make  any  claim  against  the  said  Hiram  Crans- 
ton or  his  legal  representatives,  for  maintenance,  support 
or  alimony,  or  any  claim  of  any  description  whatever,  or 
incur  any  debt  for  which  the  said  Hiram  Cranston  might 
become  liable,  or  in  any  manner  subject  him  to  any 
responsibility,  liability  or  expense  on  her  account. 

That  the  said  deed  was  duly  executed  by  all  of  the  said 
parties  thereto,  interchangeably,  under  their  respective 
hands  and  seals,  and  was  by  each  of  them  duly  acknowl- 
edged before  a  notary  public  in  and  for  the  city  and 
county  of  New  York,  at  the  said  city,  on  the  28th  day  of 
May,  1863.  The  complaint  further  showed,  that  the 
plaintiff  paid  the  said  sum  of  (50,000  to  the  said  trustees, 
who  received  the  same  under  and  pursuant  to  the  pro* 
visions  of  the  said  trust  deed,  and  took  upon  themselves 
the  execution  of  the  said  trust.  That  the  said  defendants 
Plumb  and  Yale  have  invested  the  sum  of  $20,000  in  and 
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by  the  said  trust  deed  directed  to  be  invested  on  bond 
and  mortgage,  secnred  upon  unincumbered  real  estate  in 
the  State  of  New  York,  worth  fifty  per  cent  above  the  sum 
loaned,  or  in  first  class  bonds  of  railroads  in  the  State  of 
New  York,  as  the  said  plaintiff  was  informed  and  believed, 
in  an  illegal  and  improper  manner,  and,  to  a  large  extent, 
on  mortgage  security  of  insufficient  value.  That,  as  the 
plaintiff  was  informed  and  believed,  the  sum  of  about 
110,000,  part  of  the  said  sum  of  $20,000,  had  been  loaned 
by  the  said  trustees  to  Mrs.  Plumb,  the  wife  of  the  de- 
fendant James  M.  Plumb,  secured  by  her  mortgage  upon 
a  dwelling-house  and  small  tract  of  land  situate  at  Rock- 
away,  in  the  county  of  Queens  and  State  of  New  York. 
That  the  premises  upon  which  the  said  loan  to  Mrs.  Plumb 
is  secured  was  an  insufficient  security  for  the  said  sum,  and 
upon  a  forced  sale  under  foreclosure  it  was  doubtful 
whether  it  would  produce  the  amount  so  loaned,  as  the 
plaintiff'  was  info.rmed  and  believed.  The  complaint  fiir- 
ther  showed,  on  information  and  belief,  that  the  sum  of 
$10,000,  also  a  part  of  the  sum  of  $20,000,  had  been 
loaned  to  the  defendant  Henry  C.  Yale,  secured  by  his 
mortgage  to  the  said  trustees,  upon  a  house  and  lot  of 
land  situate  in  39th  street,  in  the  city  of  New  York. 
That  the  said  loans  were  made  in  violation  of  the  duty 
of  said  trustees,  and  were  illegal  and  insufficient  securities. 
That  a  sum  exceeding  $5000  had  been  drawn  from  the 
said  trust,  and  was  wholly  lost  thereto.  That  the  plain- 
tiff was  not  informed,  and  could  not  state  in  what  manner, 
or  upon  what  security,  the  remaining  portion  of  th^  said 
trust  fund  had  been  or  is  now  invested.  That  the  said 
James  M.  Plumb  was  insolvent,  and  the  plaintiff  was  in- 
formecl  and  believed  that  the  defendant  Henry  C.  Yale 
bad  sustained  heavy  losses  since  the  creation  of  the  said 
trust  That  the  said  trustees  are  not  now  good  and  suffi-^ 
cient  in  pecuniary,  ability,  for  the  performance  of  their 
covenant  with  the  plaintiff  contained  in  the  said  trust  deed. 
Vol.  UY.  5 
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That  the  said  plaintiff  had,  by  his  agent,  called  upon  the 
said  trustees  for  an  account,  in  writing,  of  the  said  trust 
fund,  and  of  the  income  thereof,  and  how  the  same  had 
been  applied  and  invested,  but  the  said  trustees  had 
neglected  to  furnish  any  such  statement  or  account,  and 
had  denied  the  right  of  the  plaintiff  to  demand  such  state- 
ment and  account. 

The  plaintiff  demanded  judgment  that  the  said  trustees 
be  adjudged  to  account  as  to  the  manner  of  the  invest- 
ment of  the  said  trust  fund,  and  the  payment  of  the  income 
thereof,  and  how  and  when,  and  under  what  circumstance 
any  portion  of  the  principal  of  the  said  trust  fund  had 
been  withdrawn,  lost  or  used,  and  to  what  purpose  applied. 
That  the  trustees  might  be  removed  from  their  said  trust, 
and  that  a  successor,  or  successors,  might  be  decreed  or 
appointed  by  the  court,  and  that  a  receiver  might  be  ap- 
pointed in  the  mean  time  for  the  purpose  of  securing  the 
said  fund  and  its  proper  administration,  during  the  pen- 
dency of  this  action ;  and  for  general  relief. 

The  defendants  answered  separately.  The  defendant 
Augusta  Y.  Cranston  alleged  in  her  answer  that  she  and 
the  plaintiff  were  married  on  the  tenth  day  of  December, 
A.  D.  1838,  and  ever  since  have  been  and  are  now  husband 
and  wife.  That  she  has  always  been  a  faithful  wife,  &;c. ; 
that  the  differences  referred  to  in  the  complaint  were  not 
of  her  creating ;  nor  has  she  contributed  to  their  existence ; 
she  has  never  failed  to  try  and  remove  them ;  the  arrange- 
ment expressed  in  the  deed  of  28th  May,  1863,  was  acqui- 
esced in  and  assented  to  by  her  in  deference  to  the  wishes 
of  her  husband,  and  with  implicit  confidence  in  the  fulfill 
ment  of  the  agreement  on  his  part  therein  contained,  that 
he  will  not  interfere  with  her  in  any  manner  whatever, 
and  therefore  she  says  that  he  ought  not  to  have  or  main- 
tain this  action  against  her,  and  also  because  the  trusts, 
breaches  of  which  are  alleged,  are  trusts  for  her,  in  the 
execution  of  which  he  has  no  interest,  and  that  all  said 
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trusts  have  been  faithfully  performed,  and  the  investments 
referred  to  in  the  complaint  mlBide  with  her  approval. 
And  because  having  no  child  now  living,  and  no  counsel 
from  her  husband,  it  is  a  source  of  comfort  and  satisfaction 
to  her  that  her  trustees  should  be  of  her  family,  as  they 
are,  and  of  her  choice.  The  defendant  denied  that  the 
investment  of  (20,000,  referred  to  in  the  complaint,  had 
been  made  in  an  illegal  or  improper  manner,  or  to  any 
extent  on  mortgage  security  of  insufficient  value.  Bhe 
denied  that  the  premises  mortgaged  by  Mrs,  Plumb  were 
an  insufficient  security  for  the  loan  to  her ;  but  that  she  was 
informed  and  believed  they  were  worth  more  than  double 
the  amount  of  the  loan,  but  she  had  no  knowledge  or  in- 
formation sufficient  to  form  a  belief  what  amount  they 
would  produce  upon  a  forced  sale  under  foreclosure.  She 
avers  on  information  and  belief,  that  the  house  and  lot  on 
39th  street  are  worth  more  than  double  the  amount  of  the 
loan  thereon.  That  she  is  advised  by  her  counsel  and 
believes  that  neither  of  said  loans  are  illegal,  or  made  in 
violation  of  the  duty  of  the  trustees,  under  the  circum- 
stances. Upon  information  and  belief,  she  denies  that 
any  thing  has  been  lost  to  the  fund,  and  avers  that  all  of 
the  principal  which  has  been  drawn  and  all  of  the  income 
has  been  faithfully  applied  to  her  use.  She  is  informed 
and  believes  that  said  Henry  C.  Yale  is  worth  more  than 
$50,000,  over  and  above  all  his  debts  and  liabilities ;  that 
she  has  no  knowledge  or  information  sufficient  to  form  a 
belief  what  losses  he  has  incurred,  if  any,  or  to  what  ex- 
tent, or  what  pecuniary  ability  is  requisite  Yor  the  perform- 
ance of  the  covenants  on  the  part  of  her  trustees  in  her 
behalf  with  her  husband,  except  in  this,  that  if  for  them 
to  be  liable  to  him  in  any  sum  on  account  thereof,  she 
must  fail  in  any  of  her  promises  or  agreements  in  said 
deed  contained,  she  says  she  has  kept  them  all  anof  will 
ever  do  so.  That  she  has  no  knowledge  or  information, 
sufficient  to  form  a  belief  as  to  any  other  matter  in  the 
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complaint  contained.  She  also  insists  that  the  plaintiff 
cannot  have  a  suit  against  her  depending  on  the  said 
agreement,  and  prays  to  be  hence  dismissed. 

The  defendant  Yale,  by  his  answer,  denied  that  the  sum 
of  820,000,  specified  in  the  complaint,  or  any  part  of  the 
trust  fund,  has  been  invested  in  an  illegal  or  improper 
manner,  or  to  any  extent  on  mortgage  or  other  security 
of  insufficient  value.  He  denies  that  the  premises  on 
which  the  loan  to  Mrs.  Plumb  is  secured  are  an  insufficient 
security  therefor.  He  avers  that  they  are  worth  double 
the  amount  of  the  loan,  and  he  is  informed  and  believes 
they  would  bring  more  than  the  amount  of  the  loan  upon 
a  forced  sale  under  foreclosure.  And  he  says  that  par- 
ticular investment  was  made  by  his  co-trustee,  James  M* 
Plumb,  whom  the  defendant  had  sufiered  to  manage  that 
portion  of  the  fund,  under  the  belief  which  he  entertained, 
and  had  every  reason  to  entertain,  that  said  Plumb  was  a 
freeholder  in  the  State  and  worth  more  than  $200,000,  over 
and  above  all  his  debts  and  liabilities ;  and  the  defendant 
alleges  that  the  said  investment  is  perfectly  safe  and  good. 
And  that  the  house  and  lot  on  39th  street,  referred  to  in 
the  complaint,  are  worth  more  than  $30,000,  and  that 
the  amount  secured  thereon  does  not  exceed  $9000,  and 
the  investment  was  made  by  the  direction  and  with  the 
approval  of  the  said  Augusta  Y.  Cranston,  who  lived  ou 
the  said  premises.  The  defendant  denies  that  $5000, 
or  any  other  sum,  has  been  lost  to  the  fund.  In  addi- 
tion to  the  above  securities,  the  defendant  held,  at  the 
commencement' of  this  action,  and  now  holds.  United 
States  bonds  of  the  par  value  of  twenty-three  thousand  five 
hundred  dollars,  ($23,500,)  and  of  the  market  value  of 
$24,685,  and  cash,  one  thousand  and  ninety-six  dollars  and 
seventy-four  cents,  (1096.74,)  uninvested,  and  that  the 
rendiie  of  the  principal  has  been  paid  over  to  her,  to  her 
separate  use,  and  all  the  income  has  been  so  paid  to  her. 
The  defendant  alleges  that  he  is  a  freeholder  in  this  State^ 
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and  worth  more  than  $50,000,  over  and  ahove  all  his  debts 
and  liabilities,  and  is  sufficient  in  pecuniary  ability  to 
answer  for  the  trust  fund  and  the  performance  of  the  cove- 
nants contained  in  said  deed.  He  denies  that  the  trustees 
were  ever  called  upon  for  an  account  in  writing,  as  alleged, 
or  that  they  ever  neglected  to  furnish  a  statement,  as 
alleged ;  that  on  the  contrary,  although  they  do  not  admit 
the  right  of  the  plaintiff  to  demand  such  a  statement  or 
account,  they  have  always  been  willing,  and  before  the 
commencement  of  this  action  signified  to  the  plaintiff  their 
willingness,  to  furnish  to  him  sufficient  information  as  to 
the  investment  of  the  principal,  also  as  to  the  application 
of  the  income,  and  they  have  ever  since  been  willing  to 
furnish  such  information.  The  defendant  denies  all  the 
other  matters  in  the  complaint  contained. 

Upon  the  pleadings  and  affidavits  annexed,  an  order 
was  made  at  special  term,  on  the  22d  of  May,  1868,  forthd 
defendants  to  show  cause,  at  special  term,  on  the  27ih  day 
of  May,  1868,  why  a  receiver  of  the  trust  fund  mentioned 
in  the  complaint  should  not  be  appointed,  and  also  why  a 
referee  should  not  be  appointed  to  examine  the  accounts 
of  the  trustees  under  the  trust  deed  mentioned  in  the  com- 
plaint, and  to  inspect  and  examine  the  securities  in  which 
the  trust  fund,  or  any  part  thereof,  had  been  invested,  and 
to  examine  the  said  trustees,  on  oath,  touching  the  invest- 
ment and  income  of  the  said  trust  fund,  and  the  applica- 
tion of  the  trust  fund,  and  the  income  thereof,  so  far  as  it 
had  been  drawn  from  their  hands,  and  the  use  and  dispo* 
sition  thereof,  and  how  and  in  what  manner  the  income, 
or  any  part  of  the  principal  of  said  fund,  had  been  drawn 
from  the  possession  of  the  said  trustees ;  and  why  such 
further  or  other  order  or  relief  should  not  be  granted,  as 
to  the  said  court  might  seem  proper. 

On  the  17th  day  of  July,  1868,  an  order  was  made  by 
Justice  Ingraham,  at  special  term,  directing  that  the  de- 
fendants James  M.  Plumb  and  Henry  C.  Yale,  trustees, 
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&c.,  deposit  all  the  money,  government  stocks^  bonds  and 
mortgages,  and  all  securities  and  property  in  tbeir  hands 
belonging  to  the  trust  fund  mentioned  in  the  complaint, 
with  the  Union  Trust  Company  of  the  city  of  New  York, 
after  taking  off  the  coupons  on  the  United  States  bonds 
due  Ist  October,  1868,  and  that  the  income  of  the  said 
trust  fund  should  be  paid  by  the  said  company  to  the  said 
trustees,  Plumb  and  Yale,  as  the  same  should  be  received, 
to  be  by  the  said  trustees  paid  over  to  the  said  Augusta 
Y.  Cranston,  according  to  the  terms  and  provisions  of  the 
said  trust  deed.    It  was  ftirther  ordered  that  iN'athaniel 
Jarvis  Jr.,  Esq.,  of  the  city  of  New  York,  be  and  he  there- 
by was  appointed  a  referee,  with  authority  to  examine  the 
accounts  of  the  said  trustees  under  the  trust  deed  men- 
tioned in  the  complaint,  and  to  inspect  and  examine  the 
securities  in  which  the  trust  fund,  or  any  part  thereof,  had 
been  invested,  and  to  examine  the  said  trustees,  the  de« 
fendants  Plumb  and  Yale,  on  oath,,  touching  the  invest^ 
ment  and  income  of  the  said  trust  fund,  and  the  applica- 
tion of  the  trust  fund,  so  far  as  it  had  been  drawn  from 
their  hands,  and  the  use  and  disposition  thereof,  and  how 
and  in  what  manner  the  income,  or  any  part  of  the  prin- 
cipal of  said  fund,  had  been  drawn  from  the  possession  of 
the  said  trustees.    And  it  was  further  ordered,  that  the 
said  defendants  Plumb  and  Yale  do  attend  before  the 
said  referee  and  submit  to  the  examination,  under  oath, 
thereinbefore  directed,  and  that  the  s&id  referee  take  the 
evidence  of  such  witnesses  as  might  be  produced  before 
him  by  the  said  parties,  respecting  the  said  accounts,  the 
investment  of  the  principal,  and  application  of  the  prin- 
cipal and  income  of  the  said  trust  fund  which  had  been 
drawn  from  their  hands,  and  how,  and  in  what  manner, 
and  on  what  authority,  the  said  trustees  had  used  or  dis- 
posed of  the  money  which  had  been  drawn  from  the 
principal  of  the  said  trust  fund,  by  the  said  Augusta  Y. 
Cranston,  and  that  the  said  referee  report  the  evidence 
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and  the  acconnts  of  the  said  defendants  Plumb  and  Yale, 
as  tmstees,  to  be  taken  and  stated  before  him  under  this 
order,  with  his  opinion  as  to  the  application,  use  and  dis* 
position  of  the  trust  fund,  or  any  part  thereof,  and  the  usee 
and  purposes  for  which  the  principal  or  any  part  thereof, 
as  well  as  the  income,  had  been  drawn  from  or  paid  out 
by  the  said  trustees  and  defendants  Plumb  and  Yale. 
And  it  was  farther  ordered  that  a  previous  order  enjoining 
and  restraining  the  defendants  Plumb  and  Yale  from 
making  any  use  or  disposition  of  any  part  of  the  trust 
estate  in  their  hands,  bearing  date  on  t^e  27th  day  of  May, 
1868;  (except  that  the  said  order  was  thereby  modified  so 
as  to  permit  the  said  trustees  to  pay  over  the  income  of 
the  trust  fund  in  their  hands  to  the  defendant  Mrs. 
Augusta  Y.  Cranston,)  be,  and  the  same  thereby  was  con* 
tinned  in  full  force,  without  prejudice  to  the  delivery  of 
the  said  fund,  or  the  securities  in  the  hands  of  the  said 
trustees  to.  the  Union  Trust  Company,  as  thereinbefore 
directed.  And  it  was  further  ordered  that  the  plaintiff's 
costs  of  the  said  motion,  fixed  at  910,  abide  the  event  of 
the  suit  And  it  was  further  ordered  that  any  further 
provision  as  to  the  funds  and  securities  to  be  deposited  in 
the  Trust  Company,  be  reserved  until  the  next  special 
term,  on  the  submission  of  the  referee's  report  on  the 
account  of  the  trustees. 
From  this  order  the  defendants  appealed. 

John  J.  Tatmsend,  for  the  appellants.  The  marriage 
relation  began  10th  December,  1838.  It  still  subsists. 
On  28th  May,  1863,  it  was  modified  by  the  separation 
deed,  which  operates  simply  by  virtue  of  the  personal 
covenants  of  Messrs.  Plumb  and  Yale,  trustees  for  Mrs. 
Cranston. 

L  The  plaintiff  failed  to  make  out  a  case  for  the  inter- 
ference of  the  court.  1.  The  letters  demanded  a  change 
of  the  trustees ;  also  an  account  under  oath.    The  reply 
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of  the  trustees  was  respectful  and  proper.  2.  The  trustees 
violate  no  duty.  Their  duty  is  specific  to  invest  as  Mrs. 
Cranston  shall  approve.  All  the  investments  are  safe, 
and  are  approved  by  her.  The  plaintiff  is  not  a  cestui  que 
trust  3.  Messrs.  Yale  and  Plumb  are  specifically  author- 
ized to  pay  over  to  Mrs.  Cranston  930,000  of  the  principal. 
4.  Although  Mr.  Plumb  is  insolvent,  Mr.  Yale  is  worth 
more  than  $150,000. 

II.  Some  regard  should  be  had  to  the  wishes  and  the 
feelings  of  Mrs.  Cranston. 

HL  The  peculiar  nature  of  a  separation  deed  deserves 
consideration.  It  does  not  relieve  the  wife  from  any  of 
the  ordinary  disabilities  of  coverture.  If  entered  into  by 
husband  and  wife  alone^  it  is  utterly  void.  It  will  be 
enforced  only  so  far  as  maintenance  is  covenanted  for  by 
the  husband,  and  the  trustees  covenant  to  exonerate  him 
from  any  debt  contracted  by  her.  {Story's  Eq.  §  1^8.) 
Says  Lord  Brougham  in  Warrender  v.  Warren^y  (2  Clark 
it  Fin.  527 :)  '^  Then  what  is  the  legal  value  or  force  of 
this  kind  of  agreement  in  our  law — ^absolutely  none  what- 
ever— in  any  court  whatever,  for  any  purpose  whatever, 
save  an4  except  one  only — the  obligation  contracted  by 
the  husband  with  trustees  to  pay  certain  sums  to  the  wife, 
the  cestMi  que  trust  la  no  other  point  of  view  is  any  effect 
given  by  our  jurisprudence,  either  at  law  or  in  equity,  to 
such  a  contract ;  no  damages  for  its  breach ;  no  specific 
performance;  no  court,  civil  or  consistorial,  can  take 
notice  of  its  existence.'*  {See  also  Legard  v.  Johnson^  3  Fe- 
9eyjun.,  352,  359,  361;  Beach  v.  Beachy  2  HiUy  264;  Mer- 
cein  V.  The  People^  25  Wend:  77.)  The  consequences  are : 
1,  As  the  lady  is  incapable  of  making  a  contract  with  her 
husband,  he  has  no  cause  of  aotion  against  her  founded  on 
it  But  she  is  an  indispensable  party  to  this  action,  because 
directly  interested.  2.  If  the  agreement  is  void  as  to  her, 
.and  void  but  for  the  intervention  of  her  trustees  and  their 
covenants,  to  remove  them  would  sweep  away  the  struo- 
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tare.  In  Wdlrond  v.  Walrond  (1  JoAn.  [J?n^.]  23)  it  was 
said :  ^'  I  cannot  appoint  a  new  trustee  in  the  only  mode 
in  which  a  trustee  could  be  effectually  appointed,  viz.,  by 
ordering  the  husband  to  enter  into  new  covenants  with  a 
new  trustee.*'  JSov  could  a  new  trustee  be  found.  3.  Such 
deeds  must  stand  as  contrived,  until  put  an  end  to  by  recon- 
ciliation. 4.  As  the  lady  cannot  contract,  and  the  deed 
is  void  but  for  the  covenants  of  the  trustees,  it  follows 
that  the  plaintiff  has  no  interest  in  the  fund  as  securily 
for  the  fulfillment  of  the  covenants.  Whether  the  fund 
be  spent  or  not,  if  she  violate  her  covenants  with  her 
trustees,  the  plaintiff's  sole  remedy  is  a  personal  action 
against  them.  Her  trustees  alone  have  a  right  to  regard 
the  fund  as  a  security  for  her  performance  of  her  cove- 
nants. The  plaintiff  cannot  be  even  subrogated  to  the 
rights  of  the  trustees,  for  she  has  performed  her  covenantSy 
and  will  continue  to  perform  them. 

IV.  There  is  no  case  of  danger  to  the  plaintiff,  for  the 
wife  has  performed  her  covenants. 

y.  The  plaintiff,  having  no  pecuniary  interest,  cannot 
institute  any  suit.  That  he  is  not  prompted  by  solicitude 
for  her  welfare,  the  strange  proceedings  in  Indiana  clearly 
show. 

VL  The  order  is  injurious  to  Mrs.  Cranston,  because 
the  fund  is  taken  from  the  possession  of  her  trustees,  who 
act  gratuitously,  and  her  right  to  control  the  investment 
and  use  the  fund  is  interfered  with. 

Wm.  H.  Leonard^  for  the  respondent  I.  The  plaintiff 
is  entitled  to  intervene  for  the  protection  of  the  fund,  and 
for  an  accounting.  1.  The  right  is  reserved  by  the  terms 
of  the  trust  deed^  when  an  occasion  arises.  2.  The  cove- 
nants of  the  defendants  Plumb  and  Tale  confer  upon  the 
plaintiff  the  right  to  be  deemed  a  cestui  que  tmsty  although 
he  is  without  any  right  to  receive  any  principal  or  income 
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from  the  fund,  and  has  no  reversionaiy  iDterest.  3.  His 
interest  arises  from  the  liability  still  resting  upon  him  to 
provide  for  the  support  of  his  wife.  The  creation  of  the 
trust  has  not  released  the  plaintiff  from  his  liability. 
(2  Brighfe  Eusband  and  Wife,  p.  19,  §§  26,  30.  Kurie  v. 
Oraiffy  2  New  Rep.  0.  P.  148,  153.  Hindley  v.  WeHmeath, 
6  Bam.  ^  Cress.  200.  Same  case^  13  JBng.  Com.  Law,  141. 
9  Dowl.  &  By.  351.)  4.  The  dower  right  of  Mrs.  Crans- 
ton also  continues.  It  is  not  extinguished  by  the  ample 
provision  in  her  favor  under  the  trust  deed,  and  the  plain- 
tiff has  only  to  look  for  indemnity  against  claims  for  dower, 
alimony  and  support,  to  the  personal'  responsibility  of  the 
trustees,  who  have  covenanted  to  indemnify  him,  and  to 
the  equitable  powers  of  this  court  for  the  preservation  of 
the  trust  funds.  5.  The  court  would  interpose  to  protect 
the  plaintiff  from  liability  for  dower,  alimony  or  the  sup- 
port of  the  wife  out  of  the  trust  fund,  in  case  the  husband 
should  be  subjected  to  loss  in  either  of  these  respects. 
For  these  reasons  the  plaintiff  has  a  direct  interest  in  the 
preservation  of  the  fund  during  the  life  of  Mrs.  Cranston, 
which  entitles  him  to  demand  the  mterposition  of  the 
court  for  that  purpose ;  and  to  that  end  the  plaintiff  can 
demand  an  accounting. 

XL  The  defendants  Plumb  and  Tale  have  been  guilty 
of  misconduct  in  their  character  of  trustees,  and  should 
be  removed.  1.  The  mortgage  of  Mrs.  Plumb  is  an  in- 
sufficient security.  2.  The  trustees  have  suffered  $5000  to 
be  lost  to  the  fund.  3.  Yale,  one  of  the  trustees,  has 
become  a  borrower  from  the  trust  funds.  This  he  cannot 
lawfully  do.  Keither  an  agent  nor  trustee  can  contract  or 
deal  with  himself,  in  respect  to  the  subject  of  his  agency 
or  his  trust  4.  Both  trustees  have  put  their  hands  into 
the  fund,  one  in  favor  of  his  wife,  the  other  for  himself. 
Plumb  cannot  sue  his  wife,  so  the  power  of  enforcing  that 
security  must  devolve  on  Yale  alone,  and  Yale  cannot  sue 
himself,  and  the  trust  must  depend  on  Plumb  for  collect- 
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ing  that  money.  Thus  the  fund  is  deprived  of  the  protec- 
tion of  both  truBtees  in  respect  to  these  loans.  Bach  trustee 
might  neglect  to  act  against  the  other  when  his  dutj 
required,  in  the  apprehension  that  his  co-trustee  might 
retaliate.    5.  They  have  refused  to  account. 

nL  The  order  apr)ealed  from  should  be  affirmed,  with 
costs. 

Glbrkje,  p.  J.  I  am  of  opinion  that  the  plaintiff  has  a 
sufficient  legal  and  equitable  interest  in  the  trust  fund  to 
authorise  him  to  intervene  for  its  protection.  He  created 
the  trust,  and  supplied  the  fund,  on  his  separation  from 
his  wife,  which  he  intended  should  be  exclusively  reserved 
for  her  maintenance.  If  the  trustees  are  in  such  circumr 
stances,  or  are  acting  in  such  a  way,  that  there  is  reason 
to  fear  that  it  will  be  diverted  from  this  purpose,  it  would 
be  strange  if  he  has  not  the  right  to  interpose,  in  order 
that  his  intention  in  creating  the  trust  should  not  be  utterly 
defeated.  In  the  deed  of  separation,  executed  alike  by  the 
plaintiff,  Mrs.  Cranston,  and  the  trustees,  it  is  stipulated 
that  the  fund  shall  be  invested  in  a  certain  manner,  and 
tiie  proceeds  applied  to  the  maintenance  of  Mrs.  Cranston. 
Are  the  trustees  not  responsible  to  the  plaintiff  under  this 
stipulation,  fu^d  has  he  not  a  right  to  compel  them  to  per- 
form it  by  resorting,  in  his  own  name,  to  this  court  for  its 
aid  and  protection  7 

'  Besides,  the  plaintiff  has  a  pecuniary  interest  in  the 
preservation  of  this  fund,  and  in  the  faithful  performance 
of  this  trust  To  be  sure,  according  to  a  provision  of  the 
deed  oi  separation,  Mrs.  Cranston  is  empowered  to  dispose, 
by  her  last  will  and  testament,  of  the  whole  or  any  part 
of  the  fund  which  may  remain  unexpended  at  the  time  of 
her  decease.  The  whole,  or  some  of  it,  might  be  unex« 
pended  at  the  time  of  her  decease.  Certainly,  if  the  trust 
be  faithfully  executed,  twenty  thousand  dollars,  the  amount 
which  the  trustees  stipulate  shall  be  kept  invested  on  bond 
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and  mortgage  on  real  estate,  during  her  lifetime,  will  be 
unexpended  on  that  event.  It  is  possible  that  she  may 
make  no  disposition  of  the  trust  fund,  or  any  portion 
of  it,  by  her  last  will  and  testament  In  that  case,  what- 
ever may  remain  unexpended  would,  undoubtedly,  revert  to 
the  donor.  This  is  even  provided  for  by  statuta  **  When 
the  purpose  for  which  an  express  trust  shall  have  been 
created  shall  have  ceased,  the  estate  of  the  trustees  shall 
also  cease,"  (1  JS.  S.  730,  §  86,  marginaly)  and  of  course 
shall  revert  to  the  donor. 

If  it  is  necessary  to  add  any  thing  to  these  considera- 
tions, I  remark  that  the  deed  of  separation  contains  a  pro* 
vision  which  is  quite  conclusive.  After  the  covenant  that 
Hiram  Cranston  (the  plaintiff)  shall  at  all  times  thereaf- 
ter permit  his  wife  to  live  separate  and  apart  from  him, 
and  that  he  will  not  exercise  or  claim  marital  control 
over  her,  or  interfere  with  her  in  any  manner  whatever, 
it  is  added  that  nothing  therein  contained  shall  preclude 
him  from  taking  all  lawful  means,  should  the  occasion 
arise,  to  compel  the  performance  of  the  trusts  and  agree- 
ment  in  that  instrument  contained. 

The  order  should  be  affirmed,  with  costs. 

Geo.  G.  Barnard,  J.,  concurred. 

Sutherland,  J.,  (dissenting.)  I  shall  concede,  for  the 
purpose  of  this  decision,  the  right  of  the  plaintiff,  by 
action,  to  compel  the  trustees  to  keep  their  covenants  with 
him,  in  the  deed  of  separation,  containing  the  terms  upon 
which  he  purchased  his  freedom  from  his  wife,  and  the 
9tatu8  or  condition  of  qiuisi  bachelorship. 

The. trustees  covenant  with  the  plaintiff  to  perform  all 
the  trusts  in  the  instrument  of  separation.  As  to  $20,000 
of  the  trust  fund,  the  instrument  specifies  the  manner  in 
which  it  is  to  be  invested,  and  kept  invested;  and  the 
court  can,  at  the  instance  of  the  plaintiff,  compel  the  trus<- 
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tees  to  keep  it  inrested  as  Bpecified  in  the  instrument; 
and  if  the  niortgsges  in  which  the  defendants  claim  the 
120,000  are  invested  are  not  such  secarities  as  the  terms 
of  the  tmst  as  to  the  (20,000  call  for,  the  court  can  repu- 
diate them^  and  compel  the  trustees  to  invest  $20,000  as 
required  by  the  terms  of  the  trust.  But  as  to  (30,000,  the 
residue  of  the  trust  fiind,  the  instrument  specifies  that'it 
shall  be  invested  in  the  joint  names  of  the  trustees,  in  such 
manner  as  Mr$,  OranHon  shaU^  from  time  to  time^  hy  writing 
under  her  handy  direct  or  approve  ;  and  the  trustees  are  ex« 
presaly  authorized  and  empowered,  en  their  dtecreticn,  at 
any  time,  and  from  time  to  time,  to  pay  over  to  Mrs.  Crans- 
ton any  part  of  the  $50,000  (the  trust  fund)  except  the 
$20,000,  for  the  investment  of  which  particular  directions 
had  been  given. 

"Sow  I  cannot  see  how  the  order  appealed  from  could 
be  made,  or  how  we  can  affirm  the  order,  without  unjusti- 
fiably interfering  with,  or  taking  away,  this  discretionary 
power  of  the  trustees,  given  to  them  for  the  benefit  of  Mrs* 
Cranston,  to  pay  hor  any  part  of  the  $30,000  at  any  time. 

Even  a  court  of  equity  cannot  make  a  contract  for  par- 
ties, and  certainly  a  court  of  equity  will  not  undertake  to 
alter  or  modify  a  deed  of  separation  between  husband  and 
wife.  I  do  not  say  that  the  court  could  properly  have  so 
fiur  controlled  the  discretion  of  the  trustees  as  to  have 
ordered  them,  if  the  fund  was  in  danger,  to  pay  the  $30,000, 
or  to  transfer  the  securities  in  which  it  was  invested  to 
Mrs,  Granston;  but  certainly  such  an  order  would  have 
been  more  consistent  with  the  terms  of  the  trust  as  to  the 
$30,000,  and  with  the  rights  of  Mrs.  Cranston  under  the 
deed  of  separation,  than  the  order  which  was  made. 

Moreover,  I  am  not  able  to  discover,  from  the  papers, 
on  what  ground,  or  evidence,  the  court  below  determined 
that  the  $30,000,  or  so  much  thereof  as  had  not  been  paid 
to  Mrs.  Cranston,  was  not  invested  according  to  the  terms 
of  the  trust  as  to  it,  and  Ue  $he  had  directed  and  approved; 


7g  OASES  IN  THE  SUPREME  COURT. 

Drake  9.  Goodridge. 

and  if  it  was,  I  cannot  see  what  right  the  plaintiff  had  to 
call  npon  the  court  to  make  any  order  or  take  any  action 
as  to  the  $30,000. 

I  will  add,  that  the  order  not  only  in  effect,  but  in  words, 
restrains  the  trustees  from  making  any  disposition  of  the 
trust  fund,  (except  income,)  though  the  plaintiff,  by  the 
trust  instrument,  expressly  authorized  them  in  their  dis- 
cretion to  pay  to  Mrs.  Cranston,  at  any  fvme,  any  part  of  it, 
except  $20,000  thereof  I  do  not  see  how  the  court  could 
take  away  this  discretionary  power  for  the  benefit  of  Mrs. 
Oranston,  resting  on  the  contract  of  the  parties,  which  is 
assumed  to  be  valid 

I  think  the  order  appealed  from  should  be  reversed, 
with  costs. 

Order  affirmed. 

[Nbw  7ork  Gbnbbal  Tbbm,  Januaiy  4, 1869.    CUrks,  Sutherland  and  Geo, 
O.  Bmrnardf  Jastioes.] 


Drake  vb.  Goodridge. 
Clareb  v».  The  Same. 

The  notice,  accompanying  an  attachment,  to  be  seired  by  the  Bheriff  on  a 
third  person  who  is  in  possession  of  property  claimed,  to  belong  to  the 
debtor,  may  describe  the  property  in  seDeval  terms,  without  speciiyiDg  its 
precise  nature  and  amount. 

This  point,  which  was  so  decided  at  special  term,  in  QremUctf  y.  Mvmfotd, 
(19  Mb.  469,)  was  not  considered  by  the  general  term,  in  that  case,  on  appeal, 
nor  was  the  ruling  of  the  spedal  term  in  respect  to  it  overruled. 

APPEALS  from  orders  made  at  a  special  term  setting 
aside  attachments. 

Clerks,  P.  J.  The  notice,  served  by  the  sheriff  under 
the  attachment  in  the  first  of  these  actions^  on  the  National 
Bank  of  the  Republic,  is  of  the  same  general  description^ 
and  nearly  in  the  same  words,  as  the  notice  seryed  on  the 
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Ifassau  National  Bank,  in  Greenleaf  v.  Mum/ord^  (19  Ahi. 
469,)  in  which  I  held  the  notice  was  eafficient  I  deemed 
it  nnnecessary  and  impracticable,  in  many  cases,  to  specify 
the  precise  nature  and  amount  of  the  property.  I  should 
have  no  hesitation  in  reiterating  this  holding,  in  the 
present  case,  if,  in  ther  review  of  my  judgment  by  the  gen- 
eral term,  in  that  case,  this  was  one  of  the  grounds  of 
reversal.  The  opinion  of  the  general  term,  however, 
expressly  states  that  the  main  question  in  the  case  was  not 
as  to  the  regularity  or  sufficiency  of  the  service  of  the 
attachment;  but  the  main  question  was,  do  the  facts 
found  show  that  there  was  any  debt,  fund  or  thing  which 
was  or  could  be  attached  or  levied  on ;  and  the  opinion 
proceeds  to  maintain  that  there  was  no  debt,  fund  or  thing 
which  could  have  been  attached  or  levied  upon — a  question, 
by  the  way,  if  I  recollect  rightly,  not  raised  before  me 
at  the  special  term. 

I  think,  therefore,  the  precise  question  presented  in  the 
case  now  before  us,  and  which  I  decided  specifically  in 
Greenleaf  v.  Mun^ordy  was  not  considered ;  and  my  ruling 
in  relation  to  it  has  not  been  overruled  by  the  general 
tenxK  It  is  unnecessary  to  repeat  the  reasons  upon  which 
that  ruling  was  founded.  They  are  still  as  conclusive,  to 
my  mind,  as  they  were  when  I  wrote  the  opinion  to  which 
I  have  referred. 

The  orders  should  be  reversed,  with  costs. 

Gbo.  G-.  Babnabd,  J.,  concurred. 

BuTHBKLAin),  J.  I  dissent  I  am  clearly  of  the  opinion 
that  both  orders  should  be  affirmed. 

Orders  reversed. 

{Nxw  ToBK  OsvsBAL  TiBX,  JuxoKef  4, 1S60.    CUrke,  Suihirkmduid  6ho,  Q. 
JoitiQW.] 
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8.  sold  and  sent  to  0.  a  quantity  of  liquors,  under  an  agreement  that  if  0.  sold 
on{  his  hotel  he  might  send  back  the  unsold  liquors  to  8.  0.,  after  haying 
sold  only  a  small  portion  of  the  liquors,  sold  his  hotel,  and  sent  the  balance 
of  the  liquors  to  the  railroad  depot,  to  be  shipped  back  to  8.  While  they 
were  still  at  the  depot,  marked  ind  diretted  to  8.,  they  were  seiaed  by  the 
defendant,  as  sheriff,  upon  an  attachment  against  the  property  of  0.  SM 
that  even  assuming  that  the  title  passed  to  0.  on  the  delivery  of  the  goods 
to  him,  the  delivery  of  the  liquors  at  the  depot,  for  reshipment  to  the  ven- 
dor, in  pursuance  of  the  original  contract,  reinvested  the  latter  witib  the 
tiUe. 

Btl4i  «2a0,  thai  the  assent  of  the  rendor  to  receive  back  the  property  in  case 
the  purchaser  should  sell  his  hotel,  made  the  delivery  of  the  property  to  the 
carrier,  for  the  purpose  of  returning  the  same  to  the  vendor,  valid  and  efibct- 
nal  to  reinvest  8.  with  the  title,  as  upon  a  resale  of  the  liquors. 

A  bill  of  sale,  containing  a  description  of  the  goods  sold,  such  aa  Is  generally 
Aimisbed  by  vendors,  is  not  conclusive  as  to  the  terms  upon  which  the  gooda 
were  sold.  Though  ^rima  fads  evidence  of  a  sale,  it  does  not  preclnde  the 
Tender  from  showing  the  actual  facts  respecting  such  sale. 

ALFRED  STJTTOIlf,  the  plaintiffs'  intestate,  was  a  large 
dealer  in  liquors  at  Scranton,  Pennsylvania.     One 
Ifelson  Oldfield  was  the  proprietor  of  a  hotel  at  Bellona, 
Yates  connty.    In  the   month  of  February,  1865,   one 
Peters,  the  traveling  agent  of  Sutton,  in  this  State,  was 
at  Bellona,  and  Oldfield  wanted  some  liquors,  but  did  not 
know  how  much  he  wanted,  as  he  talked  of  selling  oat, 
and  wanted  a  supply  until  he  did  so ;  it  was  then  agreed 
between  Peters  and  Oldfield  that  Peters  would  send  to 
Oldfield  what  liquors  he  wanted,  (Oldfield  naming  the 
kinds  and  quantities,)  and  Oldfield  was  to  keep  track  of 
what  he  sold,  and  if  he  sold  out  he  was  to  ahip  back  to 
Sutton  at  Scranton  what  was  left,  or  sell  them  and  take  a 
good  note  for  them  and  send  it  to  Sutton,  and  to  pay  for 
what  he  had  used.    Peters  then  returned,  to  Scranton  and 
the  order  was  filled  by  Sutton,  and  the    liquors  were 
aeeordingly  sent — sent  in  pursuance  of  the   agreement 
Peters.    Sutton,  however,  sent  by  mail  a  bill 


MONROE— MARCH,  1869.  gj 


Sutton  r.  Crosby. 


of  the  liqnors,  using  a  commoD  printed  bill-head  in  which 
was  printed  the  words,  "Bought  of  A.  Sutton "-^and  the 
blank- just  above  those  words  was  filled  by  the  words, 
"IJ'elson  Oldfield/*  in  writing.     The  bill  was  not  signed. 
It  set  forth  the  several  items,  as  "  1  barrel  of  rye  whisky, 
i  barrel  of  whisky''  &c.,  stating  the  price  of  each  package 
separately.     The  plaintiffs  claimed  that  at  the  bottom 
thereof  was  written,  in  substance,  that   "above  liquors 
shipped  in  good  order  in  pursuance  of  the  agreement 
made  with  Peters."     There  was  some  conflict  of  evidence 
as  to  whether  the  bill  of  sale  contained  this  clause  or  not. 
Oldfield  did  sell  out  on  April  Ist,  1865,  and  having  sold 
but  a  small  portion  of  the  liquors,  he  caused  the  balance — 
the  liquors  in  question — ^to  be  shipped  back  to  Sutton  in 
pursuance  of  the  agreement  with  Peters.     He  caused  the 
same  to  be  taken  to  the  depot  at  Penn  Tan,  where  they 
were  marked  to  "  A.  Sutton,  Scranton,  Pa.,"  and  left  in 
the  depot  of  the  Erie  Railroad  Company  with  directions  to 
ship  them  to  him,  and  a  receipt  given  by  the  company's 
Aent    On  the  next  day  they  were  seized  by  the  defend- 
ant, who  was  sheriff  of  Yates  county,  upon  an  attachment 
iftsued  against  Nelson  Oldfield,  in  an  action  brought  by 
Martha  A.  Qarlinghouse,  and  they  were  sold.     For  that 
conversion  this  action  was  brought  by  Alfred  Sutton  in 
\i\d  lifetime,  and  upon  his  death,  pending  the  suit,  his 
administrators  were  substituted  as  plaintiffs.     The  action 
was  tried  before  Justice  Wbllks  and  a  jury  at  the  Yates 
circuit,  in  March,  1867. 

The  plaintiff^  on  resting  his  case,  requested  the  court  to 
order  a  verdict  in  his  favor  for  the  value  of  said  liquors 
and  the  interest,  ^7.88,  amounting  in  all  to  $230.50.     To 
-which  request  the  defendant's  counsel  objected,  and  re- 
qneftted  the  court  to  submit  the  question  to  the  jury 
whether  the  agreement  was  contained  in  the  bill  of  sale. 
This  request  of  the  defendant  was  overruled  by  the  court, 
'  and  the  cou,rt  held  that  the  plaintiff  was  entitled  to  recover 
Vol  LTV.  6 
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without  respect  to  the  question  whether  any  thing  of  the 
kind  was  contained  in  the  bill  of  sale,  and  ordered  a  ver- 
dict for  the  plaintiff  for  the  sum  of  |230.50.  To  which 
decision  and  ruling  of  the  court  the  defendant's  counsel 
excepted.  Whereupon  it  was  ordered  that  there  be  a  stay 
of  proceedings  upon  the  said  verdict  for  forty  days,  to 
enable  the  defendant's  counsel  to  make  and  serve  a  pro- 
posed case  or  bill  of  exceptions,  and  the  like  time  be 
granted  to  the  plaintiffs  to  propose  amendments  thereto, 
and  that  the  said  case  be  heard  in  the  first  instance  at  the 
general  term  of  this  court 

« 

Edwin  HiekSj  for  the  appellants.  I.  The  liquors  were 
not  received  by  Oldfield  as  a  bailment,  nor  in  any  event 
was  it  a  good  conditional  contract  The  title  passed  to 
Oldfield  absolutely  and  unconditionally.  (LtAdden  v.  HcuMfiy 
31  Barb.  650.) 

IL  The  contract  was  contained  in  the  bill  of  sale.  It 
was  properly  signed.  The  names  of  the  parties  sufficiently 
appear.  (Merritt  v.  Clason^  12  John,  102.  CloBon  v.  Bailey, 
14  id.  484.     Bonesteel  v.  Flacky  41  Barb.  435.) 

TTT.  The  contract  was  in  writing,  and  parol  evidence  to 
vary  its  terms  was  improperly  received.  The  ruling  of 
the  court,  admitting  parol  evidence  of  th«  contract,  was 
erroneous.  {Baneateel  v.  Flacky  41  Barh.  435~iwar«  fully 
reported,  27  How.  310.) 

IV.  The  possession  of  the  property  by  Oldfield  was 
entirely  inconsistent  with  the  continued  ownersUp  of  the 
vendors,  and  was  fraudulent  as  against  creditors.  (31  Barb. 
650.    41  id.  435.) 

V.  The  delivery  of  the  property  by  the  judgment  cred* 
itor  to  the  carrier  did  not  divest  him  of  title,  nor  convey 
title  to  the  plaintiff.  (3  Silly  141.)  The  case  in  24  N.  Y. 
Jtep,  538  (Sturtevant  v.  Oreer)  is  entirely  unlike  this  ia 
facts  and  in  principle. 
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Smith  ^  HiU^  for  the  respondents.  I.  There  is  really 
bat  one  question  in  this  ease.  That  is,  is  the  bill  of  liquors 
which  was  sent  by  Sutton  to  Oldfield,  by  mail,  a  contract, 
under  the  circumstances  proven  in  this  case  ?  We  insist 
that  it  is  not  1st.  It  was  not  signed.  2d.  It  does  npt 
purport  to  be  a  contract.  3d.  It  was  not  intended  to  be 
one.  If  it  is  one^  it  became  such  by  accident,  and  not  by 
design.  The  circumstances  surrounding  the  transaction 
show  what  was  intended.  The  whole  bargain  was  made 
previously  with  Peters.  It  is  uncontradicted  and  proved 
by  the  testimony  of  Oldiield  himself,  that  the  liquors  were 
sent  to  him  in  pursuance  of  the  agreement  he  made  with 
Peters,  and  that  he  returned  them  to  Sutton  in  pursuance 
of  that  agreement  also.  The  parties  never  for  a  moment 
thought  that  by  the  ^^bill  of  liquors"  they  had  made  a 
new  contract.  The  paper  lacks  all  the  essential  elements 
of  a  contract  There  are  no  stipulations  in  it  whatever. 
The  only  words  of  purchase  or  sale  it  contains  are,  ^'iCfelson 
Oldfield  bought  of  A.  Sutton,"  and  they  are  but  the  ad- 
misftion  of  a  fact,  and  not  an  undertaking.  The  paper 
does  not,  by  its  own  force,  at  the  time  it  is  made,  vend  the 
liquors^  or  assume  to  do  so.  It  admits  that  a  sale  has  been 
had,  but  does  not  effect  one.  We  concede  that  the  liquors 
were  sold  to  Oldfield,  but  we  insist  it  was  a  sale  under 
certain  conditions.  We  therefore  admit  all  that  can  be 
claimed  the  paper  shows,  to  wit,  the  HaoX  of  a  past  sale. 
The  only  case  to  be  found  in  the  books,  which  assumes  to 
hold  that  such  a  paper  constitutes  a  contract,  is  Banegteel  v. 
Flacky  (41  Barb.  435.)  Bat  even  in  that  case  it  is  held 
that  it  can  only  be  construed  as  such  *^when  read  in 
connection  with  the  fact  that  the  property  was  delivered 
tmder  W  It  therefore  cannot  help  the  defendant  here, 
because  in  this  case  it  is  conceded  that  the  liquors  were 
not  delivered  under  the  writing,  but  under  and  in  pursu- 
ance of  the  parol  agreement  with  Peters.  In  AUen  v.  Pinky 
(4  Mee9.  &  WeUh.  140,)  a  paper  which  was  delivered  to 
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the  plaintiff  when  he  paid  the  sum  agreed  upon  for  the 
price  of  a  horse,  viz.,  *'  Bought  of  G.  Pink,  a  horse,  for  the 
sura  of  £7  28.  6d.,  G,  Pink,"  was  held  not  to  be  the  con- 
tract of  the  parties  for  the  sale  of  the  horse.  But  the 
Court  of  Appeals  have  decided  this  very  question.  They 
hold  that  such  a  paper  containing  the  words  "  bought  of** 
is  not  of  itself  such  a  writing  or  contract  as  to  preclude 
proof  by  parol  of  the  actual  contract  between  the  parties. 
{Filkin9  V.  Whyland,  24  N.  Y.  Rep,  338.)  1.  But  the  evi- 
dence of  the  parol  agreement  does  not  contradict  the 
writing.  The  writing,  at  most,  shows  merely  a  sale  of  the 
liquors.  It  is  no  contradiction  of  it,  but  entirely  consist- 
ent with  it,  that  in  a  certain  event  the  liquors  were  to  be 
returned  or  purchased  back.  A  contract  may  rest  partly 
in  writing  and  partly  in  parol.  In  all  such  cases  parol 
evidence  is  admissible  to  supply  the  deficiency  in  the 
writing.  (25  Wend.  417.  3  Hill  171-176.  2  ITtfton,  184.) 
In  this*  case — with  the  exception  of  the  fact  of  the  ad- 
mission that  Oldfield  had  "bought*'  the  liquors — all  the 
facts  of  the  transaction  rested  in  parol.  All  the  stipula- 
tions in  reference  to  the  time  and  manner  of  payment,  and 
of  the  delivery  of  the  goods,  and  the  usual  conditions  in- 
cidental to  every  contract,  were  contained,  not  in  the 
writing,  but  in  the  verbal  agreement.  If  proved  at  all 
they  must  be  proved  by  parol.  2.  The  parol  agreement 
.was  fully  executed.  Admit  that  the  goods  could  have 
been  legally  seized  while  they  remained  in  Oldfield's  pos- 
session, yet  the  very  moment  they  we»e  returned  to  Sutton 
iu  pursuance  of  the  oral  agreement,  the  title  thereto  re- 
verted back  to  Sutton.  A  parol  agreement  fully  executed 
by  the  parties  thereto  can  always  be  proved.  It  is  bind- 
ing upon  both  parties,  and  justifies  all  acts  done  under  it. 
This  case  difters  from  the  one  in  41  Barl.  435,  (relied  upon 
by  the  defendant,)  in  this :  that  there  the  goods  were 
seized  while  in  the  landlord's  possession,  and  here  they 
had  been  surrendered  back  to  Sutton,  and  were  in  his  pos- 
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session  when  they  were  seized.  It  will  not  be  denied  but 
that  when  the  liquors  were  put  in  the  depot  of  the  Erie  Rail- 
way Company,  marked  to  Sutton,  and  with  directions  to  be 
shipped  to  him,  and  were  receipted  by  the  company,  that 
then  Sutton  virtually  had  the  possession  of  the  liquors. 
The  company  was  then  his  agent,  and  its  possession  was 
his  possession.  A  delivery  to  the  common  carrier  was  a 
delivery  to  him.  (3  Hill,  141.  14  Wend.  546.  2  HiU,  137. 
2  Abb.  Pr.  282.  6  Wend,  401.  3  Campb.  524.)  They  then 
were  at  Sutton's  risk.  Suppose  they  had  been  burned 
while  at  the  depot  on  the  night  of  April  7th,  1865,  whose 
loss  would  it  have  been  ?  Clearly  Sutton  would  have  suf- 
fered the  loss,  because  the  title  was  in  him.  Suppose  they 
had  been  lost  on  the  route,  could  Oldfield  have  maintained 
an  action  against  the  company?  Or  if  burned  at  the 
depot,  could  Sutton  have  sued  Oldfield  and  made  him  pay 
for  the  liquors  thus  burned?  Most  certainly  not  3.  But 
the  evidence  of  the  actual  contract  made  by  Sutton's  agent 
was  admissible  for  another  reason.  As  stated  above,  the 
property  was  taken  from  Sutton's  possession.  He  thus 
had,  prima  facie,  the  title.  He  had  the  right  to  show  how 
he  came  by  the  possession,  to  fortify  his  prima  facie  title, 
by  showing  that  he  acquired  it  by  virtue  of  an  agreement 
between  him  and  Oldfield  which  had  been  fully  executed. 
Admit  that  there  had  been  an  absolute  sale  to  Oldfield,  it 
was  nevertheless  competent  to  show  that  Oldfield  had  sold 
back  the  liquors  to  Sutton,  or  that  Sutton  had  taken  them 
back  by  his  consent  This  was  what  the  evidence  proved. 
There  being  no  pretense  of  fraud  about  the  transfer,  Old- 
field  had  the  undoubted  right  to  make  a  new  agreement 
with  Sutton,  and  to  sell  him  back  the  liquors;  and  it 
could  niake  no  difference  whether  the  selling  back  or 
taking  back  of  the  liquors  was  in  pursuance  of  a  new  con- 
tract made  at  the  time,  or  a  previous  one  made  when  they 
were  first  sold.  In  either  case  Sutton  became  again  vested 
with  the  titl6.     The  fact  that  they  were  actually  takea 
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back  before  a  seizure  was  made^  is  the  important  point. 
Besides,  the  evidence  was  admissible  as  part  of  the  re9 
geitcR  of  the  whole  transaction. 

IL  There  was  nothing  for  the  jury.  It  is  conceded  by 
the  defendant  that  if  it  was  stated  at  the  bottom  of  the  bill 
of  liquors  that  "  above  liquors,  shipped  in  good  order,  as 
per  agreement  with  Peters,"  then  there  was  no  defense  to 
this  action.  Whether  or  not  that  was  contained  in  the 
bill,  was  the  only  question  which  the  defendant  asked  to 
be  submitted  to  the  jury.  Peters,  the  agent,  was  at 
Scranton  when  the  liquors  were  shipped,  and  saw  the  bill; 
he  swears  positively  that  the  above  statement  was  at  the 
foot  of  the  bill,  Charles  Lewis,  another  witness,  who  saw 
and  read  the  bill  at  the  time  of  its  receipt,  swears  that  it 
contained  the  above  statemeut,  or  words  in  substance  to 
the  same  effect.  It  is  true  he  says,  upon  his  cross-examin- 
ation, that  he  had  stated  he  did  not  recollect  what  the  bill 
contained;  but  it  seems  upon  his  attention  being  called 
to  the  subject,  and  after  hearing  the  transaction  related 
by  the  other  witnesses,  his  memory  is  refreshed,  and  he 
does  recollect  it,  and  swears  positively  about  it  That  he 
had  forgotten  a  part  that  the  bill  contained  docs  not  in 
any  way  contradict  his  evidence.  Then  they  produce  thfe 
witness  to  whom  Lewis  made  the  admission,  and  he  says 
Lewis  said  to  him  that  "  it  appeared  to  him  there  was 
something,  (at  the  bottom  of  the  bill,)  but  he  could  not 
tell  certain  whether  there  was  or  nof  We  submit  that 
here  was  really  no  contradiction.  It  might  affect  the 
weight  to  be  given  his  evidence,  but  the  fact  was  proved, 
nevertheless.  There  can  be  no  "  conflict"  of  evidence  or 
*'  question  of  fact"  in  a  case  where  there  is  no  contradic- 
tory evidence  about  the  same  facts.  No  one  disputes  these 
witnesses.  There  is  not  a  particle  of  evidence  that  the 
bill  did  not  contain  that  statement  at  the  bottom  of  it. 
No  one  swears  it  was  not  there,  and  two  witnesses  who 
are  unimpeached  and  entirely  worthy  of  credit  swear 
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positively  that  it  was  there.  Besides,  all  the  probabilities 
of  the  case  tend  to  prove  that  it  was  likely  to  be  put  there. 
A  jury  are  not  at  liberty  to  disregard  the  evidence  of  even 
one  unimpeached  witness  whose  testimony  is  uncontra- 
dicted ;  and  a  verdict  against  such  evidence  would  be  set 
aside  by  the  court.  (1  Cowen^  109.  10  How.  Fr.  528.)  A 
new  trial  will  not  be  granted  for  the  refusal  to  submit 
certain  evidence  to  the  jury,  where,  if  the.  jury  had  found 
contrary  thereto,  the  court  would  be  obliged  to  set  aside 
the  verdict  as  against  evidence. 

nX  There  is  another  ground  upon  which  the  decision 
can  be  sustained.  Oldiield,  it  seems,  about  the  time  he 
sold  out  his  tavern  and  returned  the  plaintiff's  liquors, 
had  become  insolvent.  According  to  the  defendant's  own 
showing,  Oldfield  had  himself  so  declared.  Ascertain- 
ing his  insolvency,  he  returned  the  liquor  in  question  to 
Sutton.  Now  even  if  there  had  been  no  previous  agree- 
ment in  reference  to  its  return,  this  act  of  returning  the 
liquor  under  those  circumstances  operated  as  a  rescission 
of  the  contract  of  sale.  The  Court  of  Appeals  have  so 
decided.  {JSturtevant  v.  Orser^  24  If.  Y.  Rep.  638,  a  case 
directly  in  point)  Of  course,  as  decided  in  above  case,  the 
vendor  must  assent  to  the  rescission.  In  this  case  Sutton's 
assent  was  clear  enough,  as  he  had,  by  his  agent,  previ- 
ously consented  and  agreed  to  rescind  and  take  back  the 
goods. 

By  the  Chuf%  E.  Darwin  Smith,  J.  The  disposition 
made  of  this  case  at  the  circuit,  I  think,  was  entirely 
correct. 

Three  witnesses.  Sears,  Peters  and  Oldfield,  testified 
that  the  liquors  were  sold  and  sent  to  Oldfield,  under  an 
agreement  that  if  he  sold  out  his  hotel  he  might  send 
back  the  unsold  liquors  to  the  vendors  whom  the  plaintiff 
represents.  Peters  says  the  agreement  was  that  "if  he 
sold  out  he  was  to  ship  them  or  sell  them,  and  take  a 
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good  note  and  send  it  to  Sutton,  and  that  the  liquors  were 
shipped  in  pursuance  of  this  agreement.  Oldfield  says  he 
shipped  the  liquors  back  in  pursuance  of  this  agreement 
made  with  Peters.  The  liquors  were  sent  to  the  railroad 
depot,  to  be  sent  back  to  Sutton,  before  they  were  seized 
by  the  defendant. 

The  delivery  of  the  liquors  at  the  depot  for  reshipment 
to  the  vendor  reinvested  him  with  the  title  to  the  goods, 
even  assuming  that  the  title  passed  on  the  delivery  of  the 
goods  by  Sutton  to  Oldfield. 

There  is  no  contradiction  of  the  testimony  of  Peters  and 
Oldfield  in  regard  to  the  original  contract,  and  it  must, 
therefore,  be  assumed  to  be  true.  The  redelivery  was 
therefore  in  pursuance  of  the  original  contract,  and  clearly 
changed  the  title,  within  the  case  of  StuHevant  v.  OrBeVj 
(24  N.  T.  Rep.  538.)  The  assent  of  the  vendor  to  receive 
back  the  property  in  case  Oldfield  sold  out,  made  such 
delivery  valid  and  effectual  to  vest  the  title  as  upon  resale 
of  the  property. 

The  bill  of  particulars  which  accompanied  the  goods 
from  Sutton  to  Oldfield  does  not,  as  I  can  see,  affect  this 
question.  It  was  a  description  of  the  goods,  such  as  ia 
generally  furnished  by  vendors,  and  is  not  conclusive  on 
the  question  upon  what  terms  the  goods  were  sold.  It  is 
doubtless  prima  fads  evidence  of  a  sale,  but  it  does  not 
preclude  the  vendor  from  showing  the  actual  facts  respect- 
ing such  sale.  But  giving  it  the  fullest  effect,  I  think  the 
election  of  Oldfield  to  return  the  goods  not  paid  for,  and 
his  delivery  of  them  to  the  carrier  for  that  purpose,  rein- 
vested Sutton  with  title  to  the  goods,  within  the  case  of 
Stwrtevomt  v.  Orrery  {^supra,) 

A  new  trial  should,  therefore,  be  denied,  and  judgment 

given  for  the  plaintiff. 

New  trial  denied. 

[MoKBOB  Obbebal  Tbbm,  March  1, 1869.    E.  D.  Smithy  Johnnn  and  /.  (7. 
.,  Jostioes.] 
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•     Watcd  and  others  vs.  Perrin* 

At  the  time  a  promissory  note  was  made,  the  maker  and  indorser  both  resided 
in  Rochester,  at  which  place  the  Dote  was  dated,  and  it  was  discounted  at  the 
plaintiffs*  bank,  which  was  also  located  there,  and  where  the  plaintiffs  re- 
sided. SeU  that  the  plainti£&  had  the  right,  when  the  note  matured,  to 
assume  that  the  indorser  still  resided  in  Rochester,  and  to  act  accordingly  in 
taking  the  requisite  steps  to  charge  him  as  such,  unless  they  knew  that  in 
the  meantime  he  had  changed  his  residence. 

Beldf  also,  that  the  information  on  that  point,  possessed  by  the  notary  who 
protested  the  note,  must  be  deemed  information  possessed  also  by  the  holder 
of  the  paper,  at  the  time  of  its  maturity. 

And  the  notary  having  demanded  payment  of  the  note,  properly,  and  given  the 
proper  notice  to  charge  the  indorser,  by  addressing  it  to  him  at  Rochester, 
and  depositing  it  in  the  post-office  there,  so  addressed,  with  the  postage  pre* 
paid ;  ffeldj  that  the  indorser  was  clearly  charged  and  duly  fixed  as  such, 
unless  the  plaintiffs,  or  the  notary,  knew  that  he  did  not  then  reside  in  Boch* 
ester,  but  had,  during  the  time  the  note  was  running  to  maturity,  removed 
to  another  place. 

And  that  question  having  been  fiedrly  submitted  to  the  jury,  who  found  for  the 
plaintiib  expressly  on  that  issue,  it  was  htidthai  this  was  entirely  conclusive. 

MOTION  by  the  defendant  for  a.new  trial.  The  action 
is  on  a  promissory  note  against  the  defendant  as 
indorser.  The  defense  was  that  the  indorser  was  never 
properly  charged.  The  note  is  dated  December  26, 
1865,  at  four  months.  At  the  time  when  the  note  was 
made,  and  until  the  23d  or  24th  of  February,  1866,  the 
defendant  resided  and  did  business  in  Rochester.  About 
that  time  he  removed  his  place  of  residence  to  Bergen, 
Genesee  county,  where  he  received  his  mail  matter.  The 
defendant  was  a  man  having  no  family.  Payment  of  the 
note  was  demanded  and  refused.  Notice  of  the  demand 
and  non-payment'  was  served  by  mail,  addressed  to  the 
defendant  at  Rochester.  On  the  trial  at  the  circuit,  the 
defendant  gave  evidence  tending  to  show  that  the  notary 
had  actual  notice  of  his  change  of  residence.  This  was 
denied  by  the  notary.  The  defendant  also  gave  evidence 
which  his  counsel  claimed  tended  to  show,  inferentially, 
that  the  notary  had  notice  of  such  change  of  residence. 
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This  was  submitted  to  the  jury  under  proper  instructioDS. 
The  plaintiffs  claimed  that  the  notice  was  actually  duly 
received  by  the  defendant.  At  the  close  of  the  proofs,  the 
defendant  claimed  that  the  evidence  was  insufficient  to 
authorize  a  recovery,  and  moved  a  dismissal  of  the  com- 
plaint, which  the  court  denied,  and  exception  was  taken. 
He  also  contended  that  there  was  no  question  of  fact  for 
the  jury,  and  moved  that  the  court  direct  a  verdict  in  his 
favor,  but  the  court  decided  otherwise  and  refused  to 
direct  a  verdict  as  requested,  and  exceptions  were  duly 
taken.  Exceptions  were  also  taken  by  the  defendant  to 
the  admission  of  certain  testimony. 

The  court  directed  the  jury,  in  addition  to  rendering  a 
general  verdict,  to  find,  upon  questions  of  fact : 

Firtt.  Did  the  defendant,  in  fact,  receive  the  notice  of 
protest  which  the  notary  testifies  was  deposited  in  the 
Bochester  office  ? 

Second.  Was  actual  notice  of  the  defendant's  change 
of  residence  given  to  .the  plaintiffs  before  the  note  was 
protested,  as  testified  to  by  the  notary  ? 

Third.  Do  the  jury  find  that  such  notice  was  given  to 
the  plaintiffs  by  inference  ? 

That  if  theywere  satisfied  by  the  evidence  that  the  no- 
tice  which  was  deposited  in  Rochester  was  forwarded  to 
Bergen  by  due  course  of  mail,  and  there  received  by  the 
defendant,  that  would  be  sufficient  notice  of  protest. 

And  thereupon  the  judge,  under  objection  on  the  part 
of  the  defendant,  submitted  to  the  jury,  in  writing,  the 
above  three  several  questions  of  fact 

The  defendant's  counsel  excepted  to  that  portion  of  the 
charge  which  stated  that  if  the  holders  of  the  note  had  no 
notice  of  the  change  of  residence  of  the  indorser'at  or  be- 
fore the  time  the  note  matured,  and  if  they  had  no  reason 
to  suspect  the  change,  they  were  not  required  to  make  any 
inquiries,  and  that  the  depositing  of  the  protest  in  the 
Bochester  post-office  was  sufficient ;  also  to  that  portion 
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of  the  charge  which  stated  that  although  the  defendant 
should  establish  the  fact  of  a  change  of  residence  before 
or  after  the  time  of  the  maturity  of  the  note,  unless  that 
fact  was  communicated  or  a  knowledge  of  that  fact  was 
communicated  to  the  holders  of  the  note  or  to  the  notary 
at  the  time  of  the  protest,  they  would  not  be  required  to 
make  any  inquiries  as  to  his  place  of  residence.  The  de- 
fendant also  excepted  to  the  submitting  each  of  the  three 
questions  of  fact  to  the  jury.  Also,  to  the  charge  that  the 
testimony  would  warrant  the  jury  in  finding  that  the  notice 
was  forwarded  and  received  by  the  defendant  at  Bergen. 
Also,  that  if  the  holders  had  no  notice,  actual  or  implied, 
of  change  of  residence,  they  were  not  bound  to  make  in- 
quiry. Also,  to  the  charge  that  the  facts  and  circumstances 
tending  to  show  change  of  residence,  were  insufficient  to 
charge  the  plaintiffs  with  notice,  unless  brought  home  to 
their  knowledge. 

The  jury  thereupon  found  a  verdict  for  the  plaintifis  for 
$581.25,  and  also  answered  the  questions  put  to  them  by 
the  judge,  in  writing,  as  follows : 

1st.  Did  the  defendant,  in  fact,  receive  the  notice  of 
protest  which  the  notary  testified  was  deposited  in  the 
Bochester  post-office  ? 

The  jury  answered  in  the  affirmative. 

2d.  Was  actual  notice  of  the  defendant's  change  of  resi- 
dence given  to  the  plaintifis  before  the  note  was  protested, 
as  testified  to  by  the  notary  7 

The  jury  answered  in  the  negative. 

3d.  Do  the  jury,  as  an  inference  from  the  facts  and  cir- 
cumstances proved,  find  that  such  notice  was  given  to  the 
plaintiff  ? 

The  jury  answered  in  the  negative. 

Whereupon  the  court,  on  motion,  allowed  the  defend- 
ant forty  days'  time  within  which  to  make  and  serve  a  case 
containing  exceptions,  on  which  to  move  for  a  new  trial, 
to  be  heard  at  the  general  term  in  the  first  instance,  and 
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permitted  judgment  to  be  entered  upon  the  verdict  in  the 
meantime. 

W.  F.  CogsweUy  for  the  plaintiff.  I.  The  exceptions 
taken  by  the  defendant,  at  folios  72-74,  and  76  and  80, 
were  none  of  them  well  taken.  The  defendant  gave  evi- 
dence that  in  April,  1866,  the  notary  knew  that  the  de- 
fendant's residence  had  been  changed;  The  evidence 
received  at  the  folios  indicated  was  to  show  that  this  was 
not  true,  and  to  show  when  the  notary  in  fact  first  received 
information  of  such  change. 

n.  The  charge  of  the  judge  was  a  very  full  and  correct 
exposition  of  the  law.  The  law  of  1835  {ch.  141,  §  1) 
gives  the  right  to  serve  notice  by  mail,  directed  to  the  city 
or  town  where  the  indorser  resided  at  the  time  of  indors- 
ing the  bill.  The  law  of  1857  (eh.  416,  §  3)  extends  this 
right  of  service. by  mail  to  the  case  of  parties  residing  in 
the  same  city  or  town  where  the  note  or  bill  fells  due. 
These  statutes  will  be  found  in  the  General  Statutes  by 
Edmonds,  vol.  4,  pages  455  and  458,  respectively.  In  The 
Bank  of  Utioa  v.  PhUlip%j  (3  Wend.  408,)  it  was  held,  that 
"  Notice  to  an  indorser  of  the  non-payment  of  a  note,  sent 
to  the  place  where  he  resided  at  the  time  of  the  discount 
of  the  note,  is  sufficient  to  charge  him,  although  interme- 
diate that  time  and  the  maturity  of  the  note  he  has  changed 
his  place  of  abode.  Inquiry  as  to  the  residence  of  an 
indorser  is  not  necessary  where  the  holder  has  reason  to 
believ^  that  he  knows  his  place  of  abode."  See  also,  to 
the  same  effect,  Bank  of  Utica  v.  Davidton^  (5  Wend.  587.) 
The  language  of  the  charge  is  not  accurately  stated  in  the 
exception,  and  the  mistake  should  not  be  made  of  letting 
the  counsel  frame  the  charge,  instead  of  the  court. 

Newton  ^  BipsoUy  for  the  defendant.  L  The  defendant 
was  not  properly  charged  as  indorser.  We  have  two 
statutes  in  this  State  regarding  the  mode  of  charging  an 
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indorser.  The  first  is  chapter  141,  section  1,  Laws  of  1835, 
and  chapter  416,  section  3,  Laws  of  1857.  The  former 
statute  declares  that  ^'  in  all  cases  where  the  notice  might 
be  given  by  $en<Ung  the  same  by  mail,  it  is  sufficient  to 
direct  the  notice  at  the  place  where  the  party  resided  at 
the  time  of  indorsing/'  unless  he  had  specified  where  no- 
tice should  be  sent.  Under  this  statute,  notice  by  mail 
could  only  be  given  when  the  holder  and  the  party  to  be 
charged  at  the  time  notice  must  be  given,  resided  in  dif- 
ferent places,  and  due  diligence  was  then  required  to  be 
made  and  shown ;  and  where  their  place  of  residence  was 
the  same,  personal  service,  or  a  service  by  leaving  at  the 
dwelling  or  place  of  business,  was  required.  The  law 
was  the  same  before  that  statute,  and  in  all  cases  before 
and  since  that  statute,  when  a  personal  service  was  not 
made,  diligent  inquiry  as  to  the  actual  residence  of  the 
party  was  exacted.  {Sheldon  v.  Benham,  4  HiU,  129.  Van 
Veehten  V.  Fruyn,  13  N,  Y,  Mep,  550.  Lawrence  v.  Miller, 
16  id,  236.  Farmers'  Bank  v.  VaU,  21  «.  486.  West  River 
Bank  v.  Tayhr,  34  id.  129.)  The  statute  of  1857  is  simply 
this  in  substance :  that  if,  from  the  best  information  ob-- 
tained  by  diligent  inquiry,  (in  the  absence  of  the  indica- 
tion mentioned,)  the  party  sought  to  be  charged,  at  the 
time  the  notice  must  be  given,  resided  in  the  same  city  or 
town  where  the  note  was  payable  or  was  legally  presented, 
&c.,  in  such  case  the  notice  may  be  deposited  in  the  post- 
office  at  such  city  or  town,  directed  to  the  party  at  that 
place.  The  law  of  1857  exacted  diligent  inquiry  «n  the 
part  of  the  holder  to  ascertain  the  reputed  residence  of  the 
indorser,  and  if  it  was  found  to  be  in  the  same  place  where 
the  note  was  payable,  &c.,  no  matter  where  the  holder 
resided,  it  was  sufficient  to  mail  notice  directed  at  such 
place.  {BandaU  v.  Smithy  34  Barb.  452.)  From  the  cases 
above  referred  to  and  these  statutes,  we  deduce,  1st.  That 
prior  to  the  statute  of  1835,  notice  by  mail  could  only  be 
given  when  the  holder  and  indorser  did  not  live  in  the 
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same  city,  village  or  town.  2d.  That  that  statute  modified 
the  former  law  so  that  in  all  those  cases  where,  as  the  law 
then  was,  sach  notice  could  he  given  by  mail,  it  could 
be  given  by  mailing  it  to  the  person,  directed  to  the  city  or 
town  where  he  resided  at  the  time  of  indorsing/ unless  he 
should  specify  the  post-office  to  which  the  notice  should 
be  addressed.  In  other  words,  it  provided  for  this  class 
of  cases — where  the  holder  and  the  indorser  resided  in 
different  places  at  the  maturity  of  the  paper,  that  the  no- 
tice could  be  mailed  (unless  he  had  specified  the  post-office) 
to  the  indorser  at  the  place  where  he  in  &ot  resided  at  the 
time  of  his  indorsing  the  same,  although  he,  the  indorse, 
might  then  be  residing  at  another  place.  But  when  they 
both  resided  in  the  same  city  or  town,  at  its  maturity, 
notice  by  mail  could  not  be  given.  Sd.  That  the  statute 
of  1857  again  modified  the  then  existing  statutory  and 
common  law,  so  that  the  notice  could  be  mailed  to  the  in- 
dorser at  the  place  where  the  paper  was  payable,  (although 
living  in  fact  in  the  same  or  in  another  city  or  town  with 
the  holder  or  not,)  if,  after  diligent  inquiry,  it  appeared 
that  the  place  where  the  note  was  payable  was  the  indoraer's 
reputed  residence. 

n.  If  these  views  are  correct,  the  depositing  of  the  no- 
tice in  the  Rochester  postroffice,  without  any  inquiry  as  to 
the  defendant's  residence,  was  of  no  effect  It  was  not  a 
proper  notice  before  1835;  was  not  authorized  by  the 
statute  of  1835,  nor  by  the  laws  of  1857,  unless,  upon  dili- 
gent inquiry  being  made  before  mailing  the  notice,  the 
reputed  residence  of  the  indorser  was  there;  for  peradven- 
ture,  after  indorsing  the  note,  the  indorser  had  changed 
his  residence.  The  note  being  dated  at  Rochester,  was 
no  evidence  that  the  indorser  still  continued  to  reside  there. 
(Latorenee  v.  Miller ^  9upra^  240,  opinion.)  The  legal  pre- 
sumption, from  the  facts  stated  in  the  case,  is  that  the 
holders  knew,  or  ought  to  have  known,  that  the  defendant 
had  changed  his  residence;    at  least,  that  they  knew 
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enough  to  put  them  on  inquiry.  The  notary  was  a  bank 
officer ;  knew  Perrin  as  a  member  of  a  firm ;  knew  of  its 
dissolution ;  of  his  change  of  business,  and  missed  seeing 
him  as  often  as  before  about  the  city.  {Lawrenee  v.  Miller^ 
238, 4>pinion,) 

TTT,  This  deposit  in  the  Bochester  post-office  cannot  be 
made  to  enure  to  the  holder's  benefit,  even  if  the  notice 
was  forwarded  to  Bergen  in  time,  if  the  mailing  at  Boch- 
ester was  of  no  effect  1.  Because,  when  Perrin  instructed 
Price  to  forward  his  letters  to  Bergen,  he  cannot  be  said  to 
have  waived  or  to  have  intended  to  waive  so  strictly  a  per- 
sonal right  as  waiver  of  due  notice  to  charge  him  as  an  in- 
dorsee 2.  The  deposit  in  the  Bochester  post-office  being 
of  no  effect,  what  was  done  afterwards  by  the  post  in 
carrying  the  notice  to  any  point  other  than  where  it  was 
directed,  would  not  affect  Perrin  in  his  rights,  so  as  to  de- 
prive him  of  strict  notice.  3.  It  would  then  be  the  notice 
of  a  stranger  to  him,  and  a  stranger  cannot  give  the  notice. 
{Latcrence  v.  MiUery  277,  and  ecuea  cited.  Oarrol  v.  Upton,  3 
Gomst.  272.  AUo  as  to  necessity  of  inquiiy,)  4.  The  statute 
requires  that  the  postage  be  prepaid,  and  if  forwarded  it 
would  be  subject  to  a  payment  of  three  cents,  to  be  paid 
at  the  end  of  the  route.  To  be  paid  by  whom  ?  Perrin 
would  not  be  compelled  to  take  it  out  at  Bergen  and  pay 
the  postage. 

lY.  The  only  evidence  in  the  oase  relating  to  the  prob- 
able transmission  of  the  notice  from  Bochester  to  Bergen, 
and  the  probable  receipt  of  the  same  by  the  defendant,  is 
fonnd  in  the  testimony  of  Price  and  the  defendant.  There 
was  no  conflict  in  the  testimony ;  there  was  no  legal  pre- 
Bomption  that  the  notary's  notice  ever  came  to  the  defend- 
ant's hands  through  the  mail.  If  the  deposit  in  the 
Itochester  office  was  sufficient,  then  the  defendant  took  the 
risk  of  ever  hearing  by  that  source  about  the  note's  dis- 
honor ;  and  if  not  sufficient,  there  was  no  presumption  that 
it  cune  to  Perrin's  hands.    It  is  said  to  be  too  loose  and 
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unsatisfactory,  in  9  Barb.  169 ;  and  such  facts  were  insuf- 
ficienty  in  Flaek  v.  Ghreen,  (3  Gill  dt  John.  474.)  The  legal 
effect  of  the  defendant's  testimony  was  certainly  against 
the  fact  of  its  receipt  by  him.  And  he  stood  unimpeached^ 
He  testified  that  the  first  information  he  had  was  in  Jane 
or  July,  1866.  The  defendant  was  entitled  to  strict  notice, 
and  the  legal  effect  of  the  defendant's  testimony  met  and 
overcame  whatever  presumption  of  fact  might  be  based  on 
the  testimony  of  Price.  The  jury  could  do  nothing  but  infer 
that  the  defendant  had  received  the  notice,  for  there  was 
no  evidence  of  the  fact  that  he  did.  The  remarks  at  pages 
382,  3,  of  the  opinion  in  Smede$  v.  Utiaa  Bank,  (20  JoAn. 
372,)  apply  with  great  force  in  support  of  this  criticism. 

Y.  There  was  no  conflict  in  the  evidence,  in  the  ease,  as 
to  the  receipt  of  the  notice,  and  no  dispute  about  the  facts 
testified  to.  Therefore,  the  conclusion  from  them  to  be 
drawn  was  one  of  law  and  not  of  fact,  and  should  have 
been  passed  upon  by  the  court  (Pratt  v.  Foote,  9  N.  T. 
Bep.  463.  3  HiR,  520.  23  Wend.  620.)  The  defendant 
was  entitled  to  strict  notice  as  a  condition  precedent  He 
may  have  received  notice,  but  if  he  did  not  receive  it  in 
the  way  and  from  the  party  authorized  by  law,  then  the 
notice  is  not  binding.  So  that  if  the  deposit  in  the  Roch- 
ester post-oi£ce  was  not  the  way  such  notioe  could  be 
given,  then,  although  it  may  have  been  communicated  to 
him,  it  was  not  a  binding  notice.  ^^  The  liability  of  the 
indorser  does  not  depend  upon  his  actual  receipt  of  the 
notice,  but  on  the  uee  of  dUigenee  by  the  holder**  The  in-* 
dorser  takes  the  risk.     {Diekene  v.  Bealy  10  Petere,  572'.) 

YI.  The  authorities  upon  the  matter  of  diligence  and 
strict  notice  are  abundant,  showing  that  no  recovery  can  be 
had  when  either  is  wanting.  .  (24  Wend.  358.  3  HUly  520. 
3  Comet.  272.  Id,  442.)  And  the  testimony  of  the  various 
witnesses  exhibits  how  easily  the  holders  could  have  ascer- 
tained the  defendant's  residence. 

Vn.  The  exceptions  at  folios  73,  74,  76  and  80  are  of. 
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the  same  character.  The  testimonj  admitted  was  incom- 
petent The  occasion  was  over  a  month  after  the  note 
in  suit  matured,  and  they  were  statements  made  in  the 
absence  of  Perrin. 

YUL  For  all  these  reasons,  the  motion  and  request  to 
dismiss  the  complaint,  or  to  direct  a  yerdict  for  the  defend- 
ant,  should  have  been  granted. 

IX.  The  exception  at  folio  124  was  well  taken.  The 
charge  in  that  respect  was  erroneous,  and  could  not  but 
mislead  the  jury.  It  was,  in  effect,  that  the  holder  need 
not  know  nor  make  inquiry  as  to  the  reputed  residence  of 
the  indorser,  antl  that  the  notice  might  be  mailed,  where 
both  holder  and  indorser  resided  in  the  same  place.  And 
the  succeeding  exceptions  at  folios  125|,  127  and  128  are 
good  for  the  same  reasons  and  under  the  cases  above  eited. 

X.  The  exception  at  folio  126  embraces  the  proposition 
in  the  charge  at  folios  94  to  99.  We  can  but  repeat,  to 
sustain  this  exception,  the  views  in  the  preceding  points. 
1.  That  there  is  no  presumption  of  fact  or  law  that  a  letter 
mailed  to  a  party  is  received  by  him,  The  known  uncer- 
tainty of  the  mail  forbids  it  2.  This  would  mislead  the 
jury,  for  Perrin  testified  that  he  received  notice  in  June 
or  Jnly.  3.  The  charge  covered  too  broad  a  ground  in  its 
very  spirit ;  it  assumed  that  an  indorser  could  be  charged 
^  if  he  received  actual  notice,"  no  matter  in  what  way  or 
by  whom.  4.  The  charge  covered  a  case  like  the  follow- 
ing :  A  notary  drops  the  notice  on  the  street ;  afterwards 
a  stranger  picks  it  up,  and  seeing  it  directed  to  A,,  finds 
and  hands  it  to  him— -that  this  would  bind  A. 

Bjf  the  Oaurtj  E.  Dabwiv  Smith,  J.  When  the  pi^omis- 
sory  note  upon  which  this  action  was  brought  was  made, 
the  maker  and  indorser  both  resided  in  Bochester,  and 
the  note  was  dated  at  that  place  and  discounted  at  the 
plaintiffs'  bank,  which  was  also  kept  in  Eochester,  where 
the  plaintiffs  also  resided. 

Vol.  UV.  7 
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The  plaintiffs  had  the  right,  when  the  note  matured,  to 
a88unie  that  the  defendant  still  resided  in  Rochester,  and 
to  act  accordingly  in  taking  the  requisite  steps  to  charge 
him  as  indorser;  unless  they  knew  that  in  the  meantime 
he  had  changed  his  residence.  The  information  on  this 
point  possessed  by  the  notary  who  protested  the  note,  must 
be  deemed  information  possessed  also  by  the  holder  of 
the  paper,  at  the  time  of  its  maturity. 

The  notary  demanded  the  payment  of  the  note  prop- 
erly, and  gave  the  proper  notice  to  charge  the  defeodant 
as  indorser,  addressed  to  him  at  Rochester,  and  deposited 
it  in  the  post-office  at  Rochester,  so  addfessed,  with  the 
postage  prepaid.  The  indorser  was  therefore  clearly 
charged  and  duly  fixed  as  indorser,  unless  the  plaintiff  or 
notary  knew  that  the  defendant  did  not  then  reside  in 
Rochester,  but  had,  during  the  time  the  note  was  running 
to  maturity,  removed  to  Bergen.  This  fact  was  chiefly 
controverted  at  the  trial,  and  the  question  was  fairly  sub- 
mitted to  the  jury,  who  have  found  for  the  plaintiff,  ex- 
pressly  on  this  issue,  which,  it  seems  to  me,  is  entirely 
conclusive.  The  charge  of  the  judge  upon  this  point  was 
entirely  correct,  and  the  finding  of  the  jury  fully  war- 
ranted by  the  evidence.  It  was  also  submitted  to  the 
jury,  whether  the  notice  addressed  to  the  defendant,  ap- 
prising him  of  the  non-payment  of  the  note  by  the  maker, 
was  duly  sent  from  the  Rochester  post-office  to  him,  and 
received  by  him  at  Bergen,  his  place  of  residence,  and  the 
jury  have  found  against  the  defendant  on  this  issue. 

I  do  not  see  why  the  verdict  is  not  entirely  right ;  and 
I  can  see  no  error  in  the  charge,  or  in  any  direction  or 
decision  of  the  circuit  judge  during  the  progress  of  the 
trial.  The  motion  for  a  new  trial  should  therefore  be 
denied,  and  judgment  ordered  upon  the  verdict 

New  trial  denied. 

[MoNBOB  Gbnbbal  Tbbm,  March  1, 1869.    £,  D,  Smith,  Johmon  and  /.  C 
SmitK,  Jostioeif.] 
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The  return  of  a  deed  to  the  grantor,  and  the  destruction  thereof^  after  it  hw 
been  executed  and  delivered,  will  not  reinvest  the  grantor  with  the  title. 

And  if,  before  any  conveyance  of  the  premises  is  made,  by  the  grantee,  a  judg- 
ment is  recovered  against  him,  the  same  will  become  a  valid  lien  thereon, 
aad  a  purchaser,  at  a  sale  on  the  execution  issued  upon  such  Judgment,  will 
acquire  a  valid  title  to  the  premise,  as  against  the  judgment  debtor. 

If  the  grantee,  after  selling  his  interest  in  the  premises  to  a  third  person, 
becomes  a  tenant  of  the  latter  from  year  to  year,  his  right  of  possession 
becomes  subject  to  the  lien  of  the  Judgment,  and  may  be  recovered  by  the 
puR^aier  of  the  premises  at  the  sheriff's  sale. 

APPEAL  by  the  plaintiff  fFom  a  jadgment  entered 
upon  the  report  of  a  referee. 

The  action  was  referred  to  a  referee,  who  found  the  foU 
lowing  facta : 

1.  That  in  the  spring  of  1856,  Levi  Van  Inwagen  was 
the  owner  and  in  possession  of  the  land  described  in  the 
complaint  2.  That  in  the  last  days  of  March,  or  the  fore- 
part of  April,  1856,  the  said  Levi  Van  Inwagen,  in  con- 
^deration  of  $1125,  expressed  in  the  deed,  conveyed,  by 
a  deed  duly  executed,  acknowledged  and  delivered  to  the 
defendant,  Stephen  Shirts,  one  acre,  upon  which  was  the 
house,  lying  in  the  northwest  comer  of  the  land  de- 
scribed in  the  complaint  8.  That  afterwards  the  said 
Levi  Van  lowagen  sold  to  the  said  Shirts  the  balance  of 
the  lands  described  in  the  complaint,  being  one  acre  and 
thirty-five  hundredths  of  an  acre,  for  which  he  received 
Shirts'  notes;  but  he  did  not  convey  this  last  piece  of 
land  to  Shirts.  4.  That  a  short  time  before  the  25th  day 
of  August,  1856,  the  defendant  sold  to  Leonard  L.  Whit- 
beck,  for  a  valuable  consideration,  all  the  land  described 
in  the  complaint,  which  he  had  bought  of  Van  Inwagen, 
and  on  the  25th  day  of  August,  1856,  procured  Van  In- 
wagen to  convey  the  said  land  by  deed  to  Whitbeck, 
which  deed  was  dated  back  to  the  13th  day  of  April, 
1856,  and  was   duly   acknowledged   and   recorded   in 
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Wayne  county  clerk's  office,  on  the  26th  day  of  Angast, 
1856.  Said  deed  was  delivered  by  Van  Inwagen  to  Shirts, 
and  by  him  to  Whitbeck,  who  was  not  present  when  it 
was  executed  and  delivered  to  Shirts.  5.  That  at  the 
time  the  deed  was  made  to  Whitbeck,  the  first  deed  given 
to  Shirts  for  one  acre  was  delivered  up  to  Van  Inwagen 
by  Shirts,  and  destroyed  before  he  executed  the  deed  to 
Whitbeck.  The  said  deed  to  Shirts  had  never  been  re- 
corded. Whitbeck  did  not  know,  at  the  time  he  received 
the  conveyance  from  Van  Inwagen,  of  the  existence  of 
the  previous  deed  given  to  Shirts,  but  supposed  the  title 
to  said  land  to  be  in  Van  Inwagen,  and  that  Shirts  had 
a  contract  for  the  same.  6.  That  in  the  forepart  of  Ko* 
vember,  1856,  Shirts  went  into  possession  of  said  prem* 
ises  under  Whitbeck  and  as  his  tenant,  and  has  occupied 
the  premises  since,  from  year  to  year.  7.  That  on  the 
27th  day  of  October,  1856,  Samuel  P.  Breck  and  others 
recovered  a  judgment  in  the  Supreme  Court  of  this  State, 
against  John  Shultz,  and  Stephen  Shirts,  the  above 
named  defendant,  for  $466.49,  which  judgment  was  duly 
docketed  in  Wayne  county  clerk's  office..  That  on  the 
26th  day  of  May,  1860,  upon  an  execution  duly  issued  on 
the  said  judgment,  the  sheriflf  of  Wayne  county  duly  sold 
the*  said  two  and  thirty-five  hundredths  acres  to  the  plain** 
ti£r,  for  the  sum  of  $500 ;  and  on  the  12th  day  of  Sep* 
tember,  1861,  duly  made,  executed  and  delivered  to  the 
plaintiff  a  sheriflT's  deed  of  the  said  premises,  conveying 
to  him  all  the  interest  which  the  said  Shirts  had  therein 
on  the  day  of  the  docketing  the  said  judgment,  which 
deed,  on  the  same  day,  was  recorded  in  Wayne  county 
clerk's  office.  8.  That  on  the  9th  day  of  December,  1861, 
and  .before  the  commencement  of  this  action,  the  plaintiff 
duly  demanded  the  possession  of  said  premises,  under  the 
Bherifi*'s  deed,  of  the  defendant,  who  was  then  in  poe- 
session  as  aforesaid,  which  was  refused ;  whereupon  this 
action  was  brought 
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The  referee  found,  as  conclusions  of  law,  that  at  the 
commencement  of  this  action  the  said  Leonard  L.  Whit- 
beck  had  lawfal  title,  and  was  the  owner  in  fee  simple  of 
the  said  premises  described  in  the  complaint;  that  the 
defendant  was  lawfully  in  possession  as  his  tenant,  and 
that  the  plaintiff  was  not  entitled  to  recover  in  this  action. 
He  therefore  ordered  judgment  in  favor  of  the  defend- 
ant, against  the  plaintiff^  for  costs  and  disbursements. 

W.  F,  Cogswelly  for  the  appellant  I.  Bj  the  deed  from 
Van  Inwagen  to  the  defendant,  the  title  to  the  premises 
became  vested  in  the  latter.  Such  title  cannot  be  divested 
by  the  destruction  or  surrender  of  the  grant  This  is  so 
both  at  law  and  in  equity.  (Radnor  v.  WHson^  6  S3lj  469. 
Niehohcn  v.  HaUey^  1  John,  Oh.  417.  Sehutt  v.  Large^  6 
Barb.  37S.) 

IL  The  connection  of  Whitbeck  with  the  title  will  not 
aid  the  defendant,  for  two  reasons:  1st  The  defendant 
cannot  prevent  the  plaintiff's  recovery  by  showing  that 
Whitbeck  has  a  title  which  he  might  set  up  against  the 
plaintiff.  The  ease  shows  the  defendant  to  be  the  owner  in 
fee  of  the  land,  which  has  been  sold  to  the  plaintiff  by  vir- 
tue of  a  valid  judgment  against  him.  That  title  he  cannot 
defeat  hy  showing  that  some  one  else  might  allege  and 
maintain  that  he,  the  defendant,  was  estopped  from  setting 
up  his  title.  The  plaintiff  is  entitled  to  recover  the  pos- 
session, and  litigate  Whitbeck's  title  with  him.  2d.  Whit- 
beck is  not  a  bona  fide  purchaser  from  Van  Inwagen  as 
thct  owner  of  the  land.  He  is  not  a  purchaser  from  him 
at  all.  His  purchBse  was  from  Shirts,  and  he  is  presumed 
in  law  to  have  taken  the  deed  from  Van  Inwagen  with  no- 
tice of  aU  the  facts.  It  is  a  very  curious  and  artificial  way 
in  which  the  defendant  seeks  to  defeat  and  has,  thus  jbr, 
defeated  the  plaintiff's  right  It  is  this :  the  defendant 
would  be  estopped  from  setting  up  his  title  against  Whit- 
beck.   The  plaintiff,  claims  under  the  defendant ;  there- 
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fore  he  would  be  estopped  as  between  him  and  Whitbeck. 
The  defendant  id  Whitbeck's  tenant;  therefore  he  may 
set  np  the  estoppel  against  himself,  to  protect  himself. 
This  would  be  a  novel  application  of  the  doctrine  of 
estoppel  in  pais. 

in.  It  was  manifest  error  to  dismiss  the  complaint, 
whatever  may  be  thought  of  the  foregoing  questions,  for 
the  reason  that  the  defendant,  Shirts,  had  an  interest  in 
the  land  in  question,  which  was  subject  to  the  lien  of  the 
judgment  upon  which  the  plaintifi'  purchased,  and  liable 
to  sale  on  execution.  His  estate  was  an  estate  for  years. 
(1  jB.  8,  722,  §  5.  3  Kent,  342,  marg.  paging.  2  B.  S, 
359,  §3.) 

IV.  Whitbeck  was  allowed  to  testify,  under  objection, 
that  he  purchased  the  property  in  good  faith.  This  was 
clearly  erroneous.  It  was  prejudging  the  question  that 
was  to  be  passed  upon  by  the  referee. 

0.  Moiony  for  the  respondent.  L  The  evidence  showing 
a  present  subsisting  title  out  of  the  plaintiff,  the  defend- 
ant not  having  entered  under  him,  and  all  matters  per- 
taining, to,  and  connected  with,  the  obtaining  such  title 
adverse  to  the  plaintiff,  was  admissible  evidence,  and  the 
referee  was  nght  in  permitting  Whitbeck's  deed  to  be 
read  in  evidence,  and  in  allowing  the  witness  to  answer 
the  questions,  as  to  whom  he  contracted  with ;  whether  or 
not  he  had  knowledge  of  any  prior  title ;  if  he  acted  in 
good  faith ;  what  consideration  he  paid ;  and  when  he 
paid  for  the  premises.  (Bloom  v.  Burdickj  1  HiU^  130. 
Jaehucn  v.  JBudson^  3  John.  375.  Colvin  v.  Baker,  2  Barb. 
206.    Baynor  v.  Wilson,  6  ffill,  469.) 

IL  The  proof  shows  the  premises  unoccupied  when 
Whitbeck  took  his  deed  from  Van  Inwagen,  and  the  rec- 
ord showed  the  title  in  Van  Inwagen.  Ko  evidence  was 
giren  on  th«  trial  showing  that  Whitbeck  had  notice  of 
any  prior  deed  to  Shirts,  and  Whitbeck  himself  swears 
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positively  he  did  not  learn  the  fietct  till  two  or  threq  months 
after  he  had  taken  his  deed  and  paid  for  the  premises. 
The  referee  was  fully  warranted  in  finding  that  ^^  Leonard 
L.  Whitbeck  did  not,  at  the  time  he  received  the  convey- 
ance from  Van  Inwagen,  know  of  the  existence  of  the  prior 
deed  from  Van  Inwagen  to  defendant"  •  Explicit  evidence 
of  notice  of  a  prior  anregistered  deed  must  be  given,  in 
order  to  destroy  the  effect  of  a  subsequent  registered  deed. 
(12  John.  452.) 

in.  The  proof  shows  that  the  arrangement  to  destroy  the 
deed  from  Van  Inwagen  to  Shirts,  and  have  Van  Inwagen 
convey  the  premises  in  question  to  Whitbeck,  was  made 
without  the  loiowledge  or  consent  of  Whitbeck,  to  whom 
Shirts  represented  the  title  to  be  in  Van  Inwagen,  and  the 
public  record  confirmed  Shirts'  statement  A  universal 
principal  in  law,  which  will  not  allow  one  to  take  advantage 
of  his  own  wrong  to  the  injury  of  another,  will  estop  Shirts 
from  using  his  legal  title  to  impeach  Whitbeck's  equitable 
title.  And  Parshall,  the  plaintiff,  who  derives  his  pre- 
tended title  through  a  sale  under  a  judgment  against  Shirts, 
stands  in  no  better  position  to  impeach  the  title  of  Whit* 
beck  than  Shirts.  In  equity  the  purchaser  under  a  jud^ 
ment  takes  the  land  subject  to  all  equitable  claims,  prior  in 
point  of  time  to  the  judgment,  of  which  he  had  notice  at 
or  prior  to  the  sheriff's  sale.  (S  Pcdgtj  117,  1  Barh.  610.) 
It  is  a  general  principle  of  law,  that  a  person  cannot^  by  any 
voluntary  act  of  his  own,  transfer  to  another  a  right  which 
he  does  not  himself  possess.  (10  Paigty  219.  1  id,  4lJZ,) 
The  rule  of  equity  under  our  recording  acts  is  also  the 
rule  of  law.    (6  Wend,  213.) 

IV.  The  proof  shows  conclusively,  and  so  the  referee 
finds,  that  Whitbeck  was  a  bona  fide  purchaser  of  Hie 
premises  in  question  for  a  valuable  consideration,  with- 
out notjce  or  knowledge  of  a  prior  conveyance  of  the 
whole  or  any  portion  of  said  premises  to  Shirts ;  and  is 
protected  in  his  title  under  the  statute  by  tiie  recording 
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acts,  l^e  deed  of  a  bona  fide  purchasec  for  a  valttable 
consideration  first  recorded,  is  protected  against  prior 
unrecorded  conveyances.  (13  N.  Y,  Bep.  614  1  Barb. 
610.)  A  bona  fide  piircbaser  of  land  for  a  yaluable  con- 
sideration, whose  deed  is  first  recorded,  is  protected 
against  a  prior  unrecorded  conveyance,  although  his 
grantor  purchased  with  notice  thereof.  {Wood  v.  Chapin^ 
3jErmi.509.    Hooker  v.  Fierce,  %  H%a,6!Xi.    18 /oAn*  29&) 

By  the  CouH^  E.  Darwin  Smith,  J.  The  conyeyance 
from  Van  Inwagen  to  the  defendant  Shirts,  made  in  March 
or  April,  1856,  clearly  vBsted  in  him  the  title  to  the  one 
acre  of  land  therein  described.  And  the  subseqaent  re- 
turn of  said  deed  to  the  grantor,  and  the  destruction 
thereof,  did  not  reinvest  Van  Inwagen  with  the  title. 
{Niehohon  v.  HaUey,  1  John.  Ch,  417.  Jackson  v.  Ander^ 
Mon,  4  Wend.  474.  Kellogg  v.  Band^  11  Paige^  59.  Bay-^ 
nor  V.  Wihon,  6  Hill,  469.) 

The  title  to  this  one  acre  was  therefore  in  the  defendant 
at  the  time  when  the  judgment  of  Breck  and  others  was 
recovered  against  him,  and  such  judgment  became  a  valid 
lien  thereupon.  Hence  the  plaintifi*,  as  against  the  de- 
fendant Shirts^  made  out  on  the  trial  a  perfect  title  to  this 
one  acre  of  land.  Whether  he  made  out  such  tstle  ad 
against  Whitbeck  is  a  different  question.  Whitbeck 
clearly  took  no  title  to  this  one  acre  of  land,  because  the 
title  to  it  was  not  in  his  grantor  at  the  time  of  the  convey** 
anc^  to  him,  but  was  in  fact  and  in  law  in  the  defendant 
Shirts.  If  Whitbeck  had  purchased  this  acre  of  Van 
Inwagen  without  notice  of  the  deed  to  Shirts — such  deed 
not  being  recorded — he  would  clearly  have  been  a  pur- 
chaser in  good  faith  of  this  acre,  and  would  be  protected 
by  the  registry  act  against  the  unrecorded  deed  to  Shirts. 
But  if  the  registry  act  only  protects  successive  purchasers 
from  the  same  grantor,  as  held  in  Bayn&r  v.  WUeof^ 
(6  HiU,  469,)  the  plaintiff's  title  would  still  prevail,  and 
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the  plaintiff  woold  be  entitled  to  recover  this  acre  upon 
the  title  proved  on  the  trial.  But  this  is  a  question  be- 
tween the  plaintiff  and  Whitbeck,  which  should  perhaps 
be  left  for  decision  as  between  them,  as  Whitbeck  is  not  a 
party  or  privy  to  this  action,  and  would  not  be  bound  by 
any  decision  in  this  suit  upon  that  question.  The  plain- 
tiff  waa  clearly  entitled  to  recover  the  premises  from  the 
defendant  Shirts,  who  was  in  possession  and  who  alone 
defends.  Shirts  could  not  set  up  this  title  of  Whitbeck. 
He  was  a  tenant  of  Whitbeck  from  year  to  year,  at  the 
time  of  the  commencement  of  this  suit,  and  his  term 
had  some  time  to  run.  This  right  of  possession  the  plain- 
tiff was  clearly  entitled  to  recover.  It  was  error  therefore 
to  dismiss  the  complaint,  and  the  judgment  must  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  abide  the 

event 

Judgment  reversed. 

[MosBOB  Gbbbbal  Tbbm,  March  l,  1869.    K  2>.  SnUth,  Johmtm  and  /.  (7. 
SmUhi  Justices.] 
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Thb  Pboplb,  ex  rel  The  Society  for  the  Keformation  of 
Juvenile  Delinquents  in  the  City  of  New  York,  vs. 

FbAITCIB  DsOtNBN. 

A  commitment  of  a  JaTeoile  offender  to  the  House  of  Refttge,  in  the  dty  of 
New  Tork,  need  not  specify  the  period  of  imprisonment.    The  law  fixes  <     • 

that,  by  directing  that  persons  committed  to  the  House  of  Refuge  shall  be 
detained  in  its  custody  as  follows :  males  until  their  minority,  and  females 
BDtiVthe  age  of  eighteen  years. 

Hence  a  conunitment  sending  to  jthe  House  of  BcAige)  '*  to  be  dealt  with 
according  to  law/*  a  person  under  sixteen  years  of  age,  who  has  been  con-  ! 

Tlcted  of  a  misdemeanor,  is  right  and  proper. 

CEBTIOBABI  to  review  an  order  made  by  Justice  \ 

Barbonr,  of  the  Superior  Court  of  the  city  of  Hew  \ 
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York,  discharging  the  respondeat,  Francis  J])egDen,  from 
the  castody  of  the  managers  of  the  House  of  Refuge  on 
Bandairs  Island.  The  order  was  made  on  the  return  to  a 
writ  of  habetu  corpus  previously  issued  by  the'said  justicCi 
and  directed  to  the  superintendent  of  the  House  of  Refuge^ 
to  inquire  into  the  cause  of  the  respondent's  deten- 
tion. The  return  to  the  writ,  the  truth  of  which  was 
admitted  on  the  hearing,  set  forth  that  the  respondent 
was  detained  by  virtue  of  a  warrant  of  commitment, 
which  was  made  a  part  of  the  return,  and  from  which  it 
appeared  that  the  respondent,  on  the  13th  day  of  October, 
1868,  after  having  been  duly  convicted  of  the  misdemeanor 
of  petit  larceny,  by  the  court  of  special  sessions  of  the 
peace  for  the  city  and  county  of  Kew  York,  had  been  sent 
to  the  House  of  Refuge. 

The  judgment  of  the  court,  as  set  out  in  the  commit- 
ment, w{U9  as  follows :  ^^  That  the  said  Francis,  for  the 
misdemeanor  aforesaid,  whereof  he  is  convicted,  (it  ap- 
pearing to  the  court  that  he  is  under  the  age  of  sixteen 
jears,)  be  sent  to  the  House  of  Refuge,  there  to  be  dealt 
with  according  to  law." 

Mr.  Justice  Barbour  held,^that  inasmuch  as  the  Revised 
Statutes  prescribe,  as  ttie  limit  to  the  punishment  of  petit 
larceny,  an  imprisonment  of  six  months,'an  imprisonment 
in  the  House  of  Refuge,  '*  there  to  be  dealt  with  according 
to  law,"  as  appeared  by  the  commitment,  was  indefinite 
in  regard  to  the  term  of  imprisonment,  and  therefore  ille- 
gal. For  these  reasons,  the  said  justice,  by  an  order  recite 
ing  them,  and  dated  Kovembet*  2lBt,  1868,  discharged  the 
respondent  from  custody. 

Henry  A.  Gram,  for  the  relators.  Since  the  incorpora- 
tion of  the  House  of  Refuse,  in  1824,  it  has  always  claimed 
that  the  children  sent  to  it  by  the  courts  were  subject  to 
be  detained  during  their  minority ;  this  claim  hae  been 
invariably  acted  on,  and  seldom  disputed. 
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The  proposition  of  Judge  Barbour,  if  legal  and  enforced, 
would  not  only  defeat  the  very  object  of  the  institution— 
the  reformation  of  the  children — but  would  at  once  empty 
the  institution,  as  all  the  oommitments  to  it  would  be 
void ;  it  would,  in  truth,  destroy  the  charity. 

L  That  the  jurisdiction  of  the  House  of  Refuge  extends 
over  the  period  of  minority,  and  that  the  commitment 
should  mention  no  definite  term,  but  is  sufficient  when 
it  provides  that  the  minor  shall  be  sent  to  the  House  of 
Refuge,  "  there  to  be  dealt  with  according  to  law,"  is 
clearly  apparent  from  the  nature  of  this  great  charity,  the 
object  of  its  institution  as  declared  in  its  charter,  and  the 
positive  provisions  of  the  charter.  The  House  of  Refuge 
is  not  a  prison,  but  a  reformatory  institution;  its  charter 
declares  its  object  to  be  'Hhe  reformation  of  juvenile  de« 
linquents."  The  delinquent  escapes  from  the  penalty  of 
the  law,  avoids  the  penalty  attaching  to  hie  crime,  and  is 
sent  to  a  charitable  institution  to  be  reformed.  This  end 
could  never  be  reached  by  a  sentence  of  six  months  de- 
tention in  the  House  of  Refuge. 

The  following  provisions  of  the  law  .clearly  give  the 
power  claimed,  and  hitherto  exercised  by  the  House  of 
Refuge :  See  Laws  of  1824,  ohap.  126,  §  4,  of  "An  act  to 
incorporate  the  Society  for  the  Reformation  of  Juvenile 
Delinquents  in  the  City  of  New  York,"  passed  MlU'ch  29, 
1S24  "  4th.  And  be  it  further  enak^ted,  that  the  said 
managers  shall  have  power,  in  their  discretion,  to  receive 
and  take  into  the  House  of  Refuge,  to  be  established  by 
them,  all  such  children  as  shall  be  taken  up  or  commit-> 
ted  as  vagrants,  or  convicted  of  criminal  offenses  in  the 
said  city,  as  may  in  the  judgment  of  the  court  of  general 
sessions  of  the  paace,  or  of  the  court  of  oyer  and  terminer, 
in  and  for  the  said  city,  or  of  the  jury  before  whom  any 
such  offender  shall  be  tried,  or  of  tlie  police  magistrate, 
or  of  the  commissioners  of  the  Alms  House  and  Bridewell 
of  the  said  city,  be  proper  objects ;  and  the  said  managers 
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eball  have  power  to  place  the  aaid  children  committed 
to  their  care,  daring  the  minority  of  Buch  children,  at  auch 
employments,  and  to  cause  them  to  b,e  instructed  in  such 
branches  of  useful  knowledge  as  shall  be' suitable  to  their 
years  and  capacities ;  and  they  shall  have  power,  in  their 
discretion,  to  bind  out  the  said  children,  with  their  con- 
sent, as  apprentices  or  servants,  during  their  minority,  to 
such  persons  and  at  such  places,  to  learn  such  proper 
trades  and  employments,  as  in  their  judgment  will  be 
most  for  their  reformation  and  amendment,  and  the' future 
benefit  and  advantage  of  such  children ;  provided  that  the 
charge  and  power  of  the  said  managers  upon  and  over  the 
said  children  shall  not  extend,  in  the  case  of  females, 
beyond  the  age  of  eighteen  years."  Qee  also  the  act  of 
April  10, 1860,  {Lam  of  1860,  ch.  241,)  <'  An  act  to  amend 
an  act  entitled  an  act  to  incorporate  the  Society  for  the 
Reformation  of  Juvenile  Delinquents  in  the  City  of  New 
York,"  passed  March  9,  1824, 

§  1.  The  act  entitled  "An  act  to  incorporate  the  Society 
for  the  Reformation  of  Juvenile  Delinquents  in  the  City 
of  N'ew  York,"  passed  March  29, 1824,  is  hereby  amended 
by  adding  to  the  fourth  section  thereof  the  following 
words:  The  managers  of  the  said  society  shall  receive 
into  the  House  of  Refuge  established  by  them  in  the  city 
of  New  York,  whenever  they  may  have  room  for  that  pur- 
pose, all  such  children  as  shall  be  taken  up  or  committed 
as  vagrants,  in  any  city  or  county  in  this  state ;  and  might 
now,  if  convicted  of  criminal  offenses,  in  such  city  or 
county,  be  sent  as  directed  by  law,  to  said  House  of  Ref- 
uge, if,  in  the  judgment  of  the  court  or  magistrate  by 
whom  they  shall  be  convicted  as  vagrants,  the  aforesaid 
children  shall  be  deemed  proper  persons  to  be  sent  to 
said  institution.  The  powers  and  duties  of  the  said  man- 
agers, in  relation  to  the  children  whom  they  shall  receive, 
in  virtue  of  this  act,  shall  be  the  same  in  all  things  as  now 
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provided  by  law  in  ease  of  children  convicted  of  criminal 
offenses  and  committed  to  the  charge  of  said  managers." 

The  power  claimed  for  the  House  of  Refuge  has  been 
recognized  by  the  following  decision  of  the  Supreme  Court, 
in  the  case  of  Marks  Croff%kie^  rendered  December  10, 
1866 :  Lbonard,  J.  '<  The  term  affixed  by  the  magistrate 
is  without  authority,  and  void,  when  the  delinquent  is 
sent  to  the  House  of  Refuge.  The  term  is  void,  but  it  is 
simply  surplusage.  When  a  juvenile  delinquent  is  sent 
to  that  institution,  he  is  within  the  jurisdiction  of,  and 
subject  to  be  dealt  with  by,  the  managers,  according  to 
their  discretion^  until  he  is  bound  out  as  an  apprentice, 
discharged,  or  comes  of  age.  I  find  nothing  entitling  the 
boy  to  a  discharge  as  a  legal  right.  His  friends  must 
apply  to  the  discretion  of  the  managers."  In  the  case  of 
the  PeoplSy  ex  rel,  Margaret  Cornell^  v.  The  House  of  Befugej 
which  was  heard  and  decided  by  Recorder  Hoffman,  the 
following  opinion  was  delivered :  "  The  House  of  Refuge 
is  a  reformatory  institution,  not  a  prison.  When  the  Iegis> 
lature  authorized  courts  to  send  young  persons  convicted 
of  crimes  to  this  place,  it  was  with  a  view  to  their  care 
and  custody  during  minority,  and  not  with  a  view  of  con- 
fining them  a  certain  period  by  way  of  punishment.  An 
order  of  the  court,  therefore,  sending  to  the  House  of 
Refuge  a  young  person,  *to  be  dealt  with  according  to 
law,'  is  right  and  proper." 

Clbreb,  p.  J.  It  is  a  mistake  to  say  that  the  term 
indicated  in  the  conviction  is  indefinite,  so  that  it  gives 
authority  to  the  House  of  Refuge  to  confine  the  prisoner 
for  an  unascertainable  period.  The  words  of  the  convic- 
tion itself,  indeed,  do  not  specify  the  precise  period.  But 
it  refers  with  sufficient  certainty  to  the  authority  given  by 
law  to  this  institution ;  and  that  .is,  in  express  terms,  to 
retain  in  its  custody  male  persons  until  their  majority, 
and  female  persons  until  the  age  of  eighteen  years.    By 
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this  provision  the  construction  of  every  conviction  is  gov- 
erned. Even  if  there  was  any  ambiguity  in  the  language, 
it  should  be  construed  liberally ;  for,  the  authority  given 
to  this  institution  is  beneficent  in  its  effect  on  the  indi- 
vidual prisoner,  and  on  society;  and,  in  relation  to  the 
former,  the  exercise  of  the  authority  amounts  to  a  com- 
mutation of  the  ordinary  punishment  Strictly  speaking, 
confinement  in  the  House  of  Refuge  does  not  partake  of 
the  degradation  or  physical  suffering  to  which  persons  are 
subject,  usually,  in  prisons.  Its  discipline  is  reformatory, 
with  the  view  of  saving  persons,  during  llie  susceptibility 
of  tender  years,  from  total  profligacy,  and  restoring  them 
to  society  in  a  condition  no  longer  dangerous  to  it. 
The  order  of  the  judge  should  be  reversed. 

Gbo.  Q.  Barkard,  J.  The  Society  for  the  Beformation 
of  Juvenile  Delinquents  was  incorporated  by  the  legisla- 
ture in  1824.  Power  was  given  to  the  managers  of  the 
society  '^  to  receive  and  take  into  the  House  of  Befuge  to 
be  established  by  them,"  certain  classes  of  delinquent 
children,  and  ^'  to  place  the  said  children  committed  to 
their  care,  during  the  minority  of  9uch  children^  at  such  use- 
ful employments,  and  to  cause  them  to  be  instructed  in 
such  branches  of  useful  knowledge,  as  shall  be  suitable  to 
their  years  and  capacities."  An  annual  report  was  to  be 
made,  by  the  managers,  to  the  legislature,  and  to  the  cor- 
poration of  the  city  of  New  York,  of  all  the  facts  and 
particulars  which  tended  to  show  the  effect,  whether  ad- 
vantageous or  otherwise,  of  the  association.  The  legisla^ 
tare  also  directed  that  the  act  should  **  be  construed,  in 
all  courts  and  places,  benignly  and  favorably  for  every 
humane  and  laudable  purpose  therein  contained."  The 
institution  thus  created  was  a  charity,  and  not  a  prison. 
Its  object  was  the  reformation  of  children,  and  not  their 
punishment  The  children  received  "by  them  fbr  this  pur- 
pose were  received  daring  tiielr  ^li^ori1y  for  boys,  and  nafc 
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beyood  tiie  age  of  eighteen  years  for  girls.  In  further- 
ance of  this  charitable  design  of  reformation,  courts  by 
which  juvenile  offenders  were  convicted  of  crime  were 
empowered,  instead  of  sentencing  such  person  to  a  state 
prison  or  county  jail,  to  order  '*  that  he  be  removed  to, 
and  confined  in,  the  House  of  Refuge  established  for  the 
reformation  of  juvenile  delinquents  in  the  city  of  Kew 
York."  The  sentence  of  the  law  upon  the  criminal  is  not 
imposed*  Instead  thereof  he  is  committed  to  the  cafe 
and  custody  of  this  charitable  institution  during  minority, 
io  be  instructed  in  useful  knowledge.  ISo  court  can  in- 
crease the  term  of  detention,  or  shorten  it  The  act  inoor- 
i)orating  the  society  fixes  it,  once  for  all.  The  learned 
judge  fell  into  an  error  in  discharging  the  defendant 
The  order  should  be  reversed,  and  the  defendant  remanded 
to  the  care  and  custody  of  the  relators. 

SiTTHBBLAND,  J.,  coucurred  in  the  conclusion. 

Order  reversed. 

[Nsw  ToRK  Gbnbbai.  Tbbk,  January  4, 1869.    Ckrktf  Sutheriand  and  Geo. 
B,  Bamtrd,  Jiisticea.J 
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Id  ao  adioD  against  a  corporation,  by  a  stockholdery  to  haTe  bis  contract  of 
snbwariptioQ  rescinded  and  the  amount  be  bad  paid  leAinded  to  bim,  on  tlie 
ground  tbat  tbe  company  did  not  acquire  or  own  certain  pieces  of  property 
which  it  was  represented  it  would  acquire,  tbe  judge  charged  the  Jury  that 
if,  upon  tbe  prospectus,  "  tbe  plaintiff  had  the  right  to  believe  that  it  was 
leasonably  certain  that  tbe  company  would  acquire  such  property,  and  tbat 
the  company  was  organised  with  a  yiew  to  ownership  of  those  pieces  of 

.  property,  then,  if  they  did  not  obtain  it,  be  would  be  entitled  to  recover." 
Bdd  that  tbe  charge  was  erroneous. 

A  corponAlon  being  about  to  be  formed,  for  tbe  purpose  of  dealing  in  aod 

:    develo^Bg  o9|  m  oil  lands,  certain 'named  property  was  expected  to  coBsti- 
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tuto  iU  inFested  cftpital.  Aftor  it  should  beoonM  orgaiuMd  it  was  to  por- 
chase  the  several  pieoes  of  oil  property  mentioned  in  the  prospectus.  It 
succeeded  in  obtaining  all,  except  one  piece,  as  to  which  there  was  some 
defect  of  title.  Setd^  that  in  the  absence  of  any  misrepresentation  or 
fhiud,  a  stockholder  could  not,  on  the  ground  of  the  ikflnre  of  the  company 
to  acquire  all  the  land  mentioned  in  the  prospectus,  maintain  an  action 
against  it  to  recover  back  the  amount  paid  by  him  iqKxn  his  snbscriptioii. 
MuLLi5,  J.,  dissented. 

Such  an  action  cannot  be  sustained  unless  the  objects  and  purposes  of  the 
company  hare  so  entirely  failed  that  the  oorporatlon  may  be  said  to  be  Tir- 
•toally  dissolred.    P^r  Fbokhax,  J. 

Where  there  is,  at  most,  a  failure  only  as  to  about  three  fourths  of  one  tenth 
of  the  property  intended  to  be  owned  by  the  company,  and  the  money  to 
buy  that  is  in  the  company's  treasury,  this  is  not  a  sufficient  ground  for 
dissolving  the  corporation.    i*<r  Pbckhak,  J. 

I^HE  plaintiff  alleges  in  substanoe,  in  hiB  ooinplaint,  that 
.  b^  became  a  subsoriber  to  the  capital  stock  of  the 
Northern  Light  Oil  Company  of  New  York,  upon  th^ 
strength  of  certain  representations  alleged  to  have  been 
made  by  the  company  that  they  owned  certain  property, 
and  also  upon  the  strength  of  a  farther  representation, 
alleged  to  have  been  made  by  the  company,  that  all  sab- 
scribers^  not  finding  the  property  as  represented,  conld 
withdraw  from  the  company.  He  then  alleges  that  the 
company  did  not  own  certain  pieces  of  property  which 
were  thus  represented  to  be  owned  by  them;  that  the 
stock  of  the  company  had  become  much  depreciated  in 
value,  and  that  he  had  tendered  back  his  stock  and  de» 
manded  the  amount  of  his  subscription  to  be  repaid  ta 
him  by  the  company,  which  they  had  refused  to  do. 

The  defendants,  in  their  answer,  denied  the  making  of 
any  of  the  alleged  representations,  and  in  the  main  denied 
all  the  material  allegations  of  the  complaint ;  admitting, 
however,  that  they  never  did  own  two  certain  pieces  of 
property  which  the  complaint  had  alleged  the  cotnpany 
had  represented  it  owned,  and  stating,  by  way  of  explana- 
tion, that  they  failed  to  acquire  this  property  in  conse- 
quence of  a  defect  in  the  title. 
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On  the  trial,  the  plaintiff  proved  that  one  Lockwood 
solicited  him  to  ambacribe  for  or  take  100  shares  of  the 
stock,  and  at  the  time  exhibited  to  him  what  purported 
to  be  a  prospedtUf  and  also  an  advertisement  respecting 
the  company,  cut  from  the.  colamns  of  some  newspaper, 
and  that  he  therenpon  signed  a  paper  agreeing  to  take 
100  shares  of  the  stock.  It  appeared  that  Lockwood 
acted  as  an  agent  or  broker  under  the  direction  of  one 
Avis,  of  the  firm  of  Avis,  Plumer  &  Co.,  of  Kew  York. 
The  plaintiff  attempted  to  prove  that  Avis  was  authorized 
by  the  company  to  exhibit  the  prospectus  and  procure 
subscriptions,  but  the  evidence  upon  this  point  went  no 
fuither  than  to  tend  to  show  that  certain  of  the  trustees 
had  giv^^  saeh  authority  to  Avis.  No  evidence  whatever 
was  offered  that  the  company,  by  any  corporate  action, 
ever  antkoriaed  any  one  to  exhibit  any  prospectus,  make 
any  Tepresentation,  or  procure  any  subscriptions  to  the 
stock.  The  plaintiff^s  evidence,  however,  was  received 
i^gaiDSt  the  defendants'  objection,  as  evidence  of  authority 
eottferred  upon  Avis  by  the  company. 

The  plaintiff  also  proved  that  Sylvanus  S.  Macy,  one 
ef  the  trustees  and  the  treasurer  of  the  company,  received 
the  moBey  paid  by  the  plaintiff  for  his  stock,  and  sent 
kim  Ae  certificate ;  and  it  was  claimed  that  Macy  sO  r^ 
ceiv^  the  money  on  behalf  of  the  company,  and  that  the 
company  thns  took  to  itself  the  benefit  of  the  contract  or 
BBbecription  made  by  the  plaintiff,  and  thereby  became 
boaad  by  the  representations  upon  which  it  was  made,  aH 
much  as  if  they  had  originally  authorized  them  to  be 

The  defendants  introduced  contradictory  evidence  as  to 
any  representations  having  been  at  any  time  directly 
aotborited  by  the  company.  They  fuHher  proved  that^ 
^or  to  the  time  of  the  formation  of  the  company,  till  of 
its  oapitel  stock  was,  by  an  agreement  among  the  ptb^ 
jectors,  disposed  of,  and  that,  immediately  upon   the 
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formation  of  the  company,  a  resolution  waa  passed,  recog- 
nizing this  prior  agreement,  and  directing  that  all  the 
capital  stock,  with  the  exception  of  a  thousand  shares, 
should  be  issued  to  Mr.  Macy,  as  a  special  trustee  for 
those  who  had  thus  agreed  to  take  the  stock,  and  that 
the  thousand  shares  excepted  as  above  mentioned,  were 
at  the  same  time  taken  by  the  gentlemen  becoming  the 
trustees,  and  paid  for,  and  the  certificates  issued  to  them, 
so  that,  at  the  time  of  the  plaintiff's  subscription,  the 
company  did  not  own  or  have  the  control  of  a  single  share 
of  its  stock. 

The  defendants  further  offered  evidence,  showing  that 
Mr.  Avis  was  one  of  the  projectors,  and  by  the  agreement 
before  mentioned  was  to  take  5000  shares  of  the  stock, 
and  that  the  stock  which  the  plaintiff  received  was  not 
issued  to  him  by  the  company,  but  was  transferred  to 
him  by  Mr.  Macy  as  a  portion  of  the  5000  shares  which 
he  had  agreed  to  take,  and  that  that  was  all  done  by  Mr. 
Macy,  without  any  direction  from  the  company,  who  had 
nothing  to  do  with  the  stock  but  by  the  authority  and 
direction  of  Mr.  Avis. 

It  appeared,  upon  examination  of  the  prospectus,  that 
it  did  no^  purport  to  be  issued  by  the  company,  or  by  its 
authority,  but  by  the  projectors  of  the  company,  of  whom 
the  only  ones  named  in  it  were  George  A.  Boyce,  and  Avis, 
Plumer  &  Co. 

The  principal  points  of  contest  at  the  trial  were,  as  to 
whether  the  alleged  representations  were  of  an  existing 
state  of  facts,  or  of  what  was  in  contemplation  merely, 
and  as  to  whether  the  defendants  or  Avis,  Plumer  &  Co. 
were  the  real  principals  of  Lockwood,  who  procured  from 
the  plaintiff  his  subscription.  The  learned  judge  left  the 
first  question  to  the  jury.  As  to  the  second,  he  held,  upon 
the  evidence,  that  the  company  were  the  real  prineipaU, 
and  so  instructed  the  jury,  in  effect. 

Exceptions  were  taken  to  some  of  the  rulings  of  th^ 
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learned  judge  upon  the  admission  and  exclusion  of  evi- 
dence, the  denial  of  the  defendants'  motion  to  .dismiss  the 
complaint,  and  to  portions  of  his  charge  to  the  jury. 

The  case  came  before  the  general  term,  upon  the  de- 
fendants' appeal  both  from  the  judgment  and  the  order 
of  the  special  term  denying  a  motion  for  a  new  trial.       » 

Peceham,  J.  In  my  opinion  the  judgment  should  be 
reversed.  Apart  from  any  other  question,  there  was  one 
proposition  submitted  to  the  jury,  by  the  learned  judge, 
which  I  think  cannot  be  maintained,  and  upon  which  the 
verdict  may  well  have  been  based.  He  charged  that  "  If 
upon  this  paper  (the  prospectus)  the  plaintiff  had  the  right 
to  believe  that  it  was  reasonably  certain  that  the  company 
would  acquire  this  property,  and  that  the  company  was 
organized  with  a  view  to  ownership  of  these  pieces  of  prop- 
erty, then,  if  they  did  not  obtain  it,  he  would  be  entitled 
to  recover.'^  Upon  this  charge  the  jury  must  necessarily 
have  found  for  the  plaintiff 

It  will  be  marked,  here,  that  no  misrepresentation  or 
fraud  is  the  basis  of  this  verdict;  none  is  within  this 
charge.  Here  was  a  corporation  about  to  be  formed,  with 
a  capital  of  one  million.  Certain  named  property  was 
expected  to  constitute  its  invested  capital.  Its  business 
was  to  deal  in  and  develop  oil  in  oil  lands.  After  its 
organization,  it  was  to  purchase  the  several  pieces  of  oil 
property  mentioned  in  the  prospectus.  It  succeeds  in 
obtaining  all,  except  one  piece,  called  the  '^Hammond 
well,"  or  the  piece  upon  which  said  well  was  sunk.  As  to 
this  piece  there  was  some  defect  of  title,  and  the  consider- 
ation money  therefor,  $75,000,  was  paid  to  or  left  in  the 
treasury  of  the  company. 

The  good  faith  of  the  company,  or  of  its  agent,  is  not 
questioned. 

Thus,  if  this  action  can  be  maintained,  every  other  sub- 
icriber  to  fhe  stock,  or  every  stockholder,  may  sue  the 
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plaintiff's  evideoce,  or  the  jury  were  bound  to  find  tb« 
fiict  to  be  as  proved  on  the  part  of  the  plaintiff.  The  de- 
fendant gave  its  evidence,  and  the  jury  found  against  it; 
and  for  the  purposes  of  this  appeal  it  must  be  taken  to  be 
the  fact  that  the  defendant  was  the  vendor  of  the  stocky 
pursuant  to  a  contract  made  with  the  plaintiff. 

But  if  I  am  wrong  in  this,  a  brief  examination  of  the 
evidence  on  the  part  of  the  defendant  will  show  that  bo 
&r  from  overcoming,  it  strengthens  the  case  made  by  the 
plaintiff. 

One  of  the  grounds  .relied  on  to  prove  that  the  contract 
for  the  stock  could  not  be  with  the  company,  is  that  cer- 
tificates for  the  entire  capital  stock  had  been  issued  to 
subscribers  before  the  plaintiff  subscribed,  and  there  was 
not,  therefore^  any  stock  owned  by  the  company,  which 
it  could  sell  or  deliver  to  the  plaintiff. 

It  was  proved,  on  the  trial,  that  on  the  same  day  the 
company  was  organized,  (which  seems  to  have  been  the 
24th  October,  1864,)  nine  of  the  trustees  subscribed  for 
$10,000  of  the  stock,  and  a  resolution  was  passed  that  the 
remaining  4^990,000  of  the  capital,  together  with  $10,000  in 
cash,  be  delivered  to  one  Macy,  the  trustee  for  the  pur« 
chase  of  the  oil  lands  proposed  to  be  acquired  by  the  com* 
pany,  ''  when  he  ehall  deliver  to  thi$  company  the  titie  and 
po$$e$9ion  t>f  said  property.'*  In  pursuance  of  this  reso- 
lution, the  officers  did  issue  to  Macy  a  certificate  for  99,000 
chares,  and  certificates  for  100  shares  to  the  other  sub- 
scribers. The  date  of  the  certificate  to  Macy  is  the  4th  of 
November. 

The  plaintiff's  subscription  for  the  100  shares  and  the 
payment  of  $300  upon  it  were,  as  Lockwood  testifies,  con- 
current acts*  That  money  was  received  by  Macy  on  the 
11th  of  November,  and  for  it  he  gave  a  receipt  as  trustee. 
The  date  of  the  plaintiff's  subscription  must  have  been 
after  the  3d  of  November,  because  Lockwood  testifies  that 
Avis  gave  him,  when  he  came  to  Bridgeport  to  see  him. 
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papers  dated  the  3d  of  November.  I  think  we  may  assume 
that  the  plaintiff's  subscription  was  between  the  3d  and 
11th  of  November. 

If  the  subscription  was  on  or  after  the  4th  of  November^ 
Macj  held^  when  it  was  made,  the  whole  capital  stock  of 
the  company y  except  the  1000  shares  issued  to  others,  as 
above  stated.  If,  however,  he  had  not  received  a  convey- 
ance of  the  property,  the  stock  was  still  the  property  of 
the  company;  it  had  no  validity  until  it  was  delivered  in 
payment  of  the  land.  When  he  received  or  delivered  to 
the  defendant  a  conveyance  of  the  oil  lands,  there  is  no 
proof  in  the  case.  When  he  did  receive  such  conveyance, 
the  0tock  became  the  property  of  the  owners  of  the  land, 
as  Steele  testifies  that  the  owners  of  the  land  were  to  have 
voted  to  them  the  whole  stock  of  the  company  to  pay  for 
the  property. 

It  is  not  proved  that,  when  the  plaintiff  subscribed,  the 
company  did  not  own  the  99,000  shares  of  its  stock.  But 
let  us  suppose  it  had  transferred  to  Macy  all  of  said  stock. 
We  look  in  vain  for  any  evidence  that  there  was  any 
notice  given  to  the  plaintiff  that  he  was  purchasing  stock 
of  Avis,  Plumer  &  Co.,  or  other  stockholders  of  the  com- 
pany. The  arrangements  between  the  owners  of  the  la&d 
and  the  trustees  of  the  company — ^the  resolutions  of  the 
25th  of  October — ^were  known  to  the  trustees  only,  and  were 
not  known  to  the  plaintiff  If  he  was  purchasing  stock  of 
a  stockholder,  it  was  a  fact  unknown  to  him.  He  was 
asked  to  stibseribe  for  stock,  and  he  did.  The  only  sub- 
scription for  stock  that  can  be  made  is  for  the  stoek  of  the 
company,  and  when  made,  it  is  a  contract  between  the 
company  and  the  subscriber.  No  person  holding  stock  in 
a  corporation  and  desiring  to  sell  it,  would  ask  another  to 
subscribe  fftr  it  That  language  is,  I  repeat,  only  used 
when  it  is  proposed  to  another  to  enter  into  a  contract  with 
an  existing  corporation  for  a  portion  of  its  capital  stock. 

It  is  said  that  this  agreement,  -signed  by  the  plaintiff. 
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wa«  not  In  ibrm  an  agreement  with  the  company,  but 
is  an  agreement  between  the  seTeral  snbscribers  to  take 
stockf  upon  terms  indicated  in  the  paper  itself.    I  do  not 
find  that  the  paper  actually  signed  bj  the  plaintiff  is  in- 
serted in  the  ease,  and  I  assume  that  the  counsel  under- 
stands that  the  plaintiff  signed  the  same  paper  to  which  ia 
affixed  the  names  of  Aspinwall  and  others,  whereby  they 
agree  to  take,  in  the  aggregate,  9^82,900  of  the  stock. 
That  paper  recites  that  certain  persons  named  proposed  to 
organize  a  company  with  a  capital  of  $1,000,0G0  to  pur- 
chase certain  coal  lands,  and  to  issue  in  payment  therefor 
100,000  shares  of  the  capital  stock  of  said  company.    They 
agree  to  subscribe  the  sums  set  opposite  their  names, 
towards  purchasing  the  annexed  schedule  of  property,  to 
be  paid  to  trustees  to  be  elected  by  the  subscribers  afUr 
the  whole  amount  of  vtock  thall  have  been  taken^  as  follows : 
30  per  cent  when  the  whole  amount  of  stock  is  taken ; 
20  per  cent  thirty  days  thereafter;  20  per  cent  in  sixty 
and  30  per  cent  in  ninety  days.    By  this  paper  the  stock 
of  the  company,  when  organized,  was  to  be  issued  to  pay 
for  the  land,  and  what  obligation  was  assumed  by  those 
subscribing  it,  it  is  difficult  to  comprehend,  unless  it  is  to* 
be  deemed  an  agreement  to  take  stock  in  the  company 
when  organized.    If  this  ia  the  meaning  of  it,  then  it 
ceased  to  be  an  agreement  to  take  stock  in  such  a  com- 
pany  when  it  was  actually  incorporated ;  and  it  is  certain 
that  the  plaintiff  did  not  sign  until  after  incorporation. 

Had  the  stock  not  been  actually  issued  to  the  plaintiff, 
no  action  could  have  been  maintained  against  him,  on  this 
paper,  if  it  is  the  one  signed  by  him.  But  when  he  paid 
and  received  a  certificate  fi)r  his  stock  the  agreement  was 
complete,  and  it  ceased  to  be  of  the  slightest  importance 
whether  it  was  a  valid  or  void  agreement  he  h&d  signed. 

If  this  paper  showed  that  the  defendant  was  contracting 
for  stock  which  had  been  issued  to  and  held  by  other  par- 
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ties,  it  woald  of  course  preclade  bim  from  saying  that  he 
parohased  of  the  company.  Bat  such  is  not  the  fair  im- 
port of  the  paper. 

It  maj  be  said  that  the  intention  as  disclosed  by  this 
paper  waa  to  issue  the  stock  of  the  company  in  payment 
of  the  land,  and  that  the  persons  signing  this  agreement 
thereby  obligated  themselves  to  take  from  the  persons  to 
whom  the  stock  was  issued,  stock  to  the  amount  sabscribed 
by  each.  To  justify  this  construction,  it  must  appear  that 
the  stock  was  aetoally  and  in  good  &ith  transferred  by  the 
company  to  the  persons  selling  the  land.  The  paper  man- 
ifests no  such  intention.  The  owners  of  the  land  nerer 
mteoded  to  take  stock  in  payment  of  their  property..  The 
very  terms  of  the  agreement  are,  that  each  subscriber  be* 
comes  such  for  the  amount  or  number  of  sharea  set  oppo- 
site his  name  *^  towards  pwrehaUng  the  annexed  $eheduU  of 
frofmrty  at  $1,000,000."  Each  subscriber  annexed  to  his 
signature  an  amount  in  dollars  and  cents,^  and  not  shares. 

The  manner  in  which  the  arrangement  was  carried  out 
shows  that  it  was  never  the  intention  that  the  owners  of 
the  land  should  take  their  pay  in  stock.  The  transfer  was 
to  Macy  as  trustee^  and  before  title  to  the  property  was 
e^mveyed,  he  proceeded  to  sell  the  stock  and  give  certifi- 
eates,  in  the  name  of  the  company,  to  whoever  was  entitled. 

No  person  reading  this  paper  after  the  organization  of 
the  company,  would  suppose  that  he  was  buying  stock 
of  Maqr,  as  trustee  or  otherwise ;  and  the  whole  business 
waa  conducted  so  as  to  convey  to  subscribers  the  impress- 
ion that  they  were  dealing  with  the  company*  Yet  it  ia 
now  claimed  that  the  company  had  no  stock  to  sell,  and 
they  were  dealing  with  men  of  whose  existence  they  had 
BO  knowledge,  and  with  whom  they  never  intended  tO/ 
contract. 

When  the  plidntiffi  and  others  who  subscribed  after  the 
incorporation  of  the  company  paid  money  on  the  stock,, 
they  received  a  receipt  signed  by  Macgj  trvstee.    Trustee 
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of  what  ?  He  was  a  trustee  of  the  company,  and  publicly 
known  as  such.  He  was  the  tpeaial  trustee  appointed  by  a 
resolution  of  the  board  to  receive  the  stock  and  pay  it  out 
for  the  land.  The  plaintiff  knew  him  in  the  former  charac- 
ter, but  not  in  the  latter.  The  designation  of  trustee,  used 
in  signing  the  receipt,  was  conclusive  evidence  to  the  plain- 
tiff that  his  money  was  received  by  the  company.  And 
if  this  designation  can  now  be  used  to  charge  the  plaintiff 
with  the  knowledge  that  Macy  was  a  special  trustee,  it 
would  be  imputing  to  him  knowledge  which,  upon  the 
proof  in  this  case,  he  never  had. 

It  is  next  insisted  that  the  company  never  authorized 
Avis  to  issue  the  prospectus,  and  as  a  consequence,  that 
it  is  not  liable  for  any  representations  contained  in  it. 
This  waa  a  question  for  the  jury,  and  they  hav4  disposed 
of  it  But  let  us  see  whether  the  finding  that  it  was  au« 
thorized  by  the  company  is  not  supported  by  the  evidence. 
Avis  says  he  was  requested  by  Howland,  Sent,  Watson 
and  others,  to  assist  in  getting  up  a  company ;  that  he 
prepared  the  prospectus  and  submitted  it  to  Howland, 
Kent,  Brown,  Jones  and  Steele,  at  a  meeting  at  which 
all  these  persons  were  present.  They  approved  it,  and 
he  had  it  published  by  their  directions.  These  persona 
took  copies  to  get  subscribers ;  and  be  knew  that  How* 
land  used  them  in  getting  subscribers.  The  company  paid 
for  printing  it  And  Lockwood  testifies  that  he  showed 
the  prospectus,  oa  one  occasion,  to  Howland,  the  presi- 
dent, and  asked  him  if  its  statements,  were  correct,  and  he 
said  they  were.  The  witness  could  not  say  that  he  saw 
its  contents.  Avis  testifies  that  he  was  employed  by  the 
company  to  procure  subscriptions  for  stock,  and  he  deliv- 
ered  this  prospectus  to  Lockwood,  and  Lockwood  exhib- 
ited it  to  the  plaintiff  as  a  document  issued  by  the 
company,  and  upon  the  strength  of  it  the  plaintiff's  sub- 
scription was  obtained. 

Of  the  persons  advising  the  preparation  and  presenting 
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of  the  prospectus  to  be  used  in  procunng  subaeriptioBt  to 
stock,  who  knew  its  contents  and  approved  of  tbeiQ,  How* 
land,  Steele,  Macy  and  Watson,  were  elected  trustees,  and 
they  knew,  therefore,  the  contents,  and  the  use  intended 
to  be  made  of  the  document 

Many  of  these  matters  are  denied  by  Howland  and 
Maey,  but  the  jury  have  believed  the  plaintiff's  witnesses, 
and  unless  the  court  is^  for  the  parposes  of  this  case,  to 
usurp  the  province  of  the  jury,  the  finding  on  this  point 
must  stand. 

In  answer  to  all  this,  it  is  said  there  is  no  proof  that  the 
corporation  ever  authorized  any  person  to  receive  subscrip- 
tions for  stock.  That  Avis,  Plomer  &  Co.  were  not  only 
agents  for  the  corporation,  but  were  authorized  to  receive 
subscriptions  for  stock,  is  established  by  the  letters  of  the 
secretary,  of  October  28tb,  1864,  addressed  to  A.,  P.  &  Oo«, 
in  which  he  asks  them  to  bring  to  the  office  of  the  com* 
pany  all  the  subscription  lists  that  they  might  have  to  the 
stock  of  the  company,  and  to  withdraw  all  advertisements. 
Can  there  be  a  more  unequivocal  recognition  of  an  agency 
than  this?  The  trustees  of  the  company  knew  of  the 
issuing  and  use  to  be  tiiade  of  the  prospectus.  One  of 
them  used  it  to  induce  subscriptions  of  stock.  Avis, 
Plumer  &  Co.  were  the  agents  of  the  company  to  pro- 
cure subscriptions,  and  they  employed  Iiockwood  for  that 
purpose,  delivering  him  the  prospectus.  He  used  it  to 
induce  persons  to  subscribe.  The  money  paid  on  such 
subscriptions,  and  the  subscriptions  themselves,  were  sent 
to  the  company,  credit  given  for  it,  and  stock  issued. 

In  view  of  these  facts,  it  is  impossible  to  say  that  the 
company  was  not  the  seller  of  the  stock. 

The  defendant's  counsel  doubts  the  truthfhlness  of  the 
testimony  of  Avis,  and  suggests  that  it  is  unworthy  of 
credit.  But  with  the  amount  of  credit  to  be  given  to  his 
evidence,  we  have  nothing  to  do.    It  was  for  the  jury  to 
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paaB  QpOB  that  questioD,  and  wYtb  th^r  decision  we  mnat 
be  coDlcrat. 

If  it  be  tnie  that  the  corporation  waa  the  vendor  of  the 
0toek,  it  follows  that  it  is  chargeable  with  wfaateyer  legal 
responsibility  results  from  the  contract;  and  it  is  respons- 
ible for  the  representations  of  its  agents,  by  which  the 
plaintiff  was  induced  to  enter  into  the  contract,  whether 
honest  or  firaudulent 

The  representations  on  which  the  plaintiff  claimed  he 
relied,  and  which  induced  him  to  enter  into  the  contract 
fer  the  stock,  were  those  relating  to  the  Hammond  well 
and  ti[ie  Smith  Jones  farm.  And  in  relation  to  these,  the 
jmy  were  instructed  that  if  they  found  that  that  well  and 
ferm  were  of  any  such  value,  and  formed  so  essential  a 
part  of  the  whole  scheme  that  the  jJaintiff  would  not  have 
entered  into  it  and  become  a  stockholder  if  he  had  under- 
stood that  the  corporation  could  not  have  acquired  this  pro- 
perty, then  the  representation  would  be  material.  There 
is  BO  exception  to  this  part  of  the  charge,  and  the  jury 
must  therefore  have  found  that  the  representation  was  not 
only  material,  but  so  material  as  that  the  plaintiff*  wottld 
not  halve  subscribed  for  stock  had  it  not  been  for  this  rep- 
resentation. 

Again  ^  it  was  submitted  to  the  jurjr  to  say  whether  the 
representation  thus  made  was  true ;  and  they  were  told 
thai  it  was  conceded  that  the  corporation  did  not  acquire 
title  to  the  pieces  of  land  referred  to^  To  l^is  part  of  the 
charge  there  is  no  exception,  and  the  jury  must  have 
found  the  representation  to  be  mitrue. 

This  brings  me  to  the  point  principally  relied  on  by  the 
appellant's  counsel  to  reverse  this  judgment;  that  is,  the 
alleged  error  in  that  part  of  the  charge  to  the  jnry,  in 
which  they  were  told  that  if  the  representation  waa  that 
the  d^ndant  was  the  owner  of  the  property,  or  it  was 
understood,  and  it  gave  the  plaintiff'  reason  to  uudenitand, 
that  this  identical  property  was  to  be  the  property  of  lie 
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Mmpany,  and  to  form  the  capital  with  which  it  was  to 
carry  on  busineBs,  although  it  might  not  have  owned  it  at 
the  aiomernt,  and  he  was  thereby  led  into  the  arrangementi 
the  defendant  mnst  make  it  good. 

Agiain ;  the  jury  were  told  that  if  upon  this  paper  th« 
plaintiff  had  the  right  to  believe  it  was  rea$imabljf  etrietin 
that  t£e  defendant  would  acquire  this  property,  and  it  was 
acquired  with  a  view  to  the  ownership  of  the  property,  if 
it  did  not  obtain  it  he  would  be  entitled  to  recover.  Bat 
if  it  was  understood  by  the  plaintiff  that  the  defendant 
night  or  slight  not  acquire  title  to  these  pieces  of  prop- 
erty, depending  upon  contingencies  thereafter  to  occur, 
then  it  was  not  material,  and  the  plaintiff  could  not 
recover. 

One  of  the  ernors  in  this  part  of  the  charge,  insisted  on 
by  the  defendant's  counsel,  is,  that  it  was  submitted  to  the 
joiy  to  Eoty  which  of  two  constructions  of  the  representa^ 
tions  in  the  prospectus  was  the  correct  one— that  is  to  say, 
whether  the  representation  was  that  the  company  bad  ac«- 
quired  the  title  to  the  property,  or  whether  it  was  reasoor 
ably  certain  that  it  would  acquire  it«  The  counsel  insists 
that  the  construction  was  for  the  court,  and  not  for  the 
jnry. 

If  tke  ppospectas  spoke  as  of  a  day  antj^or  to  the  in- 
eorpomtion  of  the  defendant,  what  was  said  in  it  as  to  a 
company  to  be  ineorpcrated^  and  to  acquire  property,  would 
naturally  refer  to  an  incorporation  and  acquisition  of  prop- 
erty thereafter  to  take  place.  But  in  that  prospectus  is 
found  such  language  as  this,  speaking  of  the  Bynd  Farm 
OH  Ooflopany,  ^itie  -paying  a  raynkjf  te  this  company  of  ono- 
eigbch  of  all  the  oil  in  all  the  wells,  free  of  expense  to  tkie 
company.''  Again  it  says,  ^'the  company's  property  now 
eom^riees  ceitain  lands  and  wells  which  are  specified,  pro- 
dneing  to  thk  company  over  125  barreie  per  d^y^  which,  at 
|8  per  barrel,  pays  over  36  per  cent  per  annum  on  its  en- 
tire eapitaV'  lie 
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The  plaintiff  subscribed  after  the  organization.  When 
this  prospectus  was  exhibited  to  him,  what  construction 
was  he  authorized  to  put  upon  this  language?  The  incor- 
poration of  the  company  was  not  then  a  thing  in  the 
future ;  that  was  complete.  When  it  said  this  campany'9 
property  consists  of  such  and  such  lands,  and  it  is  in  the 
receipt  of  so  many  barrels  of  oU  per  day,  was  he  thereby  to 
understand  that  the  acquisition  of  property  was  yet  to  be 
madej  or  was  he  not  right  in  inferring  that  the  company 
ihen  owned  all  the  property  it  proposed  to  acquire. 

To  a  proper  construction  of  this  paper,  it  was  necessary 
to  ascertain  the  time  it  was  exhibited  to  the  plaintiff  as 
if  before  subscribing,  it  must  receive  one  construction;  if 
after,  another. 

The  general  rule  is  that  the  construction  of  contracts 
belong  to  the  court,  and  not  to  the  jury,  (2  Cowen  ^ 
Hilts  Notesy  1420.  17  Wend.  638.  23  Barh.  431.)  But 
this  is  not  universally  true.  When  there  is  a  conflict  of 
evidence  in  regard  to  the  terms  of  the  contract^  or  when 
there  are  extraneous  circumstances  proved  which  affect 
the  construction,  then  the  construction  must  be  given  to 
the  jury.     (2  Cowen  ^  HiU's  Notes,  1420.) 

In  this  case  the  jury  must  ascertain  the  time  when  it 
was  signed  by  the  plaintiff,  and,  as  a  consequence,  whether 
the  representation  was  of  something  to  be  done,  or  as  to 
something  which  had  already  occurred.  For  these  pur- 
poses, the  paper  would  not  be  for  the  construction  of  the 
court,  but  of  the  jury. 

The  same  considerations  which  Chief  Justice  Marshall 
held  in  Siting  v.  Bank  of  the  United  StateSy  (11  Wheat.  59,) 
rendered  proper  the  submission  of  the  construction  of 
certain  papers  to  the  jury^  in  that  case,  apply  in  all  their 
force  in  this.  If  the  representations  are  to  be  considered 
as  representations  of  existing  facts,  what  was  said  by  the 
court  as  to  "reasonable  certainty"  of  the  defendant's  pro- 
coring  the  property,  would  be  wholly  immaterial.   It  would 
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be  an  instraction  upon  a  proposition  oatside  of  the  law. 
Bat  it  is  due  to  the  defendant  that  the  question  whether 
that  branch  of  the  instruction  is  correct,  should  be  met 
and  decided  without  regard  to  any  mere  technicality,  so 
that  if  it  is  wrong,  and  has  caused  injury  to  the  defendant, 
a  new  trial  may  be  had. 

The  first  objection  to  this  clause  of  the  charge  is  that  it 
authorized  the  jury  to  find  for  the  plaintiff,  if  they  should 
find  the  representation  to  be  that  the  defendant  would 
thereafter  acquire  the  Hammond  well  and  the  Smith  Jone» 
farm;  that  the  acquisition  being  thereafter  to  happen,  it 
was  contingent  and  uncertain— matter  of  conjecture  and 
not  of  fact. 

Aside  from  any  authority  upon  the  precise  question  thpa 
presented,  I  insist  that  the  construction  is  right,  iipon 
well  settled  principles.  A  company  is  organized  to  pur- 
chase and  work  mineral  lands,  and  the  officers  and  agents 
give  out  that  it  will  acquire  title  to  certain  lands,  describe 
iug  them,  which  contain  valuable  ores,  and  which  when 
worked  will  yield  large  dividends  to  the  company.  Upon 
this  assurance  persons  take  stock,  and  it  becomes  impossi- 
ble to  get  title.  In  the  case  supposed  there  is  not  a  shadow 
of  intentional  fraud  or  deception ;  yet  can  it  be  possible 
that  the  persons  paying  cannot  sue  for  and  recover  their 
money  ?  In  such  a  case  the  stockholder  would  be  entitled 
to  recover,  either  on  the  ground  of  mistake  or  of  failure 
of  consideration.  But  I  think  also  he  has  the  right^to 
rescind  the  contract,  on  discovering  that  the  representa- 
tion as  to  the  mine  was  unfounded. 

The  distinction  between  a  representation,  which  amounts 
to  a  positive  assurance  that  something  will  occur  or  be  dane^ 
in  the  future,  whereby  the  value  of  the  subject  matter  of 
a  contract  will  be  made  more  valuable,  and  one  which  is 
the  expression  of  a  mere  opinion  or  conjecture,  is  obvious 
enough,  and  is  acted  upon  by  men  of  business  every  day. 
And  when  the  assurance  is  not  made  good,  the  other  party 
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to  the  contract  is  defrauded.  Sach  a  representation,  to  be 
relied  upon,  must  of  course  be  of  something  to  be  done 
or  acquired,  which  the  person  making  it  has  the  physical 
or  legal  capacity  to  perform.  Such  a  representation  is 
calculated  and  intended  to  have  the  same  influence  upon 
the  mind  of  the  other  party  to  the  contract  that  a  repre- 
sentation that  the  act  was  already  done,  or  thing  acquired, 
would  have;  and  the  injury,  if  it  is  not  done,  is  precisely 
the  same. 

A  representation,  on  the  other  hand,  as  to  acts  which  it 
is  not  physically  or  legally  possible  for  the  person  to  per^ 
form,  or  in  regard  to  matters  of  opinion  or  conjecture,  or 
such  as  every  vendor  of  property  is  permitted  to  mak^ 
without  incurring  liability  in  the  event  of  their  being 
untrue,  the  other  party  to  the  contract  does  not  rely  upon 
and  is  not  prejudiced  if  they  prove  to  have  been  unfounded. 
Assurances  by  vendors  that  they  will,  before  delivering 
the  property  sold,  cause  it  to  be  put  in  the  condition 
required  by  the  purchaser,  is  within  the  class  of  repre* 
sentations  to  which  I  refer.  If  in  such  case  the  purchaser, 
relying  on  the  assurance  that  the  vendor  will  do  as  bo 
assured  him  he  would,  pays  his  money,  and  the  assurance 
is  not  made  good,  the  purchaser  is  relieved  from  his  con-* 
tract,  as  effectually  as  if  the  assurance  related  to  the 
present  condition  of  the  property,  and  proved  to  be  untrue. 
The  thing  to  be  done,  may  be  done ;  the  person  making 
the  representation  is  presumed  to  have  inform,ed  himself 
whether  he  could  perform  it  In  such  cases  the  person  to 
whom  it  is  made  is  not  trusting  to  opinion  or  conjecture, 
but  to  one  of  the  ordinary  contingencies  of  business.  All 
contracts  to  be  performed  in  the  future  involve  these  con* 
tingencies ;  but  no  one  doubts  their  obligation,  on  that 
account  Q-erhard  v.  BateSy  (75  Sng.  Com.  Law^  4tI5 ;)  J8M* 
dU  V.  Levy^  (2  id.  20 ;)  Seaman  v.  LoWy  (4  Bww.  387,)  are 
cases  in  which  the  representation  was  as  to  something  to 
happen,  or  to  be  done,  yet  it  was  held  to  be  actionable. 
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It  is  conceded  by  the  defendant's  counsel  that  there  are 
eases  in  which  a  representation  as  to  something  in  the 
fntnre  may,  if  fraudulent,  be  the  basis  of  an  action.  Bat 
to  establish  fraud  in  such  case^  it  fkiust  be  proved  that  the 
person  who  made  the  representation  knew  when  he  made 
it  that  there  was  no  ground  for  believing  that  the  event  to 
docur,  or  thing  to  be  done,  would  be  done  or  occur. 

When  a  man  represents  to  the  public  that  he  owns  land 
on  a  stream  which  can  be  made  a  valuable  mill  site  bj 
purchasing  the  right  to  flow  his  neighbor's  land  above 
him,  on  the  same  stream,  which  he  avers  he  is  about  to 
do,  and  offers  the  land,  with  the  right  to  flow  the  neigh- 
bor's land,  and  he  sells  for  a  gross  sum  both  the  land  and 
the  right,  is  not  the  purchaser  induced  to  make  the  coU'* 
tmet  on  the  strength  of  a  representation  as  to  a  thing 
thereafter  to  be  done  by  him  ?  In  such  a  ease  there  is  no 
actual  fraudulent  intent  in  the  seller.  But  is  not  the  pur* 
chaser  injured,  just  as  much  as  if  the  sale  was  procured 
with  the  most  corrupt  intent  ?  Why  the  question  of  intent 
or  knowledge  should  ever  have  been  permitted  to  enter 
into  such  cases,  unless  to  enhance  the  damages,  I  cannot 
comprehend.  The  question,  and  the  only  question,  should 
be,  was  the  r^resentation  such  as  that  a  prudent  man 
should  rely  upon  it,  or  was  it  mere  matter  of  opinion  or 
ooDJecture  in  regard  to  matters  as  to  which  no  man  is 
justified  in  dealing  upon  the  opinion  of  others.  If  the 
latter,  there  is  no  liability ;  as  to  the  former,  there  is. 

In  the  ease  supposed,  would  the  damage  to  the  purchaser 
be  any  greater  because  the  vendor  knew,  when  he  made 
&6  representation  as  to  his  ability  to  acquire  the  right  to 
flow  his  neighbor's  land,  that  such  right  could  not  be 
obtained.  The  moral  Krong  may  be  greater;  the  legal 
wrong  is  not  increased  a  jot 

A  principal  question  here  is  whether  an  individual,  or 
oorporation,  is  liable  for  the  fraud  of  his  or  its  agent  I^ 
as  is  contended  for  by  the  counsel  for  tiie  defendant,  it  is 
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necessary  to  show  knowledge  on  the  part  of  the  agent^  of 
the  falsity  of  a  representation  made  by  him,  or  an  intent 
to  defraud  the  person  with  whom  he  is  dealing,  in  addi- 
tion to  the  fact  that  tH^  representation  was  not  true,  in 
order  to  recover,  the  question  then  is,  not  so  much  the 
truth  or  falsity  of  the  representation — not  the  motive  and 
intent  of  the  real  party  to  the  contract,  but  of  the  state  of 
mind  of  the  agent.  For  the  intent  of  the  agent,  the  prin- 
cipal cannot  be  liable;  for  the  truth  or  falsity  of  the 
representation,  he  is  liable. 

When  the  representation  relates  to  something  to  bo 
done  in  the  future,  and  the  representation  has  induced 
the  other  party  to  enter  into  the  contract,  to  require  proof 
that  the  agent  knew,  when  he  made  it,  that  there  was  no 
ground  for  believing  that  the  act  could  or  would  be  done, 
is  to  make  the  mental  operations  or  condition  of  the  agent 
the  test  of  liability,  instead  of  the  truth  of  the  representa- 
tion. Such  a  rule  is  unsupported  by  any  principle  which 
should  be  permitted  to  regulate  the  affairs  of  men. 

I  am  aware  that  in  England  and  in  this  country  the 
courts  of  law  have  required  proof,  in  order  to  authorize  a 
recovery,  that  the  person  making  the  representation  knew 
it  to  be  false,  or  intended  to  cheat  the  person  with  whom 
he  was  dealing.  It  was  occasionally  held  that  knowledge 
or  intent  need  not  be  proved;  that  falsity  of  the  repre- 
sentation was  enough.  The  courts  of  equity,  on  the  other 
hand,  uniformly  gave  relief  when  the  representation  was 
shown  to  be  false,  provided  it  was  material  and  induced 
the  other  party  to  enter  into  the  contract,  or  do  some  other 
act  to  his  prejudice.  In  other  words,  the  courts  of  law 
required  moral  fraud  to  be  established.  Courts  of  equity 
only  required  legal  fraud. 

In  BenneU  v.  Judson^  (21  N.  T,  Rep,  238,)  the  Court  of 

.Appeals  applied  the  rule  in  equity  to  actions  at  law,  and 

has  thus  swept  away  the  great  mass  of  cases  in  which 

knowledge  of  the  felsity  of  the  representation  or  fraud* 
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ulent  intent  on  the  part  of  the  person  making  it  must  be 
proved,  in  order  to  entitle  the  injured  party  to  recover. 

The  case  of  Bennett  v.  Jtidsan  has  no  application  to  a 
class  of  cases  of  frequent  occurrence,  such  as  representi^ 
tions  of  matters  of  which  the  person  making  them  cannot 
be  presumed  to  have  any  personal  knowledge,  and  as  to 
which  he  is  understood  to  speak  from  information  derived 
from  others.  In  such  cases,  the  person  making  the  repre- 
sentation is  only  liable  to  relate  truthfully  what  he  has 
•  heard,  or  to  give  his  opinion  honestly  if  he  speaks  of  mat* 
ter  of  oTpinion  merely.  To  this  class  of  cases  belong 
representations  as  to  solvency,  character,  and  other  matters 
of  the  same  or  similar  description.  In  these  cases,  in 
order  to  recover,  it  must  be  proved  either  that  the  defend- 
ant  knew  the  representation  was  false,  when  he  made  it^ 
or  that^  not  knowing  whether  it  was  true  or  fftlse,  he  made 
it  with  intent  to  defraud. 

In  Bennett  v.  Judion,  a  representation  is  held  to  be 
firaudulent  when  it  is  proved  to  be  untrue,  and  the  person 
making  it  did  not  know,  when  he  made  it^  whether  it  was 
true  or  false. 

It  follows  from  these  considerations  that  if  the  represent- 
ation was  of  an  existing  fact,  it  was  not  necessary  for  the 
plaintiff  to  prove  any  thing  beyond  the  untruth  of  the 
representation ;  knowledge  on  the  part  of  the  agent  as  to 
its  truth  being  wholly  immaterial.  This  was  the  very 
point  decided  in  Bennett  v.  Jvdson,  If  the  representation 
is  to  be  considered  an  assertion  that  the  Hammond  well 
&c.  would  be  acquired,  and  it  having  been  found  that  this 
representation  was  so  far  material  that  the  plaintiff  would 
not  have  entered  into  the  contract  had  it  not  been  made, 
then  it  was  such  a  representation  as,  being  found  to  be 
untrue,  entitled  the  plaintiff  to  rescind  the  contract  and 
to  receive  back  the  money  ^id. 

It  would  be  the  highest  injustice  to  hold  a  person  bound 
by  a  contract  when  he  Mh  to  acquire  by  virtue  Of  it  the 


182  CASES  IN  THE  SUPREME  COURT. 

Kelaey  p.  Northern  Light  Oil  Company. 

rery  thing  which  he  entered  into  the  contract  to  obtain. 
'It  is  not  in  Buch  a  case  that  the  injured  party  is  turned 
over  to  an  action  to  recover,  because  of  a  partial  failure 
of  consideration. 

In  Flight  v.  Booths  (1  Btng.  N.  G.  370,)  a  lease  was  sold 
at  auction,  of  which  a  description  was  given  before  and  at 
the  sale.  The  plaintiff  purchased,  but  on  finding  that  it 
did  not  answer  the  description,  he  refused  to  complete  the 
purchase,  and  sued  to  recover  the  money  paid  at  the  time 
of  the  sale;  and  it  was  held  that  he  was  entitled  to  rescind 
the  contract  and  recover  what  he  had  paid.  Here  it  may 
be  said  the  contract  was  executory,  and  in  such  case  he 
may  rescind,  but  the  right  does  not  exist  in  the  case  of  an 
executed  contract.  In  that  case  he  can  only  sue  for 
damages.  Such  is  undoubtedly  the  rule  when  no  fraud 
is  charged ;  but  when  that  exists,  then,  whether  it  is 
executed  or  executory,  the  party  may  rescind;  and  in 
Flight  v.  Booth  it  was  held  that  '^  it.  was  a  safe  rule  to 
adopt  that  when  the  misdescription,  although  not  pro- 
ceeding from  fraud,  is  in  a  material  and  substantial  point 
so  far  affecting  the  subject  matter  of  the  contract,  that  it 
may  reasonably  be  supposed  that  but  for  such  misdescrip- 
tion the  purchaser  might  not  have  entered  into  the  con- 
tract, in  such  case  the  contract  is  altogether  avoided." 

If  the  contract  could  be  rescinded  in  that  case,  why  not 
in  this  7  A  false  description  is  but  a  false  representation* 
The  effect  in  both  is  to  defraud,  and  the  rights  of  the 
injured  party  should  be  the  same. 

I  have  already  extended  the  discussion  of  the  questions 
arising  on  this  appeal  far  beyond  what  I  intended  when 
I  began ;  but  some  of  the  questions  are  both  novel  and 
important,  and  rendered  necessary  a  more  extended  dis- 
cussion than  the  amount  in  controversy  would  otherwise 
justify. 

The  defendant's  counsel  has  made  no  'point  upon  *the 
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refasals  to  charge  as  requested,  and  I  do  not,  therefitxre, 
deem  it  necessary  to  consider  them. 

With  the  most  profound  respect  for  the  opinion  of  my 
brother  Peckham,  I  cannot  concur  with  him  in  his  opinion, 
that  when  a  man  is  led  into  the  purchase  of  stock  of  a  cor- 
poration, on  the  representation  that  it  owns  or  will  own 
property  that  would  make  the  stock  valuable,  and  with- 
out which  it  would  not  be,  he  must  retain  his  stock  and 
submit  to  the  wrong,  although  it  turns  out  that  it  never 
acquired  such  property,  and  the  stock  is  not  valueless, 
but  of  vastly  less  value  than  it  would  have  been  had  the 
property  been  acquired. 

Brother  Peckham  seems  to  think  that  because  the  wells 
in  the  oil  region  were  uncertain,  as  to  the  quantity  they 
would  yield,  and  the  length  of  time  they  furnish  oil,  there- 
fore the  representation  must  be  held  to  be  matter  of  opin- 
ion merely,  and  hence  the  defendant  not  liable.  If  the 
representation  relied  on  was  as  to  the  quantity  of  oil  to 
be  produced,  or  the  durability  of  the  well,  he  would  prob- 
ably be  right;  but  that  is  not  the  representation.  It  is 
that  the  company  oums  or  mil  acquire  wells  that  are  yielding 
a  certaifa  number  of  barrels  per  day.  That  representa- 
tion is  untrue,  and  hence  the  plaintiff  has  not  received 
stock  of  the  value  it  would  have  been  had  the  company 
acquired  the  property. 

Nor  is* it  an  answer,  now,  that  the  property  to  be  ac- 
quired^  and  not  acquired,  has  proved  to  be  of  littie  or  no 
value.  The  rights  of  the  parties  were  fixed  at  the  time 
of  making  the  contract,  or  at  latest,  when  it  was  ascer- 
tained that  the  title  could  not  be  acquired.  The  right 
then  attached,  to  rescind  the  contract,  and  it  has  never 
been  waived  or  abandoned. 

Brother  Peckham  thinks  that  the  plaintiff  is  not  damni- 
fied, because  $75,000  was  retained  in  the  treasuiy  to  make 
godd  the  loss  of  the  Hammond  well  It  would  be  inter- 
esting to  know  how  that  $75,000  got  into  the  treasury,  if 
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it  be  true  that  the  land  was  paid  for  in  stock.  .Why  was 
not  the  stock  kept  back' by  money  ?  Who  fixed  the  price 
of  the  Hammond  well,  which  was,  by  the  prospectus,  by 
far  the  best  of  all  the  wells  mentioned  in  it  7 

But  I  am  not  aware  that  a  defendant  who  is  sued  for 
fraudulent  representations  can  escape  liability  by  showing 
that  although  they  were  false,  yet  he  deposited  money  to 
an  amount  equal  to  the  value  of  the  property  as  to  which 
the  representation  was  made.  The  plaintiff  had  the  right 
to  have  the  identical  property  which  it  was  represented 
the  company  would  own  or  did  then  own ;  and  he  never 
authorized  any  person  to  settle  with  the  wrongdoer  for  the 
depreciation  of  the  value  of  his  stock. 

I  am  in  favor  of  affirming  the  judgment 

Judgment  reversed. 

[Nbw  Tobk  Gbhbbju.  Txbx,  June  7,  1869.     /.  K  Barnard,  MuBm  and 
F^Mmn,  Jiutiods.] 


Olivbr  E.  Wood  and  others  vs.  Jacob  L.  Bach  and  others. 

Where  persons  acknowledging  the  execution  of  an  instrument,  although  pre- 
Yiouslj  unknown  to  the  officer,  are  introduced  to  him  by  a  mutual  acquaint- 
ance, this,  if  it  satisfies  the  conscience  of  the  officer  as  to  the  identity  of 
the  parties,  is  sufficient  to  authorise  him  to  take  the  acknowledgmMit  and 
giTe  the  certificate.    Clbbkb,  P.  J.^  dissented. 

Although  the  statute  requires  that  the  officer  taking  an  acknowledgment  shall 
know,  or  have  satisfttctory  evidence,  that  the  person  making  such  acknowl- 
edgment is  the  individual  described  in  and  who  executed  the  instrument^ 
yet  it  nowhere  prescribes  either  how  such  knowledge  shall  have  basn 
acquired,  or  that  it  must  have  existed  for  any  definite  period  of  time.  P«r 
Oabdoso,  J. 

That  is  necessarily  a  question  for  the  conscience  of  the  officer ;  and  tho  n|eaii8 
through  which  he  obtains  knowledge  of  the  person's  identity  are  not 
material. 
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The  right  of,  the  officer  to  take  the  acknowledgment  does  not  depend  upon  the 
length  of  his  acquaintance  with  the  person,  nor  upon  the  manner  in  which 
his  knowledge  is  acquired. 

APPEAL  by  the  defendants  from  a  judgment  entered 
at  a  special  term,  on  a  trial  before  the  court  without 
a  jury. 

This  action  is  in  the  nature  of  a  judgment  creditors' 
bill,  and  is  brought  against  the  judgment  debtors  and  their 
assignee,  to  set  aside  a  certain  assignment  made  on  the 
1st  day  of  August,  1866,  and  for  a  receiver.  The  ground 
on  which  this  relief  is  sought  is  set  forth  in  the  complaint 
in  these  words :  ^^  That  the  said  assignment  was  made  by 
the  said  defendants,  Jacob  L.  Bach  and  Lewis  Bach,  with 
the  intent  to  hinder,  delay  and  defraud  theip  creditors ; 
that  it  was  not  accompanied  with  an  immediate  and  con- 
tinued change  of  possession  of  the  property  assigned ;  that 
it  is  void."  The  defendants  deny,  in  their  anwer,  the 
above  allegations,  and  set  forth  the  facts  to  show  that  the 
assignee  had  duly  proceeded  with  the  trust. 

On  the  issues  thus  raised  by  the  pleadings,  the  parties 
proceeded  to  trial  before  his  honor  Judge  Gierke,  at  special 
term,  on  the  17th  April,  1867. 

On  the  trial,  on  a  question  not  presented  in  the  plead- 
ings and  not  at  issue  in  the  case,  the  judge  allowed  tes- 
timony to  be  given  by  the  plaintiffs  against  the  objection 
and  under  the  exception  of  the  defendants ;  and  on  the 
testimony  thus  adduced,  the  judge  decided  that  the  assign- 
ment was  void  as  to  the  plaintiffs.  This  question  was  the 
due  acknowledgment  of  the  aforesaid  assignment  Peter 
J.  Gage,  a  notary  public  of  the  city  and  county  of  New 
York,  an  attorney  and  counselor  of  this  court^  took  the 
acknowledgment  to  said  assignments,  and  certified  that  at 
the  time  he  took  the  acknowledgments  of  the  defendants, 
on  the  let  day  of  August,  1866,  the  parties  were  known  to 
hita  to  be  the  persons  described  in  and  who  executed 
the  assignment  in  question,  under  the  following  circum- 
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stances :  P.  J.  Joachimsen,  !Esq.,  the  counsel  for  the  de- 
fendants, occupied  a  suite  of  offices  on  the  floor  below  Mr. 
Gage,  in  the  same  building,  and  they  were  well  acquainted 
with  each  other.  He  sent  for  Mr.  Gage  to  come  and  take 
the  acknowledgments  of  the  parties^  although  he  was  a 
commissioner  himself,  because,  from  motives  of  delicacy, 
being,  the  attorney  who  drew  the  assignment,  he  prefer- 
red that  another  should  take  acknowledgments.  When 
Mr.  Gage  came  in  he  introduced  the  parties  to  him,  and 
Mr.  Gage  had  not  any  doubt  in  his  mind,  from  the  intro- 
tion,  that  the  persons  so  introduced  were  the  persons  Mr. 
Joadbimsen  represented  them  to  be.  After  such  intro- 
duction the  parties  signed  the  paper  in  his  presence,  and 
at  the  same  time  the  Messrs.  Bach  made  oath,  before  Mr. 
Gaget,  to  the  amount  of  the  assigned  property,  describing 
themselves  to  be  the  above  named  assignors;  and  also 
Messrs.  Judah  Hart  and  Isaac  Levy  executed  a  bond  in 
the  sum  of  K25,000,  for  the  faithful  discharge  by  Mr. 
Elalisher  of  his  duties  as  such  assignee,  Messrs.  Hart  and 
Levy  were  present  at  the  time  of  this  introduction,  and 
they  were  personally  known  to  Mr.  Gage.  At  the  time  of 
taking  this  acknowledgment,  Mr.  Gage  had  no  doubt  as 
to  their  identity ;  and  on  the  trial,  more  than  eight  months 
afterwards,  he  identified  the  proper  parties  as  the  persons 
who  then  came  before  him.  Mr.  Joachimsen,  for  the  de- 
fendants, corroborated  fully  the  statement  of  Mr.  Gage, 
and  the  identity  of  the  parties,  and  no  testimony  was  given 
to  contradict  this ;  in  fact  it  was  fully  admitted  on  the 
trial,  that  the  defendants  in  the  action  were  the  persons 
who  came  before  the  notary  on  the  day  stated ;  that  they 
were  the  persons  described  in  and  who  executed  the  in- 
stroment  in  question. 

The  court,  at  special  term,  held  that  legal  proof  of  the 
identity  of  the  persons  appearing  before  the  officer  for  the 
purpose  of  acknowledging  the  execution  of  the  assign- 
ment was  necessary,  the  officer  having  had  no  previous 
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knowledge  of  them ;  and  that  a  mere  introduction  at  the 
time  was  not  sufficient  Judgment  was  accordingly  given 
for  the  plaintiiFs.  {See  S.  C,  48  Barb,  568,  sui.  nomine 
Jones  et  al.  v.  Bach  et  al.) 

m 

Wm.  Henry  Amoux^  for  the  appellants.  I.  The  cause 
was  improperly  tried  upon  a  question  not  at  issue  in  the 
case.  1.  Facts  not  alleged  cannot  be  proven  on  the  triaL 
{Imham  v.  Child,  1  Bro.  0.  C.  94.  McKt/ring  v.  Bpit,  16 
N.  F.  Bep.  297,  303.  Morrell  v.  Irv.  Ins.  Co,,  33  4d.  429, 
443.)  2.  Facts  proven  on  the  trial  are  not  available  if 
not  alleged.  {Field  v.  Mayor,  6  N,  T.  Bep.  179, 189.  Peo- 
ple v.  Byder,  12  id,  437.  Chaser  v.  SteUwagen,  26  id.  316, 
317.  Armitage  v.  Pulver,  37  id.  494,  500.)  The  good  sense 
of  pleading,  and  the  language  of  the  books,  both  require 
that  every  material  allegation  should  be  put  in  issue  by 
the  pleadings,  so  that  the  party  may  be  duly  apprised  of 
the  essential  inquiry,  and  may  be  enabled  to  collect  testi- 
mony and  frame  interrogatories  in  order  to  meet  the  ques- 
tion. Without  the  observance  of  this  rule  the  use  of 
pleading  becomes  lost,  and  parties  may  be  taken  at  the 
hearing  by  surprise.  (Jahes  v.  McKernon,  6  John.  563, 
per  Kent,  Oh.  J.)  It  is  an  inexorable  rule  in  the  Court 
of  Chancery  that  no  interrogatories  can  be  put  to  witnesses 
that  do  not  arise  from  some  fact  charged  and  put  in  issue. 
{Lyon  V.  TaUmadge,  14  John.  516,  per  Spencer ,  J.)  It  is  a 
rule  so  necessary  and  just,  to  prevent  surprise  upon  either 
party,  as  not  to  stand  in  need  of  any  argument  to  enforce 
or  elucidate  it  {Fergtuon  v.  Ferguson,  2  N.  T,  Bep.  360, 
361,  per  Jewett,  Ch.  J.)  In  England,  after  centuries  of  ex- 
perience, it  has  been  found  most  conducive  to  justice  to 
require  the  parties  virtually  to  apprise  each  other  of  the 
precise  grounds  upon  which  they  intend  to  rely ;  and  the 
i^stem  of  pleading  prescribed  by  the  Code  appears  to  have 
been  conceived  in  the  same  spirit  It  was  evidently  de- 
signed to  require  of  parties,  in  all  cases,  a  plain  and  dis- 
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tinct  statement  of  the  facts  which  they  intend  to  prova 
{McKyring  v.  BM,  16  N.  T.  Rep.  303,  per  Selden, «/,)  The 
dry  allegation  of  the  fact,  without  detailing  a  variety  of 
minute  circumstances  which  constitute  the  evidence  of  it^ 
will  suffice.  The  object  of  the  pleading  is  to  arrive  at  a 
specific  issue  upon  a  given  and  material  fact  (People  r. 
Rydevy  12  N.  Y,  Rep.  437,  per  Marvin,  J.)  No  rule  is  bet- 
ter settled  than  that  the  decree^  must  conform  to  the  alle- 
gatioQB  as  well  as  to  the  proofs  in  the  cause.  If  the  plead- 
ings in  the  cause  were  to  give  no  notice  to  the  parties  or 
to  the  court,  of  the  material  facts  on  which  the  right  as* 
serted  was  to  depen49  no  notice  of  the  points  to  which  the 
testimony  was  to  be  directed,  and  to  which  it  was  to  be 
limited ;  if  a  new  case  might  be  made  out  in  proof  differing 
from  that  staged  in  the  pleadings;  all  will  perceive  the 
confusion  and  uncertainty  which  would  attend  legal  pro* 
ceedings,  and  the  injustice  which  must  frequently  take 
place.  The  rule  that  the  decree  must  conform  to  the  alle- 
gations as  well  as  to  the  proofs  of  the  parties,  is  not  only 
one  which  justice  requires,  but  one  which  necessity  im* 
poses  on  the  courts.  (Crocket  v.  Lee,  7  Wheat.  522,  per 
Marahally  Oh.  J.)  3.  "So  proof  can  be  offered  of  facts  not 
put  in  issue  by  the  pleadings,  nor  can  relief  be  granted  for 
matters  not  charged  therein,  for  the  court  pronounces  the 
decree  eeeundmn  attegata  et  probata.  (Ferguson  v.  Fergueonf 
2  N.  7.  Rep.  360,  361.  Keleey  v.  Western,  Id.  500,  506- 
Wright  v.  Delafield,  25  id.  266,  268.  James  v.  MeKemon^ 
6  John.  563.  Lyon  v.  TaUmadge^  14  id.  516.  Crocket  v* 
Lee,  7  Wheat  522.  Imham  v.  ChUd,  1  Bro.  C.  C.  94  Smith 
V.  Clarke,  12  Vesey,  481.)  4.  This  principle  has  not  been 
exploded  by  the  Code.  It  still  remains,  and  cannot  be 
departed  from  without  inextricable  confusion  and  un» 
certainty,  and  mischief  in  the  administration  of  justice. 
(  Wright  V.  Delafield,  25  N.  Y.  Rep.  266,  268,  270.  Wood- 
ruff V.  Dickie,  31  How.  164.) 
XL  The  court  erroneously  admitted  the  evidence  as  to 
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the  notary*8  knowledge  of  the  defendants  Bach.  1.  There 
was  no  £Eict  charged  in  the  complaint  on  which  such  inter- 
rogatory conld  be  founded.  (James  y.  McKernony  6  John* 
563.  Lycn  y.  TaUmadgey  14  id*  516.)  2.  The,  olgection 
and  exception  were  properly  made  and  taken,  when  the 
question  was  propounded  to  the  witness.  {Selden  y.  Del» 
and  HudMon  Co.,  29  N,  T.  Rep.  634,  639.) 

in.  The  judgment  rendered  was  against  the  eyidence. 
1.  The  witness  Gage  was  called  by  the  plaintiffis,  and  they 
were  bound  bj  his  testimony.  {Thompson  y.  Blanehard^ 
4  N.  T:  Bep.  303,  311.)  He  testified  that  he  was  intro- 
duced to  the  Messrs.  Bach,  and  from  such  introduction 
and  the  attendant  circamstances,  he  had  no  doubt  in  his 
own  mind  that  they  were  proper  parties,  before  he  took 
their  acknowledgment.  2.  The  eyidence  was  conclusiye, 
that  the  notaiy  did  know  the  Messrs.  Bach.  The  statute^ 
as  cited  by  Judge  Gierke  in  his  opinion  in  this  case,  re* 
quires  that  the  officer  taking  the  acknowledgment  shall 
know  the  person,  &c.  It  does  not  say  $h4U  have  hnownf 
but  it  is  in  the  present,  shall  know;  that  is,  shall  be  per- 
sonally acquainted  with.  (Sheldon  y.  Stryker^  42  BarK 
284.  S.  0.J  29  Eoto.  387.)  The  officer  under  this  statute 
acts  judicially,  but  the  statute  does  not  undertake  to  reg- 
ulate his  judicial  discretion  in  this  respect.  If  he  adjudges 
that  he  is  personally  acquainted  With  any  indiyidual,  and 
lihe  court  perceiyes  that  he  has  acted  in  good  £Edth  in  such 
adjudication,  it  will  not  disturb  his  decision.  It  leayes 
him  to  the  forum  of  his  own  conscience.  (Dibble  y.  Bogere^ 
13  Wend.  537.)  What  more  complete  acquaintance  can 
any  man  haye  with  another  than  the  notary  had  in  this 
instance  7  He  enters  a  room  wherein  there  are  six  per* 
sons,  with  three  of  whom  he  is  acquainted,  one  of  the 
three  introducing  the  other  three  to  him ;  they  then  ex- 
ecute an  assignment,  and  two  of  his  acquaintances  execute 
a  bond  for  1^25,000  in  relation  to  the  subject  matter  of 
the  assignment ;  the  third  is  the  attorney  of  the  parties* 
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3.  He  had  evidence  under  oath  that  they  were  the  parties. 
The  Messrs.  Bach  swore  to  an  affidavit  at  the  same  time 
that  they  made  the  acknowfedgment,  and  thereby  proved 
each  other,  under  oath,  to  be  the  persons  described  in  and 
who  executed  the  assignment  4.  Therefore,  as  matter 
of  law,  the  assignment  was  duly  acknowledged. 

IV.  The  judgment  was  erroneous,  because  the  facts 
upon  which  the  judgment  proceeded  were  not  among 
those  stated  in  the  complaint.  {Lewie  v.  Jfottj  36  N.  T, 
Rep.  395,  899.) 

Fkhian^  Olark  ^  Smithy  for  the  respondents.  I.  By  the 
act  of  1860,  an  assignment  in  trust,  for  the  benefit  of 
creditors,  must  be  duly  acknowledged  before  a  competent 
officer,  before  delivery ;  otherwise  it  is  of  no  effect  (jRatr- 
ehOde  v.  Gwynne^  16  Abb,  23.  Oook  v.  Kelley,  12  id.  37. 
Same  v.  Same^  14  id,  466.)  In  this  case  it  was  not  duly 
acknowledged  by  the  parties  who  executed  it,  under  this 
act  Under  this  statute  the  question  immediately  arose 
whether  a  valid  assignment  could  under  any  circum* 
stances  be  made,  unless  signed  and  acknowledged  by  all 
the  partners ;  or,  in  other  words,  whether  the  statute  had 
not  BO  fixed  the  law  that  the  only  evidence  that  could  be 
given  of  the  assent  of  a  partner  to  a  general  assignment, 
was  his  execution  and  acknowledgment  of  the  instrument 
In  respect  to  the  acknowledgment,  it  is  wholly  a  question 
ot  fact.  The  judge  finds  as  a  matter  of  fact  that  at  the 
time  of  the  acknowledgment  neither  of  the  assignors  was 
known  to  the  notary,  nor  did  he  have  any  evidence  what* 
ever  of  their  identity.  The  Supreme  Court,  in  the  case 
oi  Palmer  v.  Myers,  (43  Barb,  513,)  by  straining  the  stat- 
ute to  its  utmost  verge  in  favor  of  these  assignments,  held 
that  as  to  an  absconding  or  absenting  partner,  he  need 
not  execute  nor  acknowledge ;  but  as  to  all  the  partners 
who  actually  remain  in  the  custody  anil  control  of  the 
partnership  business  and  property,  they  must  nil  acknowi* 
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edge,  or  the  inetrnment  is  void.  And  how  acknowledge  ? 
Why,  in  the  mode  and  manner  prescribed  by  the  statute, 
Tiz.^  that  they  shall,  each  and  every  of  tkem,  acknowledge 
the  execution  of  the  instrument  before  some  officer  who 
shall  have  had  previous  personal  knowledge  of  the  iden- 
tity of  the  persons,  and  each  and  all  of  the  persons  so 
acknowledging,  or  shall  then  and  there  take  proof  of  such 
identity.  The  officer  must  know,  of  his  own  knowledge, 
the  person  making  the  acknowledgment,  or  have  satisfao* 
tory  evidence,  i.  e.,  by  proof  of  the  fact.  (1  JR.  S.  758,  §§  9 
and  15,  marginaL  Mc Andrew  v.  Badway^  34  N.  7.  Bep. 
512.)  It  is  true  that  the  evidence  of  identity  must  be  sat* 
isfactory  to  the  officer,  nor  does  the  statute  undertake  to 
regulate  th^  discretion  of  the  officer  in  this  reqpect  But 
the  difficulty  in  the  case  at  bar  is,  that  there  was  no  evi- 
dence upon  which  the  officer  could  properly  act,  or  which 
called  for  an  exercise  of  his  judicial  discretion.  Now  it 
most  be  conceded,  and  will  not  and  cannot  be  controverted 
in  this  ease,  that  the  officer  before  whom  this  acknowledge 
ment  was  attempted  to  be  taken,  did  not  take  proof  as  to 
the  identity  of  the  persons  who  assumed  to  acknowledge 
before  him.  Then  did  he  have  previous  personal  knowl- 
edge of  their  and  each  of  their  identity  ?  The  evidence  is 
conclusive  that  he  had  no  knowledge  whatever.  He  had 
never  seen  their  faces  before,  and  the  evidence  of  the 
notary  himself  is  entirely  satisfactory  that  he  had  not  such 
knowledge  of  their  identity  as  the  statute  requires.  If  he 
did  not  then  know  them,  the  statute  requires  him  to  take 
proo^  on  oath,  of  their  identity,  before  he  shall  have  any 
power  to  take  the  acknowledgment  It  is  not  enough  to 
say  that  the  officer  was  satisfied  in  his  own  mind  of  the 
identity  of  the  persons.  The  very  object  and  purpose  of 
this  ^;atute,  relative  to  acknowledgments,  was  to  guard 
agaiiist  false  personations  and  impositions  upon  the  officer. 
And  it  is  not  sufficient  that  the  officer  shall  rest  satisfied 
aach  information  of  identity  as  may  be  satisfactory, 
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real  or  pretended,  to  a  careless  or  credulons  or  nnscmpQ- 
lous  person,  but  he  shall  have  such  knowledge  as  estab- 
lishes the  fact  of  identity,  not  only  to  him,  but  to  all 
persons  and  courts,  and  other  officers,  wherever  his  certifi- 
cate may  be  presented.  And  if  he  has  not  such  knowledge, 
he  must  take  proof,  or  the  acknowledgment  and  his  cer« 
tificate  are  void  and  of  no  effect  (1  R.  8.  above  cited. 
Watson  V.  Campbell^  .28  Barb,  421.)  By  referring  to  the 
testimony  of  the  notary,  it  will  be  seen  that  he  did  not 
take  an^'  proof,  and  he  had  no  personal  knowledge  of  either 
of  the  assignors.  It  is  i)ot  a  question  here,  whether  an 
acknowledgment  was  in  fact  made  by  the  assignors,  but 
whether,  under  the  Revised  Statutes  and  the  prooft  in 
this  case,  the*  officer  had  any  authority  or  power  whatever 
to  take  the  acknowledgment  The  object  which  the  stat- 
ute intended  to  effect  would  wholly  fail  if  the  acknowU 
edgment  in  this  case  was  held  good.  Judge  Gierke's 
findings  of  facts  are  not  without  evidence  to  support  them ; 
nor  are  they  clearly  against  evidence.  His  findings  must, 
therefore,  be  deemed  conclusive.  *  (Loeschigk  v.  Peei,  3 
Bob.  700.) 

IL  The  assignment  is  void,  because  it  was  made  with 
the  intent  to  hinder  and  delay  creditors.  The  special 
term  should  have  set  aside  the  assignment  on  this  ground, 
as  well  as  the  other.  The  authority  of  the  general  term 
upon  appeals  from  the  special  term  is  not  confined  to  a 
simple  reversal  or  affirmance,  but  it  may  make  such  order 
as  the  special  term  should  have  made  in  the  first  instance. 
{Howard  v.  Freeman^  3  Abb.  Pr,y  new  serieiy  292.) 

Cardozo,  J.  I  am  not  able  to  concur  in  the  view  of 
this  case  taken  by  the  learned  judge  before  whom  it  was 
tried.  The  statute  requires  that  an  officer  taking  an  ac- 
knowledgment shall  know,  or  have  satisfkctory  evidence, 
that  the  person  making  such  acknowledgment  is  the  indi* 
vidaal  described  in  and  who  executed  the  conveyance; 
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but  it  nowhere  prescribes  either  how  such  knowledge 
shall  haye  been  acquired,  nor  that  it  mast  have  existed  for 
any  definite  period  of  time.  That  being  so,  who  shall  fix 
a  rale  by  which  it  shall  be  determined  whether  the  com- 
missioner was  justified  either  by  the  length  of  his  acquaint- 
ance, or  the  method  of  forming  it,  in  certifying  that  he 
knew  the  party  ?  Must  it  not  necessarily  be  a  question  for 
the  conscience  of  the  officer  taking  the  acknowledgment, 
and  is  not  that  just  where  the  statute  meant  to  leaye  it,  if 
there  were  any  thing  at  all  upon  which  the  officer's  con- 
science could  be  called  upon  to  act?  As  no  specific  period 
of  prior  acquaintance  is  fixed  by  the  statute,  who  shall  say 
that  one  month  would  not  bd  sufficient  if  the  officer  taking 
the  acknowledgment  so  regarded  it  ?  And  if  one  month, 
why  not  an  hour,  or  the  moment  at  which  the  acknowl-* 
edgment  is  taken  7  It  is  clear  that  the  right  to  take  the 
acknowledgment  does  not  depend  upon  the  length  of  the 
officer's  acquaintance  with  the  person.  Is  that  right  de- 
pendent on  the  manner  in  which  the  officer's  knowledge 
is  acquired  ?  The  statute  does  not  say  so.  The  means 
through  which  the  officer  obtains  knowledge  of  the  per- 
son's identity  are  not  material.  One  officer  might  con- 
sider a  person  known  to  him  through  a  method  that 
another  might  entirely  reject  But  in  thb  case  the  usual 
means  of  knowledge  were  acted  on  and  received  by  the 
officer  as  sufficient 

Knowledge  of  persons  and  their  identity  is  most  frequent- 
ly acquired  by  introduction  through  mutual  friends,  and 
when  such  introduction  has  taken  place  the  parties  cer- 
tainly know  each  other.  Every  day  men,  in  social  life, 
thus  become  known  to  each  other,  and  I  never  heard  that 
Buch  an  introduction  was  not  sufficient,  or  that  any  length 
of  time  after  it  must  elapse,  to  justify  a  statement  or  cer- 
tificate that  they  were  acquainted.  When  an  introduction 
does  not  proceed  from  such  a  source  as  satisfies  the  officer's 
conscience,  undoubtedly  he  should  not  certify  that  he 
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knows  the  party,  bat  should  require  "  evidence"  which, 
of  course,  must  be  on  oath ;  but  when  the  character  of  the 
introducer — ^whom  the  officer  knows — conveys  knowledge 
to  the  officer's  conscience,  he  may  well  be  satisfied  and 
may  properly  give  the  certificate. 

In  this  case  the  parties  making  the  acknowledgment 
were  introduced  to  the  officer,  the  ordinary  way  of  becom- 
ing known,  by  one  in  whom  he  had  such  confidence  that 
"he  had  no  doubt"  that  they  were  the  persons  they  pur- 
ported to  be.  Upon  that,  in  social  life,  he  would  have 
been  regarded  as  knowing  them,  and  knowing  them  in 
social  life  he  had  the  right,  if  his  own  conscience  were 
convinced,  from  that  knowledge  of  their  identity,  to  tiake 
their  acknowledgment  in  his  official  capacity.  Suppose 
these  persons  had  been  introduced  to  the  notary  by  the 
same  gentleman  a  week  before,  and  that  they  had  gone  to 
him  when  they  made  Jthe  assignment,  and  he  had  taken 
their  acknowledgment,  will  any  body  pretend  that  he  could 
not  certify  that  he  knew  them  ?  That  case  does  not  differ 
in  principle  from  this. 

I  think  the  learned  judge  not  only  erred,  therefore,  in 
his  view  of  the  demands  of  the  statute,  but  that  so  much 
of  his  third  finding  of  fact  as  holds  upon  the  undisputed 
testimony  of  introduction  by  a  person  known  to  him  and 
in  whom  he  had  confidence,  that  the  grantors  were  not 
kn.own  to  the  notary,  is  against  evidence,  and  cannot  be 
sustained.  I  do  not  think  the  suggestion  that  allowing 
acknowledgments  to  be  taken  under  such  circumstances 
may  lead  to  frauds  and  false  personations,  entitled  to  much 
weight.  Certainly  when  the  officer  relies  upon  the  intro- 
duction made  by  a  friend  whom  he  knows,  there  is  not 
more  danger  of  imposition  than  when  he  acts  upon  oath^ 
as  he  may  do,  of  an  entire  stranger.  If  parties  desire  to 
personate  others,  there,  is  much  more  probability  of  it  be- 
ing done  through  the  medium  of  the  oath  of  a  stranger, 
experience  having  shown  that  persons  willing  to  commit 
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perjury  for  such  purposes  are  not  difficult  to  be  found, 
than  that  it  will  be  accomplished  through  the  instrument- 
ality of  an  introduction  by  a  respectable  friend  to  a  reputa- 
ble officer ;  while,  again,  if  the  officer  himself  be  corrupt, 
requiring  that  he  shall  take  evidence,  will  not  prove  much 
more  of  a  safeguard  than  if  he  certified  without  proof. 

The  judgment  should  be  reversed,  and  a  new  trial 
ordered ;  costs  to  abide  the  event. 

Obo.  G.  Sabnabd,  J.,  concurred. 

Clsbke,  p.  J.,,  dissented. 

Kew  trial  granted. 

[Nbw  Yobk  Gbhbral  Tbbx,  June  7|  1869.    Cltr]t$,  Cardm  snd  Om,  G. 
JfarfMTi^  Jnstloee.] 


The  People,  ex  rel  John  Mabtiko  and  others,  vs.  The 

BOABI)  OF  COMMISSIGNEBS  OF  PiLOTfi. 

On  %  common  law  oertionoi  the  Supreme  Goort  is  not  restricted  to  the  Inquiry 
whether  the  court  below  acted  within  its  jurisdiction,  bnt  may  go  Auther, 
and  examine  wlieUwr  any  error  in  the  proceedings  has  been  committed. 

The  board  of  commissioners  of  pilots,  after  having  granted  new  licenses  to 
indlyidnals,  authorizing  them  to  act  as  pilots  for  one  year,  cannot  revoke 
such  Uoenses  for  an  alleged  violation  of  rules  occurring  previous  to  the  date 
of  the  new  Moenses. 

By  ooniidering  applications  for  new  licenses,  and  detennining  to  issue  such 
licenses  to  the  applicants,  the  board  will  be.  deemed  to  have  waived  and  for- 
given all  previous  offenses. 

ON  the  25th  day  of  August,  1868,  the  relators  were  sum- 
moned to  appear  before  the  board  of  commissioners 
of  pilots,  to  answer  to  a  complaint  made  by  a  member  of 
the  board,  for  several  breaches  of  the  regulations  of  the 
board  alleged  to  have  been  committed  at  different  times 
from  the  16th  of  June  to  the  24th  of  August  of  that  year. 
Vol.  LIV.  10 
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Such  proceedings  were  had  on  that  complaint,  that  on 
the  iBt  day  of  December,  1868,  the  board  revoked  the 
licensea  of  the  relators  as  Sandy  Hook  pilots,  which  action 
of  the  board  was  on  the  22d  day  of  December  affirmed, 
on  appeal  to  the  commissioners. 

After  the  complaint  Was  made  to  the  commissioners, 
and  before  adjudication  thereon,  the  board  of  commission* 
ers,  before  whom  the  complaint  was  pending,  granted  to 
each  of  the  relators,  severally,  a  license  for  the  term  of 
one  year  from  date,  which  licenses  were  dated,  respect- 
ively, September  6,  September  13  and  October  18,  1868. 
The  licenses  held  by  the  relators  at  the  time  of  the  com- 
plaint having  expired  on  those  days  respectively. 

The  relator  sued  oat  a  common  law  certiorari,  for  the 
purpose  of  reversing  the  judgment  of  the  board,  by  whidi 
the  said  licenses  were  revoked. 

jE,  Gookcy  for  the  relators.  I.  The  commissioners  have 
no  power  to  revoke  the  license  of  a  pilot,  except  for  cause, 
to  wit,  malfeasance  in  office.  (Latoa  of  1853,  pp.  926,  927, 
§§  23,  25.)  It  is  obvious  that  the  malfeasance  or  neglect 
of  duty,  to  work  a  forfeiture  of  his  license,  must  be  laid 
at  a  time  covered  by  the  license.  The  acts  charged  against 
the  relators  in  this  case,  and  for  which  the  licenses  were 
revoked,  having  been  committed,  if  at  all,  before  the 
granting  of  the  licenses,  the  judgment  was  erroneous,  and 
should  be  reversed. 

n.  The  granting  of  licenses  to  the  relators  after  the 
commencement  of  the  proceedings  against  them,  being  a 
judicial  act,  was  a  waiver  and  discontinuance  of  the  pro- 
ceedings. The  judgment  afterwards  rendered  was,  there- 
fore, as  unauthorised  as  if  no  proceedings  by  complaint 
and  notice  had  been  instituted  at  all. 

in.  The  notice  was  insufficient  under  the  statute.  It 
should  specify  the  nature  and  iubstanee  of  the  complaint, 
(Lw9  af  1863,  §  25.)    This  language  calls  for  a  statement 
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)of  Btich  facts  as  constitute  an  offense.  The  notice  is  pal- 
pably deficient,  for  the  reasons  set  forth  in  the  notice  of 
appeal.  These  defects  are  not  cured  by  the  reference  to 
the  by-laws.  These  by-laws  are  not  public  statutes,  nor 
were  they  even  brought  to  the  knowledge  of  the  relators. 
They  should  have  been  set  forth  so  &r  as  to  show  that  the 
acts  charged  were  a  violation  of  them. 

IV.  The  statute  requires  a  complaint  to  be  made  in 
writing  to  the  commissioners,  as  a  foundation  of  the  pro- 
ceedings. (|§  24,  25.)  And  then  the  commissioners  are 
ihe  court  to  try  that  complaint  A  complaint  and  a  court 
are  thus  provided  for.  It  is  clearly  against  the  spirit  of 
the  statute  to  unite  the  two  functions  in  one  body.  '  A 
member  of  the  court  cannot  be  comfHainant  The  com- 
plaint, therefore,  having  been  made  by  Mr.  Blunt,  one  of 
the  members  of  the  board,  is  a  nullity,  and  affords  no 
vfilid  foundation  to  the  proceedings. 

y.  The  commissioners  of  pilots  had  no  power,  nor 
could  the  legislature  confer  on  them  power  to  enact  the 
by-laws  claimed  to  have  been  violated.  The  commission- 
ers do  not  hold  their  office  from  the  people  of  the  district, 
or  by  appointment  from  officers  elected  by  the  people. 
They  are  the  creatures  of  the  chamber  of  commerce  and 
tiie  board  of  underwriters — two  corporations  not  chosen 
by  or  responsible  to  the  people.  In  Schuster  v.  The  Me- 
ttapoUtan  Board  cf  Healthy  (49  Barh.  454,)  this  court  says : 
^'  The  power  of  local  legislation  may  be  conferred  upon 
municipal  corporations  or  officers.  But  those  upon  whom 
the  power  is  conferred,  must  hold  their  offices  from  the 
people  of  the  municipality  or  district,  or  by  appointment 
from  officers  elected  by  such  municipality  or  district." 
Upon  this  principle  this  court  restrained  the  board  of 
health  from  enforcing  ordinances  made  by  themselves, 
Xeonard,  J.,  saying,  '^  They  are  not  officers  holding,  from 
a  source  permitting  the  exercise  of  local  legislation  to  be 
confen»d  on  th^m."    In  The  People  v.  The  MetrofqliUin 
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PoUee  Ganm'rB^  (22  Sow.  Ft.  52,)  the  court  held  tfaat  the 
board,  for  the  reasons  before  stated,  had  no  power  to  pass 
an  ordinance  regnlating  the  licensing  of  cartmen  and 
hackmen.  And  this  decision  was  affirmed  by  the  Oourt 
of  Appeals. 

YI.  The  commissioners  of  pilots  were  elected  to  office 
in  violation  of  article  10,  section  2  of  the  constitution  of 
this  State,  and  had  no  power  to  entertain  the  proceedings. 

Bameffy  JBuiler  ^  Parsom^  for  the  respondents. 

By  the  Oaurty  Cabdozo,  J.  On  a  common  law  certiorari 
this  court  is  not  restricted  to  the  inquiry  whether  the  court 
below  acted  within  its  jurisdiction,  but  may  go  further, 
and  examine  whether  any  error  in  the  proceedings  has 
been  committed.  {The  People  v.  The  Board  of  Met.  Police, 
39  N.  T.  Rep.  fi06.) 

Looking  into  the  record  before  us,  I  fail  to  find  any 
reason  or  principle  which  will  justify  the  board  in  revok- 
ing licenses  issued  in  September  and  October,  1868,  for  an 
alleged  violation  of  rules  occurring  between  the  16th  of 
June  and  the  24th  of  August,  1868.  It  matters  not  what 
motive  may  have  induced  the  commissioners  to  grant  the 
new  licenses ;  the  moment  they  were  issued  the  relators 
became  clothed  with  new  rights,  viz.,  the  right  to  act  as 
pilots  for  one  year  from  September  or  October,  1868.  The 
board  must  be  assumed  to  have  conceded,  when  they  issued 
the  new  licenses,  that  there  was  no  cause  why  the  relators 
should  not  then  be  licensed,  and  as  no  cause  has  since 
occurred,  the  board  had  no  ground  to  proceed  against  the 
relators  as  respects  the  new  licenses. 

If,  in  1858,  the  relators  had  been  licensed  and  bad 
violated  some  rule,  but  ten  years  afterwards,  in  1868,  the 
board  had  seen  fit  to  license  them  again,  can  it  be  pr^ 
tended  that  the  alleged  violation  would  not  be  deemed  ta 
have  been  waived,  and  that  the  rights  of  the  relators,  under 
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tbe  licensees  could  not  for  that  old  cause  be  ^starbed  ? 
The  time  elapsing  between  the  alleged  offense  and  the 
granting  of  the  new  license  cannot  affect  the  principle. 
Whether  it  be  ten  years  or  one  day^  the  effect  must  be  the 
same. 

The  justice  of  this  view  is  also  apparent  from  the  &ct 
that  by  section  11  the  relators  are  obliged  to  enter  into  a 
recognisance,  with  two  sureties,  before  getting  their  license. 
It  would  be  very  unftir  to  subject  them  to  thd  labor  and 
inconyenience  of  ftimiahing  that  recognisance,  and  then 
for  the  board  to  turn  around  and  immediately  revoke  the 
license,  for  an  old  matter  which  the  relators  might  reason* 
aUy  suppose  had  been  forgiren  when  their  application  for 
a  new  license  was  considered  and  determined  &vorably  to 
tbem  by  the  board. 

Without  examining  any'  of  the  other  questions,  on  this 
one  ground^  I  am  for  reversing  the  proceedings,  below. 

Proceedings  reversed, 

[Niv  Tomx  GBHSiuii  Tbbm,  Jane  7,  1SS9.    Ckri»,  Ottdm  vA  09O.&, 
Juliets.] 


SAKLiNa  and  others  vi.  Isaac  Millbb. 

Although  s  letter,  written  by  a  tlurd  person  to  the  pUdntaift,  is  not  competent 
«  proof  of  the  tnith  of  the  Acts  etated  !n  i%  yet  it  is  admiMlble  to  show 
under  what  oover  its  contents  reached  the  plalntiA;  pradselj  aa  an  enTel^ 
o|ie  woidd  be  admissible  as  ba?ing  contained  a  certain  letter.  Cibbkb,  P.  J., 
dissented. 

rQB  action  was  brought  to  recover  the  proceeds  of  a 
draft,  dated  16th  March,  1861,  made  by  John  C.  Miller 
on  the  plaintiffo,  accepted  by  them,  payable  at  two  months, 
to  the  order  of  and  indorsed  by  the  defendant,  discounted 
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by  a  bank  in  Rochester,  and  which  proceeds  the  complaint 
alleges  the  defendant  wrongfully  appropriated  and  con- 
verted to  his  own  nse.  The  defendant  pot  in  an  answer 
in  which  he  admits  the  making  of  the  draft,  his  indorse- 
ment of  the  same  for  the  accommodation  of  the  drawers 
and  drawees,  the  procurement  by  John  0.  Miller  of  the 
same  to  be  diepounted,  and  alleges  the  appropriation  of 
the  proceeds  by  John  C.  Miller  to  his  own  nse,  and  denies 
all  other  material  allegations  in  the  complaint 

The  caase  was  tried  at  the  New  Tork  circnit,  before  a 
justice  of  this  court  and  a  jury.  Leander  Darling,  one  of 
the  plaintiff,  was  examined  as  a  witness  in  their  behalf, 
and  testified :  '^  I  received  the  draft  for  (1952.49,  (marked 
No.  1,)  by  mail/*  The  witness  was  here  shown  a  paper, 
and  testified :  ^*  This  paper  last  shown  me  is  the  letter  in 
which  the  draft  came  to  us/'  This  was  a  letter  signed 
by  ^e  defendant  dated  Clyde,  March  29,  1861,  and 
addressed  to  the  plaintifis.  The  plaintiffs'  counsel  offered 
the  letter  in  evidence,  to  which  evidence  the  defendant's 
counsel  objected,  on  the  grounds : 

^'  First  The  letter  is  hearsay ;  the  statements  contained 
in  it  are  the  declarations,  merely,  of  a  person  not  a  party 
to  the  action,  and  his  declarations  are  not  competent 
proof  of  the  facts  stated  in  the  letter. 

Second.  The  statements  contained  in  the  letter  offered, 
that  the  accompanying  draft  was  the  avails  of  a  (2000  draft, 
are  incompetent  and  improper  evidence  to  disprove  the 
fact  thisit  the  $1952.49  was,  in  fiEtct,  part  of  the  avails  <^ 
the  $3000  draft  in  question." 

The  court  overruled  the  objections  so  made,  and  allowed 
the  plaintiffs  to  read  said  letter  in  evidence ;  and  to  each 
of  the  said  rulings  the  defendant's  counsel'  excepted ;  and 
said  letter  was  thereupon  received  by  the  court  and  read 
as  evidence.  The  other  facts  sufficiently  appear  in  the 
dissenting  opinion  of  Clbrkb,  P.  J. 
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IT.  B.  StantoHj  for  the  plaintiffs. 
Thoma$  JVeZfon^  for  the  defendant 

O^RDOZOy  J.  I  think  the  letter  was  competent,  not  as 
proof  of  the  truth  of  the  fisicts  stated  in  it,  but  to  show 
under  what  cover  its  contents  reached  the  plaintifb — ^pre- 
cisely as  an  envelope  would  be  admissible  as  having  een* 
tained  a  certain  letter. 

I  think  the  judgment  should  be  affirmedi 

Gtiso.  G.  Barhabi))  J.^  concurred, 

«  • 

Clbbks,  p.  J.,  (dissenting.)  The  only  question  worthy 
of  deliberation  is  that  nused  by  the  exception  of  the  de- 
liandant*8  counsel,  found  at  folio  98  of  the*  case.  The 
action  was  brought  to  recover  the  proceeds  of  a  draft 
iBade  by  John  0.  Miller  on  the  plaintifEs,  to  the  order  of 
the  defendant,  accepted  by  them^  and  indorsed  by  the  de* 
fendant  The  complaint  alleges  that  tha  draft  was  dis- 
connted  for  the  plaintiff  by  a  bank  in  Bbchester,  and  that 
the  proceeds  ($3000)  were  wrongfully  appropriated,  and 
converted  to  his  own  use,  by  the  defendant.  The  defend- 
ant admits  the  making  and  acceptance,  indorsement  and 
^scounting  of  the  draft ;  but  denies  the  appropriation  of 
the  proceeds,  by  him^  and  alleges  that  the  same  were  ap- 
propriated by  John  C.  Miller^  for  whose  accommodation, 
as  well  as  for  that  of  the  plaintiflb,  the  draft  was  indorsed 
by  him. 

The  defendant's  counsel  endeavored  to  prove,  at  the 
trial,  that  the  plaintiffs  had  in  fact  received  the  proceeds 
of  the  draft  in  question,  ^952.29^  (the  proceeds  after  de- 
ducting discount,)  by  two  drafts  drawn  by  the  cashier  of 
the  Sochester  Bank  on  the  Metropolitan  Bank  of  New 
York,  and  indorsed  by  John  C.  Miller ;  one  for  $1000, 
the  other  for  $1952.49.    The  plaintiffs'  counsel,  for  the 
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pnrpose  of  diflpnting  the  aUegation  that  these  drafts  were 
received  by  them  as  the  proceeds  of  the  $3000  draft, 
offered  a  letter  written  by  John  C.  Miller,  from  which  it 
appeared  that  the  draft  for  91952.49  consisted  of  the  pro- 
ceeds^ of  a  draft  for  $2000,  made  on  a  different  occasion. 

The  plaintiJEEs  had  a  rights  of  eonrsie,  to  disprove  the 
allegation  that  the  draft  for  91952.49  was  a  part  of  the 
proceeds  of  the  $3000,  by  showing  that  it  consisted  of  the 
proceeds  of  a  totally  different  draft.  Bat  coald  he  show 
this  by  the  unsworn  oral  declaration  of  John  C.  Miller  ? 
Certainly  not  Does  the  unsworn  written  declaration  to 
the  same  effect  make  the  evidence  any  better?  It  was 
not  shown  that  the  defendant  authorized  John  0.  Miller 
to  make  the  declaration,  or  that  he  afterwards  admitted  it 
to  be  true. 

It  eovXd.  not  be  pretended  that  this  hearsay  evidence 
was  a  part  of  the  ret  gestae.  It  was  not  a  part  of  the  trans- 
action which  was  the  subject  of  inquiry*  It  did  not  char- 
acterize a  particular  act,  or  the  intention  of  the  person 
who  did  the  act ;  but  the  letter  was  produced  for  the  pur- 
pose of  showing  that  after  the  alleged  appropriation  of  tiie 
proceeds  of  the  $3000  draft,  by  the  defendant^  the  plain- 
tiff had  received  no  portion  of  it.  This  could  not  be  done 
by  the  unsworn  declaration  of  John  C.  Miller,  oral  or 
written.  The  best  and  only  way  in  which  that  could  be 
done  was  by  producing  and  swearing  John  G.  Miller  as  a 
witness; 

The  introduction  of  this  illegal  evidence  was  calculated 
to  influence  the  jury  adversely  against  the  defendant,  and, 
consequently,  affected  his  substantial  rights. 

For  this  reason  the  judgment  should  be  reversed^  and  a 
new  trial  ordered ;  costs  to  abide  the  event 

Judgment  affirmed. 

[New  York  GBirBRiLL  Tebm,  Juno  7,  1869.    Clerke,  OarOm  and  €fm.  B. 
Barnard^  Justices.] 
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Philups  w.  Suyiiam  and  othen. 

Allhoagh  section  172  of  the  Code  gives  (o  a  defeaduit  tbe  right  to  serfft  an 
amended  answer  as  of  course,  within  the  time  therein  prescribed,  yet  this 
light  may  be  waived. 

A  pvt/i  exoepl  petfaaps  in  eeitafo  fmtsBoes  where  Che  pobHc  have  an  fnterest, 
may  alw^fs  waive  a  lighfc  to  which  be  is  entitled ;  and  such  wai'wr  may  be 
either  by  an  express  stipulation,  or  .by  doing  some  act  inconsistent  with  an 
intention  to  claim  his  right. 

When  a  party  notices  a  cause  for  trial  upon  the  pleadings  as  they  stand,  he  will 
be  considered  as  waiving  tbe  right  to  amend  his  pleading  as  of  course,  and 
will  be  vegarded  as  having  elected  to  stand  by  tke-  isme  as  ttanftimed. 
Clbrxs,  p.  J.,  dissented. 

APPEAL  by  the  defendants  from  an  order  made  at  a 
special  term,  denying  a  motion  made  by  tbe  defend-* 
ants  for  an  order  reqniring  the  plaintiff's  attorney  to  re- 
ceive an  amended  answer  setting  up  the  defense  of  usury. 
The  action  was  upon  a  promissory  note  made  by  one  of 
the  defendants  and  indorsed  by  the  others.  The  answer 
in  question  was  served  upon  the  plaintiff 's  attorney  before 
the  expiration  of  twenty  days  from  the  service  of  the 
original  answer,  and  after  both  parties  had  noticed  the 
action  for  trial.  The  plaintiff's  attorney  declined  receiv- 
ing the  amended  %nswer,  on  the  ground  that  the  defend- 
ants, by  noticing  the  cause  £or  trial,  had  waived  their  right 
to  amend. 

Justice  iNeBAHAM,  before  whom  the  motion  was  made, 
denied  the  same,  for  the  followingreasons :  '^Noticing  the 
cause  for  trial  prevented  an  amendment  of  the  pleadings 
of  the  party  giving  the  notice.  The  answer  shows  no  de- 
fense, except  that  of  usury.  Under  the  circumstances  of 
this  case,  the  defendants  should  not  be  allowed  to  make 
that  defense.'^ 

P.  W.  WUdey,  for  the  appellants. 

J.  B.  Etwoody  for  the  respondent. 


I 
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CAED02O9  J.  The  172d  Bection  of  the  Code  undoabtedly 
gives  the  right  to  serve  an  amended  pleading,  as  of  course, 
within  the  time  therein  prescribed ;  but  a  party^  except 
perhaps  in  certain  instances  where  the  public  have  an  inter* 
est,  may  always  waive  a  right  to  which  he  is  entitled,  and 
snch  waiver  may  be  either  by  im  express  stipulation  or  by 
doing  some  act  inconsistent  with  an  intention  to  claim  his 
right  When  a  party  notices  a  canse  upon  the  pleadings 
as  they  stand,  I  think  he  muf^t  be  considered  as  waiving 
the  right  to  amend  his  pleading  as  of  course,  and  must  be 
regarded  as  having  elected  to  stand  by  the  iseae  as  then 
framed. 

I  think  the  order  below  shonld  be  affirmed,,  with  costs. 

Geo.  G.  Barnard,  J.,  concurred. 

Clbrkb,  p.  J.,  (dissenting.)  The  defendants  served  an 
amended  answer  within  twenty  days  after  the  service  of 
the  previous  answer ;  but  they  had  also  served  a  notice  of 
trial  before  they  served  the  amended  answer.  Any  plead- 
ing, according  to  the  Code  of  Procedure,  (§  172,)  may  be 
once  amended  by  the  party  as  of  coutte,  without  costs, 
and  without  prejudice  to  the  proceedings '  already  bad,  at 
any  time  within  twenty  days  after  it  is  served.  The  de- 
fendants^ therefore,  had  a  clear  right  to  serve  their  amend- 
ed answer ;  unless  the  service  of  a  notice  of  trial  by  them 
was  a  waiver  of  that  right. 

Formerly,  by  successive  rules  of  this  court,  this  right 
was  restricted  and  qualified ;  so  that^  for  instance^  a  de- 
fendant could  not  have  put  in  a  totally  new  plea  or  defense 
without  leave.  He  could  only  reform  the  plea  which  he 
had  put  in.  But,  by  successive  changes  of  the  rules,  before 
1847,  and  similar  changes  in  the  Code,  since,  the  right 
became  absolute  and  unrestricted.  (See  Macqueen  v.  Balh 
cock,  13  Abb.  268.)  As  section  172  now  stands,  therefore, 
whatever  may  be  the  nature  of  the  defense  set  up  in  the 
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iievir  answer,  the  defendant  cannot  be  deprived  of  this 
right ;  and  if  he  serves  it  within  the  prescribed  time,  the 
service  of  a  notice  of  trial  by  him,  or  any  other  similar 
aetion  of  his,  will  not  operate  as  a  waiver,  unless  the  plain- 
tiff has  been  damnified  by  it;  as,  for  instance,  by  throwing 
the  case  over  a  circuit  Nothing  of  the  kind  appears  to 
have  happened  in  this  case ;  and,  in  my  opinion,  the  de- 
fendants have  not  lost  the  right  given  to  them  by  section 
172,  merely  by  having  noticed  the  cause  for  trial ;  as  it 
threw  no  impediments  in  the  way  of  the  plaintiff's  pro* 
eeedings  previous  to  the  trial,  did  not  pr^udice  them  in 
any  way,  and  did  not  postpone  the  trial  a  single  day. 
The  order  should  be  reversed,  with  costs. 

Order  affirmed. 

[Kbw  Tobk  GnrxBAL  Tbrx,  Juzia  7,  1869,    Clirke,  Omhto  and  Oto,  &. 
Bamtrd^  Justices. 
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ini«f»  anoie^  made  by  one  membsr  of  a  Joint  stodt  sssodsUon  lad  indovsei 
^  asollier  for  the  purpose  (tf  rslsiDg  money  for  tlie  use  of  tbe  MeooiatioQ, 
is  paid  aod  taken  op  by  a  tluid,  the  latter  cannot  maintain  an  action  againsi 
the  maker  and  first  indorser,  to  recover  back  the  money  adyanoed  by  him, 
unto  aa  account  has  been  taken  between  the  parties. 

TTTTa  action  is  brought  upon  a  promissory  note  for  $1100, 
made  by  the  defendant,  dated  November  17,  1865, 
payable  four  months  from  date,  to  the  order  of  one  W.  P. 
Sanger,  and  alleged  to  have  been  indorsed  by  him  for 
value  to  the  plaintiS  The  amount  claimed  to  be  due 
upon  the  note  was  8735.39,  and  interest  from  March  20, 
1866. 

Tbe  plaintiff  and  defendant,  with  six  other  persons, 
faMned  a  joint  stock  association  (unincorporated)  under 
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the  name  of  "  The  Oil  Creek  Island  Petrdeum  Company/' 
for  the  purpose  of  boring  for  oil  in  Venango  county,  Pa« 
The  company  became  indebted  to  J.  J.  Sutter  and  another 
person  in  the  sum  of  ((1067.71,  for  labor  and  materials  in 
putting  down  a  well,  and  were  pressed  for  payment  They 
held  notes  due  by  other  parties,  to  whom  the  company 
had  sold  property  to  the  amount  of  ((11,000,  bat  these  had 
some  time  yet  to  run,  and  Sutter  refused  to  wait  The 
note  in  suit  was  thereupon  made  by  the  defendant  BiDin-> 
ger  and  indorsed  by  one  Sanger  and  the  plaintifi^  each  of 
whom  were  trustees  of  the  company^  and  the  latter  its* 
treasurer,  with  the  intent  and  for  the  purpose  of  raising 
the  money  upon  it  to  pay  off  this  indebtedness,  and  for 
no  other  purpose.  It  was  drawn  for  the  amount  of  the 
indebtedness,  and  so  timed  as  to  fall  due  a  few  days  after 
the  larger  notes  of  $11,000  were  to  mature,  with  the  in-^ 
tention  that  it  should  be  paid  from  the  proceeds  of  such 
larger  notes,  but  there  was  an  '^  understanding"  that  the 
three  parties  would  take  care  of  the  note  in  any  event 
Crater,  the  plaintiff,  procured  the  note  to  be  discounted 
by  a  bank  in  Newark,  N.  J.,  of  which  he  was  teller,  and 
the  proceeds  being  remitted  to  Bininger,  and  by  him 
handed  to  Sanger,  were  wholly  applied  by  the  latter  to 
the  payment  of  this  indebtedness,  and  to  no  other  purpose. 

When  the  note  matured,  Crater,  the  plaintifl^  without 
being  requested  so  to  do  by  any  party,  took  up  the  note 
from  the  bank,  and  the  same  day  Bininger,  the  defendant, 
paid  him  one  third  of  the  amount  thereof  (^366.33,  and  the 
plaintiff  brought  this  action  against  ^Bininger  alone,  to 
recover  the  whole  amount  of  the  balance* 

The  action  was  tried  at  special  term  before  a  justice  of 
this  court  and  a  jury.  At  the  close  of  the  evidence  the 
court  held  that  there  was  no  question  of  fact  to  be  sub- 
mitted to  the  jury ;  that  the  case  presented  only  a  question 
of  law,  and  this  the  court  reserved  for  advisement  and  dis- 
charged the  jury ;  and  subsequently  the  contt  gave*  jttdg^ 
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meut  for  the  plaintiff  for  ((733.67,  and  interest  from  the 
20th  day  of  March,  1866. 

The  defendant  excepted  to  the  decision  and  finding  of 
the  court : 

lat  That  the  note  in  qaestion  was  indorsed  by  the  de- 
fendant and  Sanger,  and  delivered  by  him  and  Sanger  to 
the  plaintiff  for  value. 

2d.  That  the  plaintiff  is  the  lawful  owner  and  holder  of 
the  note  as  against  the  defendant 

3d.  That  any  indebtedness  whatever  existed  at  any  time 
from  the  defendant  to  the  plaintiff. 

4th.  That  any  liability  arose  from  the  defendant  to  the 
plaintiff  by  reason  of  the  giving  of  the  note  in  suit,  or  by 
reason  of  any  of  the  matters  contained  in  the  evidence. 

5th.  To  each  finding  and  conclusion  of  law  upon  the 

evidence,  on  the  trial. 

» 

A.  P.  TFSa«Aetfcl,  for  the  plaintiff  L  The  court  properly 
refused  to  consider  testimony  of  an  alleged  oral  agree- 
ment, contemporaneous  with  the  making  of  the  note,  by 
which  its  terras  would  be  varied.  It  is  a  firmly  settled 
principle  that  parol  evidence  of  an  oral  agreement,  alleged 
to  have  been  made  at  the  time  of  the  drawing,  making  or 
indorsing  of  a  bill  or  note,  cannot  be  permitted  to  vary, 
qualify  or  eontradict,  to  add  to  or  subtract  from  the  abso- 
lute terms  of  the  written  contract.  {Chitty  on  BilUj  47. 
Hoare  v.  Orahamj  3  Camp.  ST.  Rutland's  case^  5  Hep,  25. 
2  Far$on»  on  BilU  and  Notes^  501.  Sice  v.  Cunningham^  1 
Cowenj  397.  Babson  v.  Webber,  9  Pick.  163.  Eavei  v.  Henr 
denonj  17  Wend.  190.  My  v.  KUbom,  5  Benio,  514.  Qridley 
V.  Dofe,  4  Conut.  486.) 

IL  The  only  exceptions  to  the  foregoing  rule  are  cases 
of  fraud,  mistake,  or  want  of  consideration.  No  question 
of  fraud  or  mistake  is  raised,  and  the  testimony  shows  a 
good  consideration  for  the  note.  Assume  that  the  sum  of 
fllOO,  for  which  it  was  given,  was  made  up  of  a  bill  of 
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John  J.  Batter  against  the  defendant  and  Sanger  and 
others  composing  the  oil  association,  a  hill  of  Lock,  Ham- 
ilton k  Co.,  and  a  hill  against  the  defendant  and  Sanger 
(the  payee)  alone.  The  defendant  having  given  his  note 
to  raise  money  to  pay  this  debt,  and  obtained  the  money 
from  the  plaintiff  and  paid  it  out,  has  received  a  good 
consideration,  even  if  no  part  of  the  91100  had  been  his 
private  debt.  The  plaintiff  was  nnder  no  legal  or  moral 
obligation  to  the  defendant  to  advance  money.  He^owed 
him  nothing.  And  if  he  advanced  the  money  to  pay  this 
debt,  he  had  the  right  to  prescribe  the  conditions  npon 
/which  he  would  part  with  the  money,  and  to  exact  the 
security  as  the  means  of  obtaining  it,  to  wit»  the  defend^ 
ant's  note*  The  defendant  on  an  accounting,  aside  from 
this  note,  for  all  that  appears,  would  owe  the  plaintiff 
moneys.  If  it  be  admitted  that  the  pldntiff  was  liable  to 
pay  part  of  the  91100,  the  case  of  Oridley  v.  Dole  is  iden- 
tical in  principle  with  this  case  and  overrules  the  defense. 
( Van  New  v.  Fwrenty  8  Crmchy  30.  Oridi^jf  v.  DoU^  4  ConuA. 
486-492.) 

3,  JE.  Churchy  for  the  defsudant  L  A  joint  stock  asso- 
ciation, unincorporated,  is  a  simple  copartnership,  and  its 
members  have  the  general  rights  and  liabilities  of  copart- 
ners. (19  Wend.  424.  5  BUI,  478.  18  Bafh.  564.  19 
id.  517.) 

IL  This  action  is  between  the  original  parties  to  the 
note.  There  are  no  rights  of  bona  fide  holders  intervening, 
and  it  is  therefore  open  to  a  full  inquiry  into  the  consid- 
eration and  the  equities  existing  between  them.  (Story  tm 
BUli,  §  187.  3  Kenfi  Com.  80.  4  John.  296.  17  id.  301. 
19  id.  53.  7  Oowen,  322.  9  W^.  273.  13  id.  605.  2 
BaU,  459.) 

m.  The  note  being  given  for  a  common  benefit,  had 
no  legal  inception  until  it  was  discounted  by  the  Newark 
Bank    (20  John.  288.    27  Barb.  576.)    The  bank  migbt 
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liftve  recovered  upon  it  as  a  bona  fide  holder  without  no- 
tice ;  but  when  the  plaintiff  took  it  up,  he  did  so  with  all 
the  knowledge  he  had  before,  and  with  fall  knowledge 
both  of  the  purpose  for  which  it  was  made,  and  the  use 
to  which  its  proceeds  had  been  applied*  He  did  not  ac- 
quire the  rights  of  the  bank,  because  he  was  himself  an 
original  debtor.  In  his  letter  he  says :  ^^  Enclosed  please 
find  my  check  on  Second  National  Bank,  Newark,  for 
$l€73.fi0,  being  the  proceeds  of  note  for  $1100,  for  the 
lenefU  of  thB  Oil  Creek  leland  Petroleum  Company,  which  mB 
emabU  you  to  pay  theWlofJ.J.  Butter,**  &c. 

r\r.  The  debt  to  which  the  money  was  applied  was  a 
partnership  debt,  which  all  the  partners,  the  plaintiff  in- 
cluded, were  equally  liable  to  pay.  The  note  was  a  mere 
denrice  for  their  accommodation,  to  raise  money  immedi- 
ately, it  being  contemplated  that  assets  to  be  received 
belonging  to  the  company  would  provide  for  its  payment 
There  was  nothing  in  the  relation  of  the  parties  either  to 
the  debt  or  to  the  company,  or  to  each  other,  that  required 
that  these  three  persons  should  be  the  ones  to  make  the 
note,  or  that  their  names  should  stand  upon  it  in  the  order 
of  maker  and  indorsers,  as  they  did.  The  selection  of 
persons,  and  the  order  of  their  names,  was  purely  the 
accident  or  convenience  of  the  arrangement,  and  was  for 
the  equal  benefit  of  all  concerned. 

As  between  the  parties;  therefore,  the  law  looking  to 
the  substance  of  the  transaction,  and  not  its  form,  will 
regard  their  real  relations,  and  treat  them  as  equal  and 
common  debtors,  without  any  superiority  of  right  or 
equity  whatever,  as  against  each  other,  but  as  joint  makers 
of  the  note. 

y.  The  foundation  of  all  obligations  in  respect  to  con- 
tracts is  the  consideration.  It  is  utterly  fallacious  to  say 
that  any  consideratioa  whatever  has  either  been  paid  by 
the  plaintiff  Crater,  or  received  by  the  defendant  Binin- 
ger,  on  account  of  this  note.    And  it  is  upon  this  fallacy 
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that  the  plaintiff's  whole  claim,  and,  with  sabmissioDy  the 
decision  in  the  court  below,  rests.  Bininger  has  not  re- 
ceived a  dollar,  nor  was  it  intended  that  he  should,  on 
accoant  of  this  note.  He  did,  indeed,  receive  the  check 
for  its  proceeds  on  being  discounted,  but  not  for  his  own 
use,  but  simply  as  a  messenger  or  agent  to  hand  it  over  to 
the  creditors  of  the  company,  which  he  did.  Had  he 
attempted  to  use  the  money  himself,  he  might  have  been 
enjoined ;  had  he  succeeded  in  using  it,  he  would  have 
been  liable  for  a  conversion.  It  is  simply  absurd,  there- 
fore, to  call  this  a  payment  to  Bininger,  or  a  consideration 
upon  which  to  found  an  obligation  by  him.  When  Crater, 
the  plaintiff,  took  up  the  note,  he  advanced  so  much 
money,  not  to  Bininger,  but  to  the  company,  and  not  on 
the  credit  of  the  note,  for  it  was  his  own  note  as  well  as 
Bininger's,  (and  the  note  of  neither  as  between  them- 
selves,) but  on  the  credit  of  the  company  and  for  their 
benefit,  for  he  could  advance  it  on  no  other. 

YL  The  note,  then,  as  between  the  parties,  has  no  ex- 
istence whatever,  except  as  a  mere  memorandum,  and  the 
position  of  the  parties  is  simply  that  of  partners  who 
have  advanced  moneys  to  the  credit  and  for  the  benefit 
of  the  firm.  And  in  such  case  the  law  is  well  settled, 
that  a  partner  who  advances  money  for  the  firm,  or  over- 
pays his  share  of  the  liabilities  of  the  firm,  cannot  sue 
his  copartners  to  recover  their  shares  until  after  an  ac- 
counting and  balance  struck.  (OolL  an  Part.  §§  264, 289. 
Story'i  Eq.  Jur.  §§  679,  682.  Story  an  PaH.  §§  219,  222. 
Pan.  an  Part.  268,  note  e.  31  How.  235.  25  Barh.  130. 
4  CoTMt  486.  1  Wend.  532.  43  Barh.  285.  2  Cainet,  293. 
Pare,  an  Con.  139.  2  Bum.  &  JSaet.  483.  1  Wend.  532. 
19  Barb.  197.  1  HaU,  180, 391.  19  Wend.  424.  36  Bari. 
284.  5  Cowen,  688.  1  Bam.  &  Oree.  76.  4  Hani,  d  CK 
171, 172.  14  John.  318.  17  id.  80.  6  Barh.  537.)  In 
Sherwood  v.  Bartonj  (36  Barh.  284,)  a  note  was  given  by 
two  partners  to  a  third,  iov  moneys  borrowed  on  account 
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of  the  firm ;  the  note  was  aned  by  an  indorsee,  who  was 
allowed  to  recover,  though  he  took  it  after  maturity,  on  the 
ground  (there  being  no  attempted  set-off)  that  the  defend- 
ants were  estopped  as  to  third  persons  from  denying  that 
the  note  was  given  for  some  independent  consideration. 
But  the  court  (Ingraham  J.)  held  that  '^  if  the  partner  had 
sued  on  the  note  he  could  not  have  maintained  the  action, 
but  must  have  resorted  to  equity  for  relief/'  To  the  same 
effect,  also,  is  Tradera'  Bank  of  Rochester  v.  Bradner,  (43 
Barb.  379,)  the  court  saying  "  a  partner  cannot  sue  his 
associates  on  a  note  or  bill  given  by  the  firm,  but  must 
resort  to  equity ;"  citing  1  Storjf*8  Hq.  Jur.  §§  679,  682; 
5  Oowen^  688.  OoUyer  states  the  whole  law  upon  the  sub*- 
ject,  and  the  principle  upon  which  it  rests,  in  a  few 
wordfi,  viz :  ''  When  money  is  due  from  one  partner  to 
another  by  simple  contract,  on  the  partnership  account, 
payment,  except  in  a  few  special  cases,  can  only  be  en- 
forced by  application  to  a  court  of  equity  upon  a  bill  filed 
for  an  account  Courts  of  law  will  not  entertain  suits  of 
this  nature,  because  it  would  be  useless  tot  one  partner 
to  recover  what,  upon  taking  a  general  account  amongst 
all  the  partners,  he  might  be  liable  to  refund."  (§  264.) 
The  exceptional  cases  stated  are  none  of  them  at  all  like 
the  case  at  bar.  They  were  either  where  the  claim  arose 
upon  matters  before  the  partnership,  aa  on  an  agreement 
to  furnlBh  capital,  (13  East^  7,)  or  where  the  subject  mat- 
tw  was  detached  from  the  partnership  account,  as  where 
one  partner,  having  possession  of  the  funds,  agreed  to 
indemnify  another  for  his  individual  acceptance  on  the 
partnership  account^  (3  Bing.  54,  htut  overrukd  in  1  Starhie^ 
78;)  or  where  a  balance  was  found  due  one  of  the  part- 
ners, accompanied  with  a  promise  to  pay,  (1  Amtr.  50 ;) 
or  when  a  note  was  given  by  one  partner  for  value  received, 
I  though  connected  with  the  partnership  accounts,  (/i.,) 

which  were  the  cases  of  OridUy  v.  BnU,  (4  Comst.  486,)  and 
Fan  i/eMv.JTofTMt,  (8  O-atkrii,  30.)   Bat  it  is  added,  "^  that 
Vol.  LIV.  11  ' 
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in  no  case  can  money  be  bo  recovered  which,  when  th^ 
cause  of  action  accrued,  might  be  placed  as  an  item  in 
the  partnership  account"  In  the  case  at  bar,  aside  from 
the  mere  form  of  the  note,  which,  as  the  action  is  be- 
tween the  original  parties,  must  give  way  to  an  inquiiy 
into  the  actual  transaction  itself.  There  was  no  lend- 
ing of  money  by  one  partner  to  another,  no  promise 
by  one  partner  to  another,  no  consideration  of  any  kind 
moving  from  one  party  to  another,  and  no  equity  or 
right  in  favor  of  one  against  another,  which  lays  any 
foundation  for  such  an  action,  or  brings  it  within  any  of 
the  exceptions  stated  by  CoUyer  to  the  general  rule  as 
laid  down  by  him.  If  either  partner  should  recover  the 
whole  money,  he  would  be  liable  to  pay  back  again  his 
share  of  the  common  debt,  upon  a  bill  filed  by  the  party ' 
who  had  to  pay  it ;  and  this  shows  the  case  to  be  precisely 
within  the  reason  of  the  law  as  stated  by  CoUyer^  and 
which  is  supported  by  all  the  authorities.  Oridley  v.  Dote, 
(4  Oomit  486,)  so  much  relied  upon  by  the  plaintiff,  fur* 
nishes  no  aid  to  the  plaintiff,  and  is  a  direct  authority  for 
the  defendant  Gridley  &;  Dole  were  partners,  and  had 
dissolved.  Dole  took  the  assets,  and  ^'  was  to  pay  off  the 
liabilities."  He  borrowed  of  Gridley  $1500  for  that  pur-» 
pose,  giving  his  note,  with  Dole  his  brother' as  indorsee 
The  suit  was  brought  after  dissolution,  againeyt  the  in- 
dorser,  who  was  never  a  partner.  The  plaintiff  was  allow- 
ed to  recovier,  the  court  saying,  ''  the  plaintiff,  although 
liable  to  the  creditors  of  the  firm,  was  under  no  legal  or 
moral  obligation  to  advance  money  to  his  former  partner. 
He  owed  him  nothing.  He  had  therefore  a  right  to  pre- 
scribe the  conditions  upon  which  he  would  part  with  the 
money,  and  to  exact  and  enforce  the  securities  given  to 
enforce  it"  But  the  court  expressly  recognized  the  rule, 
that  ^'  if  a  partner  has  paid  demands  against  the  firm  of 
which  he  and  the  maker  of  the  note  were  members,  he 
could  not  have  recovered,  by  law,  against  bis  copartner. 
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for  he  must  then  sue  upon  an  implied  promise,  and  until 
an  account  of  the  copartnership  was  taken,  it  could  not 
be  ascertained  whether  the  plaintiff  had  or  had  not  paid 
more  than  his  proportion."  {Per  Gardin^y  J.,  citing  Coll. 
§264;  19  Wend.  424.)  In  Van  Nesi  v.  Forrest,  (8  Cfranehj 
30,)  a  commercial  company,  consisting  of  several  hundred 
members,  sold  merchandise  to  the  defendant,  taking  his 
note  for  the  amount,  payable  to  the  president  of  the  com- 
pany. The  defendant  was  also  a  member  of  the  commer- 
cial company,  but  he  bought  the  goods  solely  on  his  own 
account  The  court  held  that  the  case  did  not  come  at 
ail  within  the  principle  that  a  partner  cannot  sue  his  co- 
partner, but  was  .an  independent  transaction  and  liability. 
The  court  recognized  fully  the  rule,  ^'  that  at  law  a  partner 
cannot  sue  his  copartner  on  a  claim  growing  out  of  the  co- 
partnership, until  after  a  general  balance  struck  on  a  stated 
account"  There  are  no  conflicting  Authorities  on  this 
subject  The  defendant  is  not  liable  on  this  note,  because, 
as  between  the  parties,  he  is  no  more  the  maker  of  the 
note  than  the  plaintiff,  and  because  no  consideration  what- 
ever has  moved  from  the  plaintifi  to  him.  If  he  is  liable 
at  all,  it  is  for  contribution  of  his  share  of  the  money  paid 
by  the  plaintiff  to  the  ba^k,  and  this  contribution  he  has 
already  made,  having  paid  his  full  share  and  more.  And 
if  he  had  not,  the  plaintiff's  advancement  was  not  for  the 
defendant^  but  for  the  company,  and  the  authorities  are 
uniform  that  in  such  case  the  plaintiff's  only  remedy  is  by 
a  bill  filed  in  equity  to  account  (See  cases  supra.)  OoU- 
yer  closes  his  chapter  on  this  subject  by  saying,  "From 
all  that  precedes,  it  is  evident  that  when  one  partner  has 
a  claim  against  his  copartner  for  a  sum  of  money  due  on 
account  of  the  copartnership,  but  not  constituting  the 
balance  of  a  separate  account,  or  a  general  balance  of  all 
accounts,  his  only  mode  of  recovering  the  amount  is  by 
bill  filed  in  equity,  praying  for  an  account^  and  usuallyi 
also,  for  a  dissolution."    (§289.) 
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There  is  no  legal  foundation  for  the  judgment  in  this 
ease,  and  it  should  be  reversed. 

Cardozo,  J.  This  case  cannot  be  distinguished  in  prin- 
ciple from  IShridUy  t.  DoU,  (4  C(m%L  486,)  and  therefoi^ 
the  judgment  below  was  right,  and  should  be  affirmed, 
with  costs. 

Clx&kb,  p.  J.  Until  QridUyy.  Dole  (4  N.  T.  Eep.  486) 
be  overruled,  judgment  must  be  given  for  plaintiff  in 
cases  similar  to  this.    I  concur. 

Gbo.  O.  Babnard,  J.,  also  concurred. 

Judgment  affirmed. 

[New  Tors  Qbvbbal  Tbbx,  June  7,  1869.  CUrh$,  CtHrdm  and  Oto,  G, 
Bmntardi  JuBtioes.] 


Hawk  h  Bunton  tw.  Thork  &  MiRCLAT. 

Where  one  has  unlawfully  taken  poesession  of  another's  property,  the  tori  may 
be  waiTed,  and  an  action  brought  for  its  value. 

Such  a  cause  of  action  is  assignable. 

A  complaint  alleged  the  sale  and  defivery  to  the  defendants,  by  the  plaintifft, 
of  a  couple  of  hogs,  at  a  specified  price,  which  remained  unpaid;  and,  for  a 
separate  and  distinct  cause  of  action,  stated  that  the  defendants  reeetved 
and  took  without  rightful  authority,  one  calf,  which  had  been  consigned  to 
the  plaintitft  by  a  third  person,  who  was  the  owner  thereof;  that  they  sold 
the  same  without  authority,  and  receiTed  therefor  a  sum  named,  whidi  was 
the  value  of  the  calf;  and  that  the  claim  and  demand  f&r  the  value  of  said 
calf  had  been  assigned  to  the  plaintiffs  by  the  owner.  HMd^  on  demurrer, 
that  both  causes  of  action  were  founded  on  contract ;  the  one  express,  and 
the  other  implied  by  law ;  and  were  properly  Joined. 

APPEAL  by  the  defendants  from  an  order  made  at  a 
special  term^  overruling  a  demurrer  to  the  complaint. 
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The  complaint  alleged  that  on  or  about  the  23d  day  of 
January,  I8669  ^^  ^®w  York,  the  plaintiflb  sold  and  deliv- 
ered to  the  defendants,  certain  goods,  consisting  of  two 
hogs  weighing  680  pounds,  of  the  value  and  at  the  price 
of  twelve  cents  per  pound,  and  nine  other  hogs  weighing 
2497  pounds,  of  the  value  and  at  the  price  of  twelve  and 
a  half  cents  per  pound,  amounting  in  all  to  |393.73 ;  that 
the  defendants  had  not  paid  for  said  goods,  and  the  sum 
of  f  42.73,  with  interest  since  January  23,  1866,  was  still 
due  and  owing  by  the  defendants  to  the  plaintifis  on  ac- 
count  of  said  goods. 

And  for  a  second  separate  and  distinct  cause  of  action, 
the  coniplaint  showed  that^  on  or  about  th^  19th  day  of 
April,  1866,  at  New  York,  the  defendants  received  and 
took,  without  rightful  authority,  one  calf,  which  had  been 
consigned-to  the  plaintifis  by  S.  P.  Gillingham,  who  was 
the  owner  thereof.  That  the  defendants  sold  the  same 
.  without  authority,  and  received  therefor  the  sum  of  919,80, 
or  about  that  sum,  which  was  the  value  of  said  calf.  That 
thereupon  a  cause  of  action  and  demand  for  the  sum  of 
money  received  by  the  defendants  for  said  cal^  which  was 
the  fidr  price  and  value  thereof  accrued  to  said  Gilling- 
ham against  the  defendants.  That  on  or  about  the  19th 
day  of  April,  1866,  the  said  Gillingham,  for  a  good  and 
sufficient  consideration,  duly  sold,  assigned,  transferred 
and  delivered  said  claim  and  demand  against  said  defend- 
ants to  the  plaintiff,  who  are  now  the  lawful  owners  and 
holders  thereof,  and  the  sum  of  919*80,  besides  interest^ 
is  now  justly  due  and  owing  on  account  thereof  by  de- 
fendants to  plaintifis.  That  the  defendants  had  promised 
to  pay  said  claim  and  demand,  but  have  hitherto  neglected 
to  pay  the  same,  and  said  claim  is  wholly  unpaid.  That 
at  said  times,  before  referred  to  in  the  complaint,  the  plain- 
tiffis  were  copartners,  in  the  name  of  Hawk  &  Bunyon,  and 
the  defendants  were  copartners,  in  the  name  of  Thorn  & 
Marclay.    That  before  the  commencement  of  this  action  the 
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plaintiffs  demanded  from  the  defendants  payment  of  each  of 
the  claims  above  set  forth,  and  payment  thereof  was  not 
made.  Wherefore  the  plaintiffs  demanded  judgment  against 
said  defendants  for  the  sum  of  $62.39,  with  interest. 

The  defendants  demurred  to  the  complaint,  on  the 
ground  that  it  appears  upon  the  face  thereof  that  several 
causes  of  action  have  been  improperly  united — one  being 
a  money  demand  on  contract,  and  the  second  an  action  of 
trover  sounding  in  tort,  to  recover  damages  for  wrongful 
conversion.  And  the  defendants  demurred  to  the  second 
cause  of  action  set  forth  in  said  complaint,  and  assigned 
the  following  as  the  ground  of  such  demurrer:  1.  That 
the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  2.  That  such  a  cause  of  action,  being 
a  tort,  is  not  assignable  in  law. 

Robert  N.  Waite^  for  the  appellants.  I.  The  causes  of 
action,  being  based  one  in  tort  and  the  other  in  contract, 
are  improperly  united  in  one  suit  {Codej  §  167.  Waller 
V.  Baskany  12  Haw.  Pr.  30.  Bunter  v.  Powell^  15  td.  223.) 
It  must  be  conceded  that  causes  of  action  arising  out  of 
different  transactions  must  be  of  one  of  the  classes  enume- 
rated in  sec.  167,  and  that  one  cause  for  contract  and  one 
for  tort,  cannot,  under  such  circumstances,  be  united.  (Id. 
and  16  Saw.  Pr,  243.)  It  cannot  be,  even  if  a  tort  and 
contract  could  be  united  where  the  tort  arose  out  of  the 
contract,  that  a  complaint  upon  a  contract  entered  into  at 
one  time  could  be  united  with  a  tort  committed  upon  an- 
other and  subsequent  occasion.  (Bobinsan  v.  Flinty  16 
Haw.  Pr.  243.) 

U.  In  the  case  of  Ohambers  v.  Lewis  (2  Hilton  591  and 
595)  the  court  says:  "Formerly  the  tort  was  waived  by 
bringing  an  action  in  aasumpiity  but,  under  the  present  sys- 
tem of  pleading,  the  character  of  the  action,  and  whether 
or  not  the  tort  is  waived,  must  be  determined  by  the  facts 
stated  in  the  complaint    The  prayer  for  relief  may  some- 
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times  determine  the  question,  and,  I  think,  does  in  this 
case.  The  plaintiff  prays  judgment  for  thi  sum  of  )^40, 
which  is  the  value  of  the  property  detained,  with  interest 
This  is  precisely  what  the  law  of  damages  would  give  him 
in  an  action  to  recover  for  the  wrongful  detention."  In 
the  present  case  the  complaint  states  the  plaintiffs'  claim 
in  language  usual  and  necessary  in  actions  of  tort  {SeUar 
Y.  Sage,  12  How.  531.) 

HL  The  complaint  does  not  charge  that  the  defendants 
have  received  money  to  or  for  the  use  of  the  plainti£&. 
The  claim  for  the  unlawful  conversion  is  founded  upon  a 
tort ;  that  for  goods  sold  and  delivered,  upon  a  contract ; 
they  are  distinct  causes  of  action,  and  cannot  he  joined  in 
the  same  suit     {Qohh  V.  Daws  and  otheriy  9  Barb,  230.) 

In  that  case  the  learned  judge,  delivering  the  opinion  of 
the  court,  says:  '^  Where  a  complaint  is  framed  for  the 
purpose  of  recovering  the  value  of  property,  upon  the 
ground  of  an  unlawful  conversion^  without  charging  that 
the  defendants  have  received  money  to  or  for  the  use  of 
the  plaintiff,  the  plaintiff  cannot  recover  the  value  of  the 
goods  as  money  had  and  received  to  their  use.  (See  aho 
10  Barb.  445.) 

rV.  A  tort  cannot  be  assigned.  "It  never  was  capable 
of  assignment,  either  before  or  after  the  adoption  of  the 
Code."  (3  Keman,  334.  Hall  v.  Bobinsan,  2  Oomst.  293. 
Gardner  v.  Adams,  12  Wend.  297.  People  v.  Tioga  Common 
Plea»^  19  id.  76.     Thurman  v.  WelU,  18  Barb.  500.) 

V.  To  enable  a  party  to  maintain  an  action  of  trover 
and  conversion,  which  is  the  second  cause  of  action  in  the 
plaintiffs'  complaint,  the  plaintiffs,  at  the  time  of  the  eonver-' 
sion,  mast  have  property,  either  general  or  special,  in  the 
thing  converted.  The  complaint  shows  that  the  conversion 
was  before  the  assignment  of  the  cause  of  action  to  the 
plaintiff  (1  Chit.  PL  3d  Am.  ed.,  marg.  p.  150.  2  Saund.  PL 
47.  Fyne  v.  Dor,  1  T.  B.  56.  EaU  v.  Bobineon,  2  dm^.  293- 
Thmman  v.  WeUe^  18  Barb.  500.) 
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Sidney  S,  Sarris,  for  the  respondents.  L  The  first 
ground  of  demurrer  is  untenable.  The  first  cause  of 
action  is  on  contract,  as  is  also  the  second.  The  second 
cause  of  action  alleges  that  one  Gillingham  consigned  a 
calf  to  the  plaintifis.  That  the  defendants  took  and  re- 
ceived, without  authority,  said  cal^  and  sold  the  same, 
and  received  therefor  the  sum  of  #19.80,  which  was  the 
value  of  the  calf.  Then,  the  plaintiffs  claim  that  the  mon- 
eys so  received  on  the  sale  of  the  calf  belonged  to  Gilling- 
ham ;  that  said  claim  of  Gillingham  was  assigned  to  the 
plaintiffs.  fTow,  upon  this  state  of  facts,  Gillingham  had 
a  good  cause  of  action  against  the  defendants  for  the  price 
of  the  calf.  The  rule  is  that  when  property,  has  been 
wrongfully  taken  from  the  owner  and  sotdy  the  owner  can 
sue  for  a  conversion,  or  waive  the  tort  and  sue  for  the. 
money  received  by  the  wrong  doer.  (Oiborn  v.  BeU^ 
5  JDeniOj  370.)  The  plaintiffis  setting  forth  the  matters 
complained  of  as  being  done  without  rightful  authority, 
does  not  make  the  count  one  for  tort  These  facts  were 
necessary  to  be  stated  to  raise  a  cause  of  action  in  assump- 
sit, as  well  as  a  cause  of  action  in  tort  (Hobby  ads.  Bruce^ 
5  Leg.  Obs.  l8.)  When  property  is  wrongfully  sold,  and 
the  proceeds  received  by  the  wrongdoer^  this  raises,  in  all 
cases,  an  implied  assumpsit  in  favor  of  the  owner^  based 
upon  the  duty  of  the  wrongdoer-  to  account  to  and  pay 
the  owner. 

n.  The  second  cause  of  action  states  all  the  £EU3t8  neces- 
sary— ^the  receipt  of  the  calf  by  the  defendants,  the  sale 
of  the  same  without  authority,  the  price  received,  the 
value  of  the  cal^  and  an  assignment  of  the  same  to  the 
plaintiffs.    The  judgment  should  be  affirmed,  with  costs. 

Cabdozo,  J.  The  objections  raised  in  this  case  are  not 
tenable.  When  a  person  has  unlawfully  taken  possession 
of  another's  property,  the  tort  may  be  waived,  and  aa 
action  brought  for  its  value.    Such  a  cause  of  action  is 
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assignable.  Both  causes  of  actioa  set  forth  in  the  com- 
plaint are  founded  on  contract^  the  first  express,  and  the 
other  implied  by  law,  and  are  properlj  joined. 

The  order  below  was  right,  and  should  be  affirmed  with 
costs. 

Geo.  G.  Barnard,  J.  The  demurrer  was  properly  dis- 
posed o£  The  complaint  shows  that  both  causes  of  action 
arose  on  contract.  They  could  therefore  be  properly 
assigned. 

Judgment  should  be  given  for  the  plaintiff,  with  costs. 

Clxrkb,  p.  J.,  concurred. 

Order  affirmed. 

fHsw  YoBX  GiviBAL  Tbbx,  June  7,  186f>.    CUrke,  CarOmo  and  Geo.  G, 


Pullman  v$.  Ths  Mayor  Ac.  of  thb  Citt  ov  Kew  York 

and  others. 

A  mnnicipal  corporaUoD,  like  any  other,  may  enter  into  any  oontract  witfain 
the  object  for  which  the  corporation  was  created,  except  where  it  ia  restrained 
by  aome  legal  enactment,  and  except  bo  fiur  as  its  contracts  may  be  snbject 
nsrrertheless  to  its  ftitnre  exercise  of  its  legislative  authority. 

The  act  of  the  legislature,  of  April  20, 1S66,  (Zmm  of  186C,  eh.  S76,)  being  the 
tax  levy  for  that  year,  is  a  prirate  or  local  bill,  within  the  meaning  of  the 
constitation,  and  section  9  restricting  the  power  of  the  corporation  of  New 
Torlc  to  make  contracts,  relates  to  a  snbject  not  expressed  in  the  title  of  the 
act^  and  is  therefore  onoonstitutionaL    Ihobahax,  J.,  dissented. 

An  in^JoDction  will  not  be  issued  to  restrain  the  corporation  of  the  dty  of  New 
Tork  fh>m  entering  into  a  contract,  where  there  is  no  valid  statute  preventr 
ing  the  making  of  such  contract,  and  the  case  presents  no  case  Justifying 
the  interference  of  the  court  on  the  ground  of  tnnd, 

APPEAL  from  an  order  made  at  a  special  term,  deny- 
ing a  motion  to  dissolve  an  injunction  issued  to 
restrain  the  execution  of  a  contract  entered  into  by  the 
defendants. 
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By  the  Caurtj  Cardozo,  J.  A  municipal  corporation^ 
like  any  other,  may  enter  into  any  contract  within  the 
object  for  which  the  corporation  was  created,  except  where 
it  is  restrained  by  some  legal  enactment,  and  except  so  far 
as  its  contracts  may  be  subject  nevertheless  to  its  future 
exercise  of  its  legislative  authority.  There  can  be  no 
doubt,  therefore,  that  the  contract,  which  the  common 
council  authorized,  and  which  was  sought  to  be  restrained 
by  this  action,  might  be  lawfully  made,  unless  some  valid 
law  exists  preventing  it,  or  unless  a  case  of  fraud  is  pre- 
sented. 

The  complaint  in  this  case  makes  no  allegations  of 
fraud.  There  is  no  suggestion  in  it  that  the  common 
council  acted  fraudulently,  corruptly  or  dishonestly,  and 
there  is  no  fact  averred  which  could  be  the  basis  of  any 
such  conclusion.  The  plaintiff  states  the  reasons  which 
induced  him  to  vote  against  the  measure,  and  it  may  be 
that  it  would  have  been  well  if  they  had  convinced  a  ma* 
jority  of  his  associates.  But  they  did  not;  and  we  cannot 
support  his  judgment  by  judicial  action,  in  the  absence  of 
fraud ;  unless  the  proposed  contract  is  contrary  to  law. 

It  is  plain  enough,  upon  merely  reading  the  complaint, 
that  the  only  ground  upon  which  the  plaintiff  believed  the 
court  should  or  could  interfere,  was  that  the  proposed 
contract  was  illegal  and  void  by  reason  of  the  provision 
contained  in  the  act  of  April  20th,  1866. 

The  plaintiff  did  not  claim  that  there  was  any  other 
statute  which  prevented  the  making  of  the  contract 

The  provision  of  the  act  of  April  20th,  1866,  which 
restricts  the  power  of  the  corporation  as  claimed  by  the 
plaintiff,  is,  I  think,  unconstitutional.  That  statute,  which 
was  the  tax  levy  for  the  year  1866,  is  a  private  or  local 
bill  within  the  meaning  of  the  constitution,  and  the  sec- 
tion relied  upon  relates  to  a  subject  not  expressed  in  the 
title  of  the  law.  I  have  recently  had  occasion  to  express 
my  views  upon  this  point  in  the  case  of  The  TroMeripi 
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A$»oeiatian  v.  2^  Mayor  ^c;  and  those  viewB  are  sqb- 
tained  by  the  opinion  of  Justice  Sutherland  in  PvXbnan  t. 
The  Mayor  ^e,^  and  Justice  Monell  in  Bret*  v.  The  Mdyor 
^e.,  and  Justice  MeOunn  in  Smith  v.  The  Mayor  fe.  {See 
(Omo  The  FecpU  v.  ffiUs,  35  N.  Y.  Bep.  449 ;  The  Sun  Mu- 
tual  Ifuurance  Company  v.  The  Mayor  ^.,  4  Seld.  253.) 
We  have  not  been  referred  to  any  other  enactments 
restricting  the  power  of  the  corporation  upon  this  matter, 
and  I  know  of  none  myself,  except  a  statute  respecting  all 
cities  and  villages,  passed  in  1853,  {Sesnon  Laws  of  1853, 
p.  1135 ;)  but  which  obviously  does  iiot  affect  the  present 
case,  and  the  32d  section  of  the  revised  ordinances  of  the 
city,  relating  to  contracts  for  supplies  and  work  for  the 
corporation,  (tee  Hoffman's  Law8  of  New  Tork^  vol  1,  p.  148,) 
which  forbids  the  departments  of  the  city,  and  those 
having  charge  of  expenditures,  making  contracts  or  incurs 
ring  expenditures,  authorized  by  the  common  council,  to 
an  amount  exceeding  the  several  appropriations  made.; 
unless  an  appropriation  sufficient  to  cover  such  excess 
shall  have  been  made  by  the  common  council.  But  this 
was  only  a  by-law  of  the  city,  revocable  at  its  pleasure, 
luid  the  resolution  directing  the  making  of  the  contract  in 
question  expressly  repealed  any  resolution  or  ordinance 
inconsistent  with  it 

The  complaint  presenting  no  case  justifying  the  inter- 
ference of  the  court  on  the  ground  of  fraud ;  and  there 
being  no  valid  act  preventing  the  making  of  the  contract, 
it  follows  that  the  injunction  should  have  been  dissolved, 
and  therefore  that  the  order  below  was  erroneous  and 
should  be  reversed. 

Ingraham,  J.,  (dissenting.)  I  am  not  satisfied  to  hold 
that  the  9th  section  of  the  tax  law  of  1866,  page  2070,  is 
unconstitutional.  It  has  been  held  that  the  tax  law  is  a 
private  or  local  bill.  As  such  it  cannot  contain  any  pro- 
visions not'  connected  with  the  subject  matter  of  the 
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statute.  That  act  was  passed  to  provide  means  for  carry- 
ing on  the  government  of  the  cily  for  the  year,  and  the 
legislature  limited  the  use  to  which  the  money  should  be 
applied  by  this  section. 

The  first  part  of  the  section  prohibits  the  use  of  the 
moneys  to  be  raised  for  any  other  purpose  than  that  to 
which  they  are  appropriated.  This  has  been  for  many 
years  incorporated  in  the  tax  bills,  and  has  never,  that  I 
know  of,  been  objected  to  as  unconstitutional.  The  residue 
of  the  section  prohibits  the  making  of  any  contract,  or 
incurring  any  liability  for  any  purpose,  which  would 
exceed  the  sum  appropriated. 

I  think  this  provision  may  fairly  be  considered  as  a 
part  of  the  necessary  regulations  as  to  the  application  of 
the  moneys  to  be  raised  by  tax.  It  is  the  same  subject, 
directing  the  application  of  the  money  and  preventing  its 
use  for  any  other  purpose. 

The  order  should  be  affirmed. 

Order  reversed. 

' ^ 

[Nbw  Tobk  Gbvbsal  Tsbx,  April  6, 1869.    6feo,  O,  Barnard^  Ingrthom  and 
(kritm.  Justices.] 
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CoRNBLius  D.  Hicks  v«.  Robbrt  C.  Dorn,  Superintendent 

of  Canal  Repairs. 

It  is  the  duty  of  a  superintendent  of  repairs  on  the  Erie  canal  to  remore  ob- 
structions which  hinder  or  prerent  navigation  thereon. 

And  a  superintendent  having  in  good  faith  determined  in  regard  to  the  necessity 
and  propriety  of  removing  a  boat  belonging  to  an  individusi,  as  an  obstmc- 
tion  in  the  canal,  he  can  only  be  held  responsible  to  the  owner  upon  the 
ground  that  he  was  chargeable  with  negligence,  or  improper  conduct,  in 
executing  the  work. 

The  rights  of  an  individual  in  regard  to  his  property  should  be  respected ;  and 
even  public  officers  are  not  at  liberty  to  disregard  such  rights,  unless  there  is 
a  clear  and  urgent  necessity  therefor,  to  subserve  an  important  and  pressing 
public  necessity.    T«r  Ixoalls,  J. 
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To  Justiiy  a  materia}  iqjnry  to,  or  destmctioii  of,  the  property  of  an  individtial, 
tliere  miut  exist  a  pressing  necessity,  both  in  regard  to  the  work  to  be  per- 
formed, and  the  manner  of  ezecnting  it. 

If  a  superintendent  of  canal  repairs  can  repair  a  breach  in  the  bank  of  the 
canal  occasioned  by  a  flood,  by  a  resort  to  onKnmy  means,  and  thereby  con- 
tinne  navigation  without  material  interruption,  or  serious  detriment  to  tho 
public  welikure,  it  is  his  duty  to  do  so,  instead  of  adopting  the  tgaraordinanf 
measure  of  cutting  a  piece  off  a  canal  boat  owned  by  an  indiyidual,  in  order 
to  dose  the  gates  of  a  lock. 

And  where  the  proof  showed  that  theje  were  seyeral  other  methods  by  which 
the  obstruction  caused  by  a  canal  boat  grounding  in  the  gates  of  a  lock  could 
have  been  remoyed,  and  the  difficulty  obyiated ;  it  wot  Md  that  the  superin- 
tendent of  repairs  was  not  justified,  on  the  ground  of  "  an  OTerruling  neces- 
sity," in  cutting  the  boat  in  two  and  removing  a  portion  thered',  thereby 
sutjecting  the  owner  to  a  loss  of  his  property. 

Eridt  altOy  that  in  what  he  did,  after  he  determined  the  necessity  of  removing 
the  obsiruotion,  the  superintendent  must  be  deemed  to  have  acted  ministeri- 
ally, and  was  therefore  bound  to  exercise  reasonable  care,  prudence  and  dis- 
cretion in  performing  the  work.  « 

THIS  is  an  appeal  by  the  defendant  from  a  judgment 
rendered  in  favor  of  the  plaintiff  on  the  report  of  a 
referee,  for  $2131.95.  On  the  19th  of  May,  1865,  the  de- 
fendant was  superintendent  of  canal  repairs,  in  charge  of 
section  two,  of  the  Erie  canal,  including  the  portions 
thereof  hereafter  mentioned,  under  instructions  from  the 
canal  commissioners  to  act  promptly  whenever  a  break 
occurred,  and  restore  the  canal  to  a  navigable  condition  as 
speedily  as  practicable,  at  all  hazards.  At  Yisscher's  Ferry 
the  canal  runs  nearly  east  and  west  On  the  northerly 
side  of  the  canal  was  a  basin,  forming  part  of  the  canal 
itself,  covering  about  half  an  acre.  At  the  northerly  point 
of  the  basin  were  two  lock-gates,  belonging  to  the  State, 
separating  the  basin  of  the  canal-  from  a  diy  dock,  cover- 
ing about  a  quarter  of  an  acre,  the  private  property  of  one 
Alexander  Shaman,  into  which  boats  were  taken  from 
the  canal  for  repairs.  These  lock-gates  opened  southerly 
into  the  canal.  On  the  easterly  side  of  Sherman's  dry 
dock  he  had  a  waste-weir  for  letting  off  surplus  water.  A 
short  distance  west  of  the  diy  dock  was  a  culvert,  under 


174  CASES  IN  THE  SUPREME  COUET. 

Hicks  V.  Born. 

the  canal,  the  property  of  the  State,  tbrongh  which,  from 
the  north,  a  creek,  called  Stony  creek,  ran  into  the  Mo- 
hawk river,  sontherly  of  the  canal.  The  lock-gates  owned 
by  the  State  were  used  as  a  waste-weir  to  let  off  the  water 
from  the  canal,  which  passed  into  the  dry  dock,  and  ont 
of  that  through  the  gates  thereof  belonging  to  its  owner, 
into  a  ravine,  tbrongh  which  it  ran  into  Stony  creek,  above 
the  culvert  The  creek  was  of  considerable  size,  and 
above  the  culvert  fell  rapidly.  The  State  kept  no  one  in 
charge  of  the  lock-gates,  but  they  were  opened  by  Sher- 
man and  those  in  his  employ,  to  let  boats  from  the  basin 
into  the  dry  dock,  they  immediately  thereafter  closing 
them  again.  On  the  18th  of  May  there  was  a  severe 
spring  rain,  which  raised  the  water  in  the  river,  creek  and 
canal,  creating  a  freshet,  filling  the  canal  so  that  the  water 
ran  over  its  banks.  This  was  the  condition  of  the  river, 
the  creek  and  the  canal,  on  the  19th  of  May.  Two  or  three 
days  previous  to  the  19th,  the  plaintiff's  canal  boat,  the 
^^  G.  W.  Ganung,'^  had  been  thus  rui^  from  the  canal  into 
this  dry  dock  for  repairs.  On  the  19th  of  May  the  canal 
was  in  a  navigable  condition  the  whole  length  thereof,  and 
a  large  number  of  boats  were  navigating  it  On  that  day, 
when  the  canal,  the  creek  and  the  river  were  in  such  a 
swollen  condition,  the  canal  lock-gates  were  opened  by 
Sherman's  men  in  charge  of  the  dry  dock,  and  the  captain 
and  crew  of  the  plaintifi''s  boat  commenced  running  her, 
stem  foremost,  into  the  canal.  When  she  was  nearly  half 
way  through  the  gates  the  waste- weir  and  gates  of  Sher- 
man's dry  dock  suddenly  gave  way,  creating  a  large  breach 
in  the  bank  thereof,  in  consequence  of  which  the  water 
run  rapidly  out  of  the  dry  dock,  and  of  that — a  three  mile 
level  of  the  canal.  This  left,  the  boat  between  the  open 
gates  of  the  canal  resting  upon  the  miter  sill.  She  was  about 
95  feet  long ;  about  45  feet  lay  in  the  basin  of  the  canal  and 
the  remainder  in  the  dry  dock.  The  lock-gates  of  the  canal 
could  not  be  closed  and  navigation  thus  resumed  until  the 
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boat  wafi  removed.  The  defendant  was  notified  of  the  hreak, 
and  arrived  on  the  ground  about  nine  o'clock  in  the  morn- 
ing. He  examined  and  deliberated  upon  the  situation,  and 
upon  the  several  modes  of  restoring  the  navigation  of  the 
canal.  Four  methods  were  possible :  1.  To  dam  up  the 
culvert  under  the  canal,  so  as  to  raise  the  water  above  it 
high  enough  to  set  it  back  up  the  ravine  into  the  dry  dock 
and  level  of  the  canal,  deep  enough  to  float  the  boat.  This 
would  have  been  only  an  experiment,  and,  if  successful, 
would  have  be^n  fraught  with  danger  to  the  canal.  2.  By 
repairing  the  banks  of  Sherman's  dry  dock,  whidi  might 
have  been  done  in  two  days,  so  as  to  have  permitted  suffi- 
cient water  to  have  been  let  into  the  canal  and  dry  dock 
to  float  the  boat  out  of  the  gates,  so  they  could  be  closed, 
and  navigation  resumed.  3.  By  building  a  coflTer-dam  in 
the  basin  of  the  canal,  around  the  stern  of  the  boat,  which 
could  have  been  done  in  two  or  three  days,  at  a  cost  of 
$900,  and  |250  to  |350  for  removal.  4.  By  cutting  out  of 
the  plaintifi*'s  boat  a  piece  thereof  of  sufficient  length  to 
enable  him  to  close  the  gates  between  the  canal  and  the 
dry  dock,  and  let  the  water  into  the  level,  which  could  be 
done  in  about  twelve  hours.  This  involved  the  destruo- 
tion  of  properly,  the  value  of  which  did  not  much  exceed 
the  expense  of  restoring  navigation  in  either  of  the  other 
ways.  The  defendant,  in  good  faith,  exercised  his  judg- 
ment and  discretion  in  the  premises,  and  in  good  faith 
determined  that  the  best  method  of  restoring  navigation 
was  to  cut  out  of  the  plaintiff's  boat  a  piece  large  enough 
to  enable  him  to  close  the  gates  of  the  lock.  He  ordered 
it  done,  and  it  was  done,  without  any  want  of  care  in  the 
act  of  severing  the  boat ;  the  pieces  cut  out  being  just  long 
enough  to  allow  the  gates  to  be  closed.  The  injury  done 
to  the  boat  was  no  greater  than  the  act  necessarily  involved. 
Every  day's  delay  in  restoring  navigation  caused  great 
damage  to  the  State  and  to  persons  navigating  the  canul. 
The  plaintiff's  boat  grounded  in  the  gates  of  the  lock^ 
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witbont  any  fault  or  negligence  on  the  part  of  the  plain- 
tiff or  his  servants  or  agents ;  and  he  was  not  notified  to 
remove  the  boat,  and  no  time  or  opportunity  was  given 
him  to  do  so.  No  evidence  was  given  on  the  trial  that  at 
or  prior  to  the  time  the  defendant  commenced  cutting  up 
the  boat  the  plaintiff,  or  his  servants  or  agents,  had  com- 
menced removing  it  firom  between  the  lock-gates,  or  had 
taken  any  steps  to  do  so,  or  that  when  the  defendant  com- 
menced removing  it  they  designed  to  or  would  do  so. 
The  defendant,  at  the  close  of  the  plaintiff's  testimony, 
moved  for  a  nonsuit,  and  again  at  the  close  of  the  evidence. 
The  motions  were  denied,  the  defendant  each  time  except- 
ing. The  referee  assessed  the  plaintiff's  damages  at  #1500, 
and  interest  from  the  time  of  cutting  up  the  boat.  As  a 
conclusion  of  law  he  held  the  defendant  liable,  to  which  he 
excepted,  and  on  the  entry  of  judgment  appealed  there- 
from to  this  court 

jr.  0.  Moakf  for  the  appellant 

iMac  LatosoUf  for  tne  respondent 

By  the  Courts  Ingalls,  J.  It  was  the  duty  of  the  de- 
fendant, as  superintendent  of  repairs  on  the  Erie  canal,  to 
remove  obstructions  which  hindered  or  prevented  naviga- 
tion thereon.  (Adsit  v.  Brady,  4  HiUy  630.  FuUon  Fire 
Ins.  ICfo.  V.  Baldwin,  37  JT.  T.  Bep.  648.)  It  was  not  only 
made  his  duty  by  law,  but  he  was  expressly  instructed  by 
the  canal  commissioners  to  discharge  that  duty.  The  ref- 
eree finds  that  the  defendant  acted  in  good  faith  in  all 
that  he  did,  and  the  injury  to  the  plaintiff ^s  property  was 
no  greater  than  the  act  necessarily  involved.  The  defend- 
ant properly  determined  in  regard  to  the  necessity  imd 
propriety  of  removing  the  defendant's  boat  as  an  obstrue- 
tion,  and  can  only  be  held  responsible  upon  the  ground 
that  he  was  chargeable  with  negligence,  or  improper  oon- 
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duct  in  executing  the  work.  The  rights  of  an  individnal 
in  regard  to  his  property  should. be  respected;  and  even 
public  officers  are  not  at  liberty  to  disregard  such  rights, 
unless  there  is  a  clear  and  urgent  necessity  therefor,  to 
subserve  an  important  and  pressing  public  necessity.  Mere 
convenience  on  the  part  of  the  public  in  regard  to  the 
mode  to  be  adopted  in  accomplishing  a  result,  would  not, 
in  my  judgment,  create  such  a  necessity  as  would  justify 
a  material  injury  to  or  destruction  of  the  property  of  an 
individual.  Certainly  not,  if  any  other  legitimate  mode 
could  be  resorted  to  and  produce  the  same  result  without 
serious  injury  to  public  interests.  In  other  words,  there 
must  exist  a  pressing  necessity,  both  in  regard  to  the  work 
to  be  performed  and  the  manner  in  which  it  should  be 
executed,  to  justify  such  an  act  No  other  rule  would  be 
safe  or  furnish  adequate  protection  to  the  citizen  against 
the  encroachment  of  superior  power.  It  is  not  pretended 
that  the  plaintiff  was  guilty  of  negligence  or  improper  con- 
duct in  the  management  of  his  boart.  The  question  there- 
fore presented  for  the  determination  of  the  referee  was, 
whether,  in  view  of  the  circumstances,  it  was  necessary 
for  the  defendant  to  destroy  the  plaintiff's  boat,  in  order 
to  remove  it,  as  an  obstruction  to  navigation.  In  determ- 
ining this  question,  it  became  necessary  for  him  to  ascer- 
tain from  the  evidence,  whether  the  defendant  could  not 
reasonably  have  adopted  some  other  method  to  accomplish 
the  same  result,  and  thereby  avoided  doing  the  plaintiff 
such  serious  injury.  If  the  defendant  could  have  repaired 
the  breach  occasioned  by  the  water,  by  a  resort  to  wdinary 
meofiij  and  thereby  continued  navigation  without  material 
interruption  or  serious  detriment  to  the  public  welfere,  it 
certainly  was  his  duty  to  have  done  so,  instead  of  adopting 
this  extraordinary  measure,  so  fraught  with  injury  to  the 
plaintiff.  The  evidence  discloses,  and  the  referee  has 
found,  that  there  were  several  methods  by  which  the  ob- 
Btruction  could  have  been  removed  and  the  difficulty  obvi* 
VoJk  LIV.  12 
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ated)  which  were  brought  to  the  attention  of  the  defendant 
before  he  entered  upon  the  work.    One  was  by  constructing 
a  coffer-dam  in  the  basin  of  the  canal,  around  the  stern 
of  the  boat,  and  raising  the  water  so  as  to  float  the  boat, 
which  could  have  been  accomplished  in  two  or  three  days, 
at  an  expense  of  $900,  and  $250  or  $300  to  remove  the 
dam.    Another  was  to  repair  the  banks  of  the  dry  dock, 
which  could  have  been  done  in  two  days.    Another,  by 
damming  up  the  culvert,  and  thereby  raising  the  water  so 
as  to  float  the  boat  and  close  the  gates.    It  appears  that 
from  eight  to  ten  hours  were  expended  in  cutting  the 
•boat,  and  about  twelve  hours  to  restore  navigation,  and 
the  plaintiff  was  damaged  to  the  extent  of  $1500.    There 
is  considerable  evidence  bearing  upon  the  feasibility  of  the 
several  methods.    In  my  opinion  a  fair  question  of  fact 
was  presented  for  the  determination  of  the  referee,  whether, 
in  view  of  all  the  circumstances,  the  defendant  exercised 
reasonable  prudence  in  executing  the  work  in  question ; 
whether  he  was  justifiable  in  pursuing  an  extraordinary 
rather  than  an  ordinary  method  in  removing  the  obstruc- 
tion.   The  evidence  shows  pretty  clearly  that,  with  possi- 
bly some  additional  delay  and  expense,  the  work  could 
have  been  accomplished,  and  the  plaintiff's  property  pre- 
served.   Is  it  just  or  reasonable  to  conclude,  in  this  case, 
that  there  existed,  what  Senator  Sherman,  in  his  opinion 
in  Jtussell  v.  The  Mayor  ^c,  of  New  Yorky  (2  Denioy  475,) 
denominated  "an  overruling  necessity"  which  justified  the 
sacrifice  of  the  plaintiff's  property  ?    I  am  of  opinion  that, 
at  least,  the  evidence  does  not  so  far  preponderate  in  that 
direction  as  to  call  upon  this  court  to  reverse  the  decision 
of  the  referee  in  that  particular.    In  what  the  defendant 
did  after  he  determined  the  necessity  of  removing  the  ob-* 
struction,  I  think  he  must  be  deemed  to  have  acted  min- 
isterially, and  was  therefore  bound  to  exercise  reasonable 
care,  prudence  and  discretion  in  performing  the  work, 
(barton  v.  The  City  of  Syrocme,  36  ^  7.  Rep.  54.    R(ibif^ 
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son  V.  Ohafkberliny  34  icL  389.    Bochester  W.  Lead  Oo.  v. 
The  Oity  of  Boehester,  3  id.  463.) 

Dae  regard  for  the  interests  of  the  public,  by  public  offi- 
cers, is  commeDdable,  and  thej  are  entitled  to  reasonable 
protection  when  acting  within  the  scope  of  their  author- 
ity, and  in  good  faith.  But  the  rights  of  the  citizen  should 
not  be  disregarded  by  improperly  imposing  upon  him  a 
burden  which  should  be  borne  by  the  State.  The  plain- 
tiff was  free  from  blame,  and  the  expense  of  the  work  in 
question  was  properly  chargeable  to  the  State,  and  under 
the  facts  of  this  case  the  defendant  was  not  justified  in 
destroying  the  plaintiff's  property,  and  thereby  subjecting 
him  to  the  loss,  instead  of  by  some  other  means  removing 
the  obstructions  at  the  expense  of  the  State.  Whether 
the  State  will  allow  its  servant,  who  has  acted  in  good 
&ith,  and  but  too  strictly  in  its  £Etvor,  for  the  interest  or 
even  the  right  of  the  plaintiff^  to  suffer,  is  not  for  us  to  spec- 
ulate.   The  judgment  should  be  affirmed,  with  costs. 

Decision  accordingly. 

{Albavt  GxviaAL  Tibm,  May  8, 1869.    JKiOr,  J^Ot  and  Ftckjiam,  Justices.] 


-••-«- 


Garvet  vs.  Jarvis  and  others. 

The  holder  of  a  Judgment  cannot  legally  bind  himself,  by  any  spedes  of  ezeo- 
ntory  agreement,  to  accept  a  less  sum  than  is  actually  due  thereon  and  ctta- 
charge  the  Judgment;  it 


A  Judgment)  or  any  matter  of  record,  Itt^e  a  specialty,  cannot  be  discharged, 
*      even  by  what  would  be  considered  a  good  accord  and  satisfitction  in  other 


Although,  under  section  122  of  the  Code  of  Procedure,  the  court  may  determ- 
ine any  Qontrqyersy  between  the  parties  before  it,  yet  where  nether  of  the 
defeqdvi^f  ip  his  answer,  demands  of  the  court  auy  relief  as  against  the 
ot^iers,  but  each  merely  asks  that  the  compUdnt  b^  d^snUssed  9»  W  l^m,  it  is 
loo  late  to  demand  any  more,  on  i^peaL 
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Ckurey  v,  Janris. 

I^HE  plaintiff  in  this  action  alleged  in  his  complaint  that 
on  or  about  the  first  day  of  November,  1861,  James  F. 
Malcolm,  one  of  the  defendants,  recovered  a  judgment  in 
the  county  of  Kings  against  this  plaintiff  and  one  Peter 
Ziglio,  for  the  sum  of  $2202.90,  and  a  transcript  thereof 
was  on  the  first  day  of  November,  1861,  duly  filed  in  the 
city  and  county  of  New  York.  That  during  the  month 
of  January,  1867,  the  plaintiff  being  owner  of  certain 
houses  in  the  city  of  New  York  which  were  subject  to 
certain  mortgages  and  taxes  that  were  unpaid,  and  upon 
which  the  said  judgment  was  a  lien  after  sai^  mortgages 
and  taxes,  applied  to  the  defendant  Malcolm  to  release  the 
property  from  the  lien  of  said  judgment,  which  he  refused, 
but  offered,  if  the  plaintiff  would  pay  him  the  sum  of  five 
hundred  dollars  in  cash,  that  he  would  release  him  wholly 
from  the  said  judgment,  and  satisfy  the  same,  as  against 
him.  Whereupon  John  Garvey,  the  brother  of  the  plain- 
tifi*  offered,  in  behalf  of  the  plaintiff,  to  pay  the  same  with 
a  certain  mortgage  for  that  amount,  which*  said  Malcolm 
declined  to  accept,  but  renewed  and  left  open  his  said  offer 
to  accept  the  sum  of  five  hundred  dollars  as  aforesaid. 
That  the  defendant  Tallman  is  an  attorney  of  this  court, 
and  was  employed  by  the  plaintifi*  as  his  counsel  to  assist 
him  to  obtain  the  release  or  settlement  of  said  judgment, 
and  was  fully  acquainted  with  the  said  facts,  and  well 
knowing  that  the  plaintiff  was  desirous  to  pay  the  said 
sum  of  five  hundred  dollars  and  to  obtain  the  release  of 
said  judgment  from  Malcolm,  and  well  knowing  from  the 
plaintiff  the  condition  of  his  affairs,  and  how  the  said  judg- 
ment could  be  collected  from  the  plaintiff,  who  would  be 
forced  to  pay  the  same,  and  intending  to  wrong  and  de- 
fraud him  and  deprive  him  of  the  benefit  to  be  derived 
from  the  acceptance  of  said  offer  of  Malcolm,  which  the 
plaintiff  was  endeavoring  to  comply  with  and  fulfill,  oon<^ 
federated  and  conspired  with  the  defendant  Philip  S . 
Boach,  and  concocted  with  him  that  said  Eoach  should  go 
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to  Malcolm,  and  representing  to  him  that  he  represented 
the  plaintiff  herein,  pay  the  said  five  hundred  dollars,  and 
procure  an  assignment  of  the  judgment  to  Roach  for  the 
benefit  of  said  Roach  and  Tallman.  Whereupon  Roach 
did  go  to  Malcolm,  and  representing  that  he  came  in  be- 
half of  the  plaintiff  and  said  Malcolm  believing  the  same, 
offered  to  pay  him  and  did  pay  him  the  sum  of  five  hun- 
dred dollars,  which  Malcolm  accepted  as  and  from  the  plain- 
tiff and  then  and  there,  at  the  request  of  said  Roach,  who 
represented  that  said  plaintiff*  desired  the  same  instead  of 
satisfying  the  said  judgment  as  against  the  plaintiff,  there 
assigned  the  said  judgment  as  against  this  plaintiff  to  the 
defendant  Roach,  as  trustee  for  the  plaintiff.  That  there- 
upon said  Roach  instituted  supplementary  proceedings  on 
said  judgment  against  the  plaintiff,  who  was  ignorant  of 
the  said  transfer,  and,  assisted  by  the  defendant  Tallman, 
did  obtain  and  procure  from  the  plaintiff  $1200  on  account 
of  said  judgment  and  by  means  of  said  proceedings,  the 
plaintiff  being  kept  in  ignorance  of  said  facts,  and  that 
said  judgment  had  been  so  transferred.  The  said  Tallman 
being  in  fact  and  truth  during  all  of  said  time  in  collusion 
with  Roach  in  reference  to  said  supplementary  proceed- 
ings. That  on  the  11th  day  of  June,  1867^  Roach  assigned 
and  transferred  the  said  judgment  as  to  the  plaintiff  to  the 
defendant  ITathaniel  Jarvis,  in  trust,  to  collect  the  remain- 
der thereof  from  the  plaintiff  and  to  divide  the  same 
between  Roach  and  Malcolm  in  the  following  manner, 
namely,  to  said  Roach  (750,  and  said  Malcolm  $943 ;  and 
th.e  plaintiff  alleged  that  the  defendant  Roach  had  been' 
previously  fully  repaid  and  reimbursed  the  said  $500  by  the 
plaintiff.  Therefore  the  plaintiff  demanded  judgment 
against  the  defendants,  and  that  it  might  be  adjudged  and 
decreed  that  said  judgment,  so  far  as  it  affects  the  plain- 
tiff^ was  assigned  and  transferred  by  the  defendant  Malcolm 
to  said  Roach,  as  the  agent  and  trustee  of  the  plaintiff 
and  was  so  received  and  taken  by  him ;  and  that  said 
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aBsignment  was  intended  to  be  and  was  a  valid  executed 
discharge  of  the  plaintiff  therefrom,  and  that  said  defend- 
ant Jarvis  holds  the  same  as  the  agent  of  and  in  trust  for 
the  plaintiff)  and  might  be  adjudged  and  decreed  to  assign 
the  same  to  the  plaintiff;  and  that  the  defendants  might 
be  forever  enjoined  and  restrained  from  demanding  or  re- 
covering the  same,  or  any  part  thereof,  from  the  plaintiff, 
or  that  the  same  might  be  adjudged  discharged  as  against 
the  plaintiff,  and  for  general  relief 

The  defendants,  by  their  answers,  denied  the  material 
allegations  of  the  complaint ;  and  each  defendant,  without 
asking  for  any  relief  against  his  co-defendant,  prayed  that 
the  complaint  might  be  dismissed,  as  to  him,  with  costs. 

The  action  was  tried  before  a  justice  of  this  court  with- 
out a  jury.  The  following  facts  were  found  by  the  justice : 
1st.  That  about  the  first  day  of  November,  1861,  the  de- 
fendant Malcolm  recovered  a  judgment  against  the  plain- 
tiff and  one  Peter  Ziglio  for  $2202.90,  which  he  still  owned 
in  January,  1867,  there  having  been  a  sum  of  two  hundred 
dollars  paid  upon  it  by  Garvey  in  October,  1866,  the 
balance  remaining  unpaid. 

2d..  That  in  January,  1867,  Malcolm,  by  word,  promised 
Garvey  that  he  would  satisfy  and  discharge  said  judgment 
against  him  for  $500,  but  Garvey  did  not  then  accept  the 
offer. 

3d.  That  Malcolm,  while  still  willing  to  discharge  said 
judgment  for  that  sum,  was,  upon  the  false  representation 
of  Roach  that  he  came  from  and  was  a  friend  of.  Garvey, 
induced  to  and  did  assign  the  judgment  to  Roach  upon 
the  payment  of  $500. 

4th.  Upon  obtaining  the  assignment,  Roach  immediately 
took  supplementary  proceedings  against  Garvey  on  the 
judgment,  and  obtained  $1200  from  Garvey  by  means 
thereof. 

5th.  Upon  discovering  the  fraud  of  Roach,  Malcolm 
brought  a  suit  to  set  aside  the  sale  and  assignment  to  him, 
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which  was  compromised  on  the  11th  of  June,  1867,  by  an 
assignment  of  the  judgment  to  Jarvis  to  collect  it,  and  to 
pay  to  Malcolm  $943  and  to  Eoach  $750,  the  balance  due 
thereon,.and  said  Jarvis  still  holds  the  judgment 

6th.  Malcolm  makes  no  other  claim  upon  said  judgment 
than  for  the  $943  and  interest,  over  and  above  the  $500 
paid  him  by  Roach. 

7th.  That  said  Garvey  never  paid  the  $500  to  Malcolm, 
nor  did  Garvey  ever  accept  of  said  oflfer,  nor  did  Garvey 
ever  tender  to  Roach,  the  assignee  of  said  judgment,  the 
$500. 

As  a  conclusion  of  law  from  these  facts,  the  justice  found 
that  Malcolm  was  not  legally  bound  to  accept  the  $500  in 
satisfaction  of  s^id  judgment.  That  Garvey  had  no  legal 
or  equitable  right  to  have  said  judgment  satisfied  for  a  less 
sum  than  was  actually  due  thereon,  which  he  could  enforce. 
That  the  fraud  perpetrated  upon  Malcolm  by  Roach  did 
not  enure  to  the  benefit  of  Garvey.  That  no  fraud  was 
perpetrated  upon  Gkirvey,  because  he  had  lost  nothing  to 
which  he  was  either  legally  or  equitably  entitled. 

Judgment  was  ordered  for  the  defendants  Malcolm  and 
Jarvis,  with  taxable  costs  only,  and  judgment  for  the  de- 
fendant Roach,  without  costs. 

The  plaintifi?  appealed  from  such  judgment 

Qeo.  O.  Oenetj  for  the  appellant 

c7.  F.  Maleolniy  in  person  and  for  respondent  Jarvis. 

S.  F.  SiffginSy  for  respondent  Roach. 

By  the  Courts  Clbrkb,  P.  J.  The  finding  of  law,  that 
Garvey  had  no  legal  or  equitable  right  to  have  Malcolm's 
judgment  against  him  satisfied  for  a  less  sum  than  was 
actually  due  thereon,  is  clearly  deducible  from  the  find- 
ings of  fact  Malcolm  had  not  legally  bound  himself  to 
Garvey  to  take  less;  indeed  I  doubt  whether  this  could 
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be  done,  by  any  species  of  executory  agreement.  A  judg- 
ment, or  any  matter  of  record,  like  a  specialty,  cannot  be 
discharged,  even  by  what  would  be  considered  a  good 
accord  and  satisfaction  in  other  cases.  Garvey,  therefore, 
had  no  other  interest,  which  could  be  enforced  against 
any  of  the  defendants. 

Malcolm  asks  this  general  term  to  award  him  relief 
against  Boach,  and  to  decree  that  he  is  entitled  to  any 
money  which  was  to  be  paid  to  Roach,  under  the  com- 
promise of  the  11th  of  June,  1867,  less  the  $500  which 
Boach  had  paid  to  Malcolm.  Undoubtedly,  under  section 
122  of  the  Code  of  Procedure,  the  court  may  determine 
any  controversy  between  the  parties  before  it;  but  neither 
of  the  defendants  demanded  of  the  court  any  relief,  as 
between  them.  Each  defendant  merely  asked  that  the 
complaint  should  be  dismissed  as  against  him ;  and  it  was 
BO  dismissed.  It  is  too  late  to  demand  any  more  on  this 
appeal 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 

[Nbw  Tobk  Gbkbbal  Tbbm,  June  7,  1869.    Gierke,  Oardceo  and  Oee.  Q. 
£amardj  JoBtices.] 


•  •• 


Collins  vs.  Clark  and  others. 

« 

Where  a  referee,  in  his  report,  entirely  ignores  the  principal,  if  not  the  only 
issue  in  the  case,  and  no  Judgment  can  be  properly  rendered  until  such  issue 
is  decided,  the  judgment  entered  upon  his  report  will  be  reyersed,  and  a 
new  trial  ordered. 

1%us  where,  in  an  action  to  compel  the  defendants  to  account  for  and  pay  to 
the  plaintiff  certahi  profits  realized  by  them  as  stock  brokers,  on  the  pur- 
chase and  sale  of  stocks  for  him,  together  with  money  deposited  by  the 
plaintiff  with  them,  by  way  of  security  or  margin,  and  for  a  loss  occasioned 
by  their  neglect  and  refusal  to  sell  when  ordered  to  do  so,  the  only  disputed 
question,  and  the  principal  issue  in  the  cafle  was,  whether  the  plaintiff  di* 
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rected  the  defendants  to  sell,  on  a  particular  daj,  at  a  spedfled  price;  and 
the  refereei  in  his  report,  took  no  notice  of  that  issue ;  Meld,  that  as  no  judg- 
ment could  be  rendered  until  such  issue  was  decided,  it  was  a  proper  case 
for  a  new  triaL 

rHE  plaintiff^  by  his  complaint,  demanded  that  the  de- 
fendants should  aecount  to  him  for  certain  moneys 
alleged  to  have  been  deposited  as  margin  on  stock  specu- 
lations, and  for  the  profits  and  proceeds  of  certain  stocks 
bought  and  sold  on  his  account,  and  particularly  for  the 
value  of  600  shares  of  Hudson  River  Railroad  stock, 
bought  on  the  9th  April,  1864,  after  deducting  the  costs, 
commissions  and  interest  thereon.  The  complaint  alleged, 
and  it  was  established,  that  certain  purchases  and  sales 
of  stock  were  made,  which  are  recited  in  the  complaint, 
and  which,  excluding  the  purchase  or  sale  of  the  600 
shares  of  Hudson,  resulted,  on  the  9th  April,  1864,  in  a 
profit  of  93452.43. 

The  defendants,  by  their  answer,  admitted  that  they 
did^  at  the  request  and  on  the  account  of  the  plaintiff, 
purchase  the  several  parcels  of  stock  in  the  complaint 
alleged,  and  that  they  sold  the  several  parcels  of  Pitts- 
burgh, Fort  Wayne  and  Chicago  stock,  Michigan  South- 
em  and  Northern  Indiana  Railroad  stock,  Illinois  Central 
Railroad  stock,  in  the  complaint  mentioned,  at  the  request 
and  for  the  account  of  the  plaintiff,  and  that  such  pur- 
chases and  sales  were  made  at  the  prices  in  the  complmnt 
alleged;  but  denied  that  they  made  the  agreement  in  the 
complaint  mentioned,  or  that  any  of  the  said  purchases 
and  sales  were  made  under  or  in  pursuance  of  said  alleged 
agreement.  They  admitted  and  alleged  that  on  the  9th 
April,  1864,  they  held  six  hundred  shares  of  Hudson  River 
Railroad  stock,  which  they  had  purchased  for  account  of 
the  plaintiff;  but  denied  that  on  that  day  or  at  any  other 
time  the  plaintiff  directed  them  to  sell  the  same  whenever 
they  could  obtain  the  prices  named  in  the  complaint;  or 
that  the  plaintiff  gave  the  order  to  sell  in  the  complaint 
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mentioned ;  or  that  they  agreed  to  sell  the  same  according 
to  such  request ;  or  that  they  neglected  to  comply  with 
any  request  or  directions  given  by  the  plaintiff  in  regard 
thereto ;  or  converted  the  same,  or  sold  the  same  without 
notice  to  him,  or  without  his  knowledge,  as  alleged  in 
the  compiamt ;  or  that  on  that  day  the  market  value  of  the 
stocjs:  was  as  alleged,  or  that  the  prices  at  which  the 
plaintiff  alleges  he  directed  the  same  to  be  sold  on  the  9th 
April,  1864,  could  have  been  obtained  by  them  therefor ; 
or  that  the  omission  to  sell  the  same  at  said  prices  was 
owing  to  any  negligence  or  default  of  these  defendants. 
The  defendants  alleged,  that  in  the  transaction  in  the 
complaint  mentioned,  they  purchased  the  said  stocks  in 
their  own  name  and  paid  therefor,  and  were  entitle^  to 
charge  interest  at  the  rate  of  seven  per  cent  per  annum  on 
the  several  sums  so  advanced  and  expended  therefor,  com- 
mission at  the  rate  of  one-eighth  of  one  per  cent  on  the 
par  value  of  each  share  of  stock  sold  or  purchased,  for 
making  the  purchase,  and  the  same  commission  for  mak- 
ing the  sale,  and  were  entitled  to  hold  the  stock  so  pur- 
chased as  security  for  the  said  moneys;  and  were  also  enti- 
tled to  hold  any  and  all  balances  of  money  in  their  hands^ 
whether  deposited  by  the  plaintiff  or  arising  out  of  the 
sales  or  profits  on  the  sales  of  other  parcels  of  stock  and 
standing  to  his  credit  with  the  defendants,  and  any  and 
all  stocks  held  by  the  defendants  for  the  plaintifi'  as  an 
additional  security  against  any  loss  which  the  defendants 
might  incur  or  be  subjected  to  by  reason  of  any  depre- 
ciation in  the  market  value  of  any  of  the  stocks  so  pur* 
chased,  and  against  any  insufficiency  of  the  values  of  any 
or  all  the  stocks  so  purchased  to  pay  the  defendants  the 
amounts  advanced  and  expended  by  them,  interest  and 
commission,  and  against  any  deficiencies  which  might 
exist  after  applying  all  or  any  of  the  said  stocks  to  the 
repayment  of  said  moneys,  interest  and  commissions ;  and 
were  entitled  to  hold  any  of  the  said  stocks  so  purchased^ 
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and  the  proceeds  of  the  sale  of  any  or  all  of  the  etooks 
a&  secTirity  for  the  repayment  of  the  moneys  advanced  or 
expended  by  them  for  the  pnrchaae  of  any  or  all  of  eaid 
stocks,  interest  and  commission,  at  the  rate  aforesaid ;  and 
that  they  were  so  entitled  by  a  custom  and  usage  to  that 
effect,  established  and  well  known,  and  of  which  the 
plaintiff  was  well  aware,  and  that  the  dealings  between 
the  plaintiff  and  the  defendants  referred  to  in  the  com- 
plaint were  made  with  respect  and  in  reference  to  said 
custom  and  usage.  And  that  said  arrangement  above 
mentioned  was  in  conformity  with  such  custom  and  usage. 
The  defendants  farther  alleged,  that  on  the  9th  of  April, 
1864,  and  at  the  time  of  the  commencement  of  this  action, 
there  was  due  to  them,  the  defendants,  from  the  plaintiff, 
on  the  several  transactions  in  the  complaint  mentioned,  a 
large  sum  of  money,  after  applying  to  the  credit  of  the 
plaintiff  all  sums  proper  to  be  credited,  arising  from  the 
sales  of  stock  or  otherwise,  and  charging  him  with  the 
sums  paid  for  the  purchase  of  said  stock  and  interest,  and 
commisdons,  and  as  security  therefor,  the  defendants  held 
the  six  hundred  shares  of  Hudson  Biver  stock,  mentioned 
in  the  complaint,  which  last  mentioned  shares  were,  after 
the  commencement  of  this  action,  sold  after  due  notice  to 
the  plaintiff,  and  demand  of  payment  and  neglect  to  pay 
the  said  balance,  and  that  after  crediting  the  proceeds  of 
said  sale  the  plaintiff  was  and  is  indebted  to  the  defend- 
ants in  a  large  sum  of  money,  for  which  amount  the 
defendants  demanded  judgment,  with  interest  and  costs. 

The  referee  found,  as  matter  of  fact :  Fir$t.  That  on 
the  7th  day  of  March,  1864,  the  defendants  were  doing  bu- 
siness as  bankers  and  stock  brokers  under  the  firm  name 
of  Clark,  Dodge  &  Co. 

Second.  That  the  plaintiff,  on  the  7th  day  of  March,  1864, 
deposited  with  the  defendants  the  sum  of  thirty-five  hun- 
dred dollars,  as  a  margin  on  which  to  purchase  and  sell 
stocks  on  his  account,  as  he  might  order  and  direct ;  and 


188  OASES  IN  THE  SUPREME  COURT. 

CoUiDA  p.  Clark. 

the  defendants  agreed  to  execute  the  plaintiff's  orders  for 
the  commissions  and  interest  which  they  should  receive 
from  said  plaintiff  in  the  purchase  and  sale  of  stocks. 

Third.  That  in  pursuance  of  said  agreement,  the  defend- 
ants, at  the  times  in  this  complaint  mentioned,  purchased 
by  order  of  the  plaintiff,  and  for  his  account,  the  different 
shares  of  stock  at  the  different  times  mentioned  in  said 
complaint,  and  at  the  prices  therein  stated,  and  that  they 
sold  said  shares  of  stock,  viz :  two  hundred  and  fifty  shares 
of  the  stock  of  the  Pittsburgh,  Fort  Wayne  and  Chicago 
Railroad  Company,  two  hundred  and  fifty  shares  of  the 
stock  of  the  Michigan  Southern  and  fTorthem  Indiana 
Railroad  Company,  one  hundred  shares  of  the  said  Michi- 
gan Southern  and  Northern  Indian  Railroad  Company, 
and  two  hundred  shares  of  the  scrip  stock  of  the  IHinois 
Central  Railroad  Company,  at  the  price  stated  in  said 
complaint. 

Fourth.  That  the  profits  to  the  plaintiff  upon  the  pur- 
chase and  sale  of  the  said  shares  of  stock,  over  and  above 
the  defendants'  charges  for  commissions  and  interest, 
amounted  to  the  sum  of  thirty-four  hundred  and  fifty-two 
dollars  and  forty-three  cents. 

Ftfth.  That  at  the  times  mentioned  in  the  complaint 
the  defendants  purchased  for  the  account  of  the  plaintiff, 
and  by  his  direction,  six  hundred  shares  of  the  stock  of 
the  Hudson  River  Railroad  Company,  and  on  the  18th  of 
April,  1864,  at  the  board  of  brokers,  in  the  city  of  New 
York,  the  defendants  sold  said  stock  without  notice  to  the 
plaintiff*. 

And  from  the  foregoing  facts  the  referee  found,  as  con- 
clusions of  law:  First  That  the  plaintiff  was  not  bound 
by  the  purchase  or  sale  of  said  six  hundred  shares  of  the 
stock  of  the  Hudson  River  Railroad  Company,  for  the  rea- 
son that  the  defendants  sold  said  stock  without  notice  to 
the  plaintiff. 

Second.  That  the  defendants  are  indebted  to  the  plaintiff 
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in  the  sam  of  $3500,  being  the  amonnt  deposited  by  the 
plaintiff  on  the  7th  of  March,  1864,  and  in  the  further  sum 
of  $3452.43,  the  profits  on  the  said  stocks  sold,  with  inter- 
est thereon  from  April  9,  1864,  amounting  to  the  sum  of 
$1297.79,  and  making  altogether  for  principal  and  interest, 
at  the  date  of  his  report,  the  sum  of  $8250.22,  besides  costs. 
And  he  ordered  judgment  accordingly. 

To  which  report  and  findings  of  fact  the  defendants 
took  various  exceptions,  and  judgment  being  entered^  they 
appealed  therefrom. 

John  E.  BurrUly  for  the  appellants. 

S.  Cookey  for  the  respondent. 

By  the  Oourty  Clereb,  P.  J.  This  action  is  brought  to 
compel  the  defendants  to  account  for  and  pay  to  the  plain- 
tiff certain  profits,  which  they,  as  stock  brokers,  realized 
on  behalf  of  the  plaintiff  in  the  purchase  and  sale  of  cer- 
tain railroad  stocks,  together  with  money  deposited  by  the 
plaintiff  as  a  security  against  loss  by  them,  and  also  for 
loss  or  damage  incurred  by  the  plaintiff  in  consequence 
of  the  neglect  and  refusal  of  the  defendants  to  sell  600 
shares  of  the  Hudson  Kiver  Bailroad  Company  which,  in 
addition  to  the  stock  first  referred  to,  they  had  purchased 
for  the  plaintiff,  and  which  he  alleges,  .expressly,  he  order- 
ed them  to  sell  on  the  9th  of  April,  1864. 

In  the  answer,  the  defendants  admit  that  they  had  pur- 
chased and  sold  for  the  plaintiff  the  several  parcels  of 
stocks  mentioned  in  the  complaint,  in  addition  to  the  pur- 
chase of  600  shares  of  Hudson  Eiver  Bailroad  stock,  and 
they  deny  that  on  the  9th  of  April,  1864,  or  at  any  other 
time,  the  plaintiff  directed  them  to  sell  the  said  600  shares, 
whenever  they  could  obtain  a  certain  price  for  the  stock. 

This  is  the  principal,  if  not  the  only,  issue  in  the  case. 
The  defendants  admit,  in  their  account  rendered,  that  the 
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several  parcels  of  stock  mentioned  in  the  oomplaint,  ez- 
clasive  of  the  Hudson^  were  purchased  and  sold  for  the 
plaintiff  at  the  prices  mentioned  by  him  in  the  complaint 
So  that,  it  appears  to  me,  the  only  disputed  question  was, 
whether  the  plaintiff  should  be  credited,  in  the  account^ 
tvith  the  difference  between  the  price  at  which  the  600 
shares  of  Hudson  were  purchased,  and  the  price  which 
they  would  have  brought,  if  the  defendants  had  sold  them 
on  the  9th  of  April ;  and,  whether  he  should  be  so  credited 
depended  upon  the  truth  or  fi&lsehood  of  his  allegation  that 
he  directed  them  to  sell  on  that  day  at  from  159|  to  160^ 
per  share.  If  he  did  direct  them  to  sell  on  that  day,  and 
if  they  could  then  obtain  that  price,  he  was  entitled  to 
be  credited,  as  I  have  already  stated ;  if  he  did  not  direct 
them  to  sell  on  that  day,  they  were  not  liable  to  be  charged 
with  the  prices  then  obtainable,  and  if  the  stock  subse- 
quently fell,  and  if  the  defendants  wero  compelled  to  sell 
by  reason  of  the  plaintiff's  neglect  to  keep  good  his 
margin,  according  to  his  engagement,  and  if  they  sold  on 
reasonable  notice,  they  were  not  to  suffer  from  the  conse- 
quences. 

^  The  referee  entirely  ignores  this  issue  clearly  elicited 
from  the  pleadings,  and,  as  I  have  said,  from  the  nature 
of  the  case,  the  principal,  if  not  the  only  one  in  it  No 
judgment  can  be  rendered,  until  this  issue  be  decided. 

The  judgment  should  be  reversed,  and  a  new  trial 
ordered ;  costs  to  abide  the  event 

[Nbw  Tobk  Gbvbbal  Tbbm,  June  7, 1S69.    (^ke,  8uiJMmd9nd  Bigrdum^ 
Josticef.] 
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In  order  to  avoid  multiplicity  of  actionSi  the  law  forUds  thai  a  cause  of  action 
shall  be  split  i(p  for  the  purpose  of  bringing  several  actions.  But  when 
several  claims,  payable  at  different  times,  arise  out  of  the  same  contract  or 
transaction,  separate  actions  can  b^brought  as  each  liability  enures.       ^ 

Tet,  if  no  action  is  brought  until  more  than  one  Is  due,  aU  that  are  due  must 
be  included  in  one  action ;  and  if  an  action  is  brought  when  more  than 
one  is  due,  a  recovery  in  that  suit  will  be  an  effectual  bar  to  a  second 
action,  brought  to  recover  the  other  claims  that  were  due  when  the  first 
was  brought. 

The  case  of  Beach  v.  Oramj  (2  K.  T,  Sep,  86,)  disUnguished  from  the  present. 

APPEAL  by  the  plaintiff,  from  a  judgment  entered  upon 
the  report  of  a  referee,  dismissing  the  complaint 

This  was  an  action  commenced  against  the  defendant, 
Susan  D.  Brown,  executrix,  widow,  sole  legatee  and  next 
of  kin  of  David  Brown,  deceased,  to  recover  three  several 
yearly  subscriptions  of  one  hundred  dollars  each,  due  and 
unpaid,  upon  a  certain  instrument  or  agreement  in  writ- 
ing, executed  by  said  David  Brown  in  his  lifetime. 

The  action  was  referred  to  John  T.  Hoffman,  Esq.,  as 
sole  referee,  who  found  the  following  facts :  1st.  That  the 
plaintiff,  at  the  time  of  the  commencement  .of  this  action, 
and  for  several  years  prior  thereto,  was  and  had  been  a 
religious  incorporation,  daly  incorporated  according  to  the 
laws  of  the  State  of  N'ew  York. 

2d.  That  David  Brown,  in  his  lifetime,  with  several 
other  residents  of  Westfield,  Staten  Mand,  made  and  ex- 
ecuted a  certain  instrument  or  agreement  in  writing,  in 
the  words  and  figures  following,  viz : 

*'  We,  the  inhabitants  of  the  township  of  Westfield,  in 
and  near  the  village  of  Bloomingview,  Staten  Island,  feel- 
ing a  desire  for  the  regular  preaching  of  the  gospel,  and 
the  stated  ordinances  of  the  sanctuary,  to  be  established 
in  a  more  convenient  neighborhood  to  us  and  to  our  fam- 
ilies than  any  we  can  now  enjoy,  do  agree  hereby  to  unite 
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our  endeavors  for  the  purpose  of  forming  and  establishing 
a  Christian  church  in  our  midst,  and  that  we  will  pay, 
yearly,  the  sums  annexed  to  our  respective  names,  for  the 
pOrpose  of  supporting  a  minister  of  the  gospel,  for  the 
object  aforesaid. 

Westfield,  Staten  Island,  February  26th,  1849." 

3d.  The  sum  annexed,  or  set  opposite,  to  the  name  of 
the  said  David  Brown,  upon  the  said  paper,  was  (100. 

4th.  The  said  David  Brown,  and  others  who  were  sub- 
scribers to  said  paper,  proceeded  to  organize  and  establish 
a  church,  to  wit,  the  plaintiffs  herein,  ^^  The  Eeformed 
Protestant  Dutch  Church  of  Westfield,  Staten  Island,"  and 
a  minister  was  employed  to  preach,  and  did  preach,  for 
said  plaintiffs,  from  about  the  time  of  the  date  of  the 
agreement  aforesaid,  down  to  and  including  the  time  of 
the  commencement  of  this  action. 

5th.  Under  the  provision  of  said  agreement,  f  100  be- 
came due  and  payable  from  said  David  Brown  on  the 
26th  day  of  February,  1850,  and  $100  on  the  26th  day  of 
February  in  each  succeeding  year. 

6th.  The  said  David  Brown  died  on  the  3d  day  of  July, 
1853,  leaving  a  last  will  and  testament,  in  and  by  which 
he  appointed  the  said  Susan  D.  Brown,  defendant  herein, 
who  was  his  wife,  the  executrix  of  said  will,  and  his  sole 
legatee.  She  accepted  said  appointment  as  executrix,  and 
as  such  rendered  her  final  accounts  to  the  surrogate  of  the 
county  of  New  York,  being  the  county  in  which  said  will 
was  proved,  and  satd  accounts  were  allowed  and  passed ; 
and,  under  the  order  of  the  surrogate,  the  balance  remain- 
ing in  her  hands  was  retained  by  her,  as  sole  legatee  un« 
der  said  will.  And  the  moneys  which  came  into  her  hands 
as  such  executor  and  legatee  were  more  than  sufficient  to 
pay  all  debts  due  and  owing  by  the  said  deceased. 

7th.  On  the  15th  day  of  May,  1854,  the  plaintiff  herein 
commenced  a  suit  against  the  said  defendant,  claiming  to 
recover  of  her,  as  executrix  of  said  deceased,  one  yeai^a 
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Babscription  for  minilster's  salary,  under  the  agreement 
hereinbefore  mentioned^  and  also  certain  other  moneys 
claimed  on  a  subscription  for  building  a  church.  At  that 
time  the  subscription  for  the  three  subsequent  years  for  sal-* 
ary  of  said  minister  (being  the  same  for  which  this  action 
is  brought)  were  due  and  payable,  but  no  claim  was  made 
therefor  in  said  first  mentioned  suit  Judgment  was  ren- 
dered  in  said  first  mentioned  action,  upon  the  merits 
thereof,  in  favor  of  said  plaintiff,  against  the  defendant, 
for  the  amount  claimed,  with  interest,  on  the  16th  day  of 
November,  1857,  and  on  the  day  following  said  judgment 
this  action  was  commenced.  The  judgment  so  rendered 
was  afterwards  afirmed  on  appeal,  and,  having  been 
affirmed,  was  paid  by  the  defendant  as  executrix  as  afore- 
said. 

6th.  The  three  years'  subscription,  for  which  this  suit  is 
brSughty  have  not,  nor  has  any  part  thereof,  in  fact,  ever 
been  paid. 

The  referee's  conclusions  of  law,  upon  the  facts  afore- 
said, were :  1st.  That  David  Brown,  by  his  subscription 
aforesaid,  became  legally  bound- to  pay  to  the  plaintiff, 
for  the  support  of  a  minister,  f  100  a  year,  not  only  for  the 
first  year  succeeding  the  date  of  said  subscription,  but 
for  the  three  years  succeeding  said  first  year,  being  the 
same  period  mentioned  in  the  complaint  herein. 

2d.  But)  notwithstanding  such  obligation,  the  plaintiffi 
having,  before  the  commencement  of  this  action,  sued  the 
defendant  for  the  fii:«t  year's  subscription  only,  at  a  time 
when  the  succeeding  three  years'  subscriptions  were  due 
and  payable,  under  the  same  contract,  and  recovered  judg- 
ment in  said  suit,  as  before  mentioned,  was  in  law  thereby 
barred  and  precluded  from  maintaining  this  action.  * 

3d.  That  the  defendant  was  entitled  to  judgment  dis- 
missing the  plaintiff's  complaint,  with  costs. 

The  following  reasons  were  given  by  the  referee,  for  his 
decision :  '^  Without  stating  the  facts  in  this  case,  or  re- 
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viewing  the  authorities,  I  will  simply  say  that  in  my  opin- 
ion the  defendant  must  have  judgment. 

When  the  plaintiffs  commenced  their  former  suit  against 
the  defendant,  in  May,  1854,  for  moneys  due  under  the 
contract,  set  forth  in  the  complaint  in  this  action,  the 
amounts  claimed  in  this  second  suit  were  also  due  and 
unpaid,  under  the  same  contract.  The  first  suit  was  for 
the  first  year*8  auhscription  to  the  pastor's  salary,  and  for 
the  suhscription  towards  the  church  huilding.  At  that 
time  the  second,  third  and  fourth  years'  subscription  for 
salary,  under  the  same  contract,  was  also  due,  but  the 
plaintiffs  failed  to  include  them  in  that  suit,  and  have 
brought  this  suit  to  recover  the  same. 

In  my  opinion  the  judgment  in  the  first  suit  is  a  bar  to 
the  second,  upon  the  principle  that  when  a  party  hath 
several  demands  or  existing  causes  of  action,  growing  out 
of  the  same  contract,  which  may  be  joined  or  sued  for  in 
the  same  action,  they  must  £^  joined;  and  if  the  demands 
or  causes  of  action  be  split  up,  and  a  suit  brought  for  a 
part  only,  and  a  subsequent  second  suit  for  the  residue,  the 
first  action  may  be  pleaded  in  abatement  or  in  bar  to  the 
second  action.  (See  Bendemagle  v.  CocTcBy  19  Wend.  207 ; 
Secor  V.  Sturgis,  16  If.  Y.  Rep,  548.)  The  case  oi  Badger 
V.  Titcamby  (15  Pick.  409,)  so  strongly  relied  on  by  the 
plaintiff's  counsel,  is  not  an  authority  in  -this  case.  It 
will  be  found  discussed  in  the  opinion  of  Judge  Cowen,  in 
Bendemagle  v.  CockSy  (19  Wend.  207.") 

W.  M.  Hvarts  and  John  Fitehy  for  the  appellant.  I.  The 
agreement  upon  which  this  action  was  brought  is  an  agree* 
ment  to  pay  a  certain  sum  yearly,  and  a  distinct  cause  of 
actioif  arose  each  year,  upon  failure  to  pay,  and  is  a  divi&*  * 
ible  contract.  (Cooke  v.  Whorwood,  2  Saund.  337.  Beach 
V.  Grainy  2  Comst  96.)  The  plaintiffs,  a  religious  corpora- 
tion, sue  the  defendant  on  a  verbal  contract;  not  under 
seal,  but  by  virtue  of  its  being  between  ^  religious  cpr-^ 
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poration  and  a  party  thereto.  It  by  law  becomes  a  new 
contract  every  year,  so  long  as  the  gospel  should  be 
preached  in  that  church.  (First  Beligious  Soc'y  of  Whiter* 
tovm  V.  Stoney  7  John.  112.  Dieffendorf  v.  Reformed  Churchy 
dc.y  20  id.  12.)  This  action  could  not  be  sustained  as  be- 
tween man  and  man.  It  being  a  verbal  contract  it  Would 
only  bind  the  party  one  year,  as  it  is  to  be  performed  in 
each  year.  The  religious  corporation  being  a  party  saves 
it.  The  plaintiff  was  duly  incorporated.  {See  Reformed 
Prot  Dutch  Church  v.  Broum^  17  Sow.  Pr.  287,  affirmed  hy 
Court  of  Appeals.)  The  action  is  upon  a  divisible  contract, 
and  can  be  sued  on,  on  breach  of  any  one  of  the  stipula- 
tions ;  (it  is  the  same  as  the  annual  giving  of  a  note  for 
the  $100,)  and  each  of  the  stipulations  being  considered 
as  a  separate  contract.  (1  H.  Bl.  550.  Badger  v.  TUcomb^ 
15  Pick.  414.  2  Cush.  286.  Mcintosh  v.  Lown,  49  Barh. 
j557.)  The,  paper  upon  which  the  plaintiffs  sue  is  a  debt, 
due  annually,  of  $100,  the  same  as  a  note  given  yearly. 
It  is  assignable — transferable  by  assignment  and  sale — 
good  in  the  hands  of  any  hon,a  fide  holder,  and  can  be 
sued  on  the  same  as  on  three  several  notes.  The  paper 
is  the  same  as  a  paper  made  at  the  expiration  of  each 
year.  It  is  a  note ;  only  that,  and  nothing  more.  The 
three  annual  debts  in  suit  have  never  been  passed  upon. 
They  were  not  included  in  the  former  action,  and  are  not 
res  adjudicata.  If  they  had  been  included  in  the  former 
complaint  and  passed  upon,  then  they  would  have  been 
res  adjudicata ;  not  without.  It  is  not  a  case  of  splitting 
a  single  cause  of  action.  {Boti/  v.  Broum^  4  Comst  71.) 
!None  of  the  cases  adjudicated  are  like  this.  The  case 
in  the  16th  N.  T.  Rep.j  on  which  the  defendant  relies,  is 
the  nearest  this  of  any,  and  in  that  case  the  plaintiff  re- 
covered. In  that  case  it  was  a  money  demand  on  which 
there  were  ten  suits  pending  at  the  same  time.  That 
was  an  indivisible  contract,  entirely  different  from  this. 
The  principle  which  the  defendant  applies  to  have  control 
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over  this  case,  is  not  applicable  to  the  facts  as  here  pre- 
sented.    They  apply  to  a  bill  of  goods  and  such  like  sales 
of  property  as  the  8th  Wend.  492 ;  only  to  indivisible  con- 
tracts similar  to  the  case  of  Seear  v.  SturgiSy  (16  N»  T. 
Bep.  554.)    This  claim  is  not  an  entire  and  indivisible  de- 
mand.    It  is  a  debt  or  demand  depending  upon  certain 
acts  and  contingencies  to  be  done  and   performed  by 
others.    It  is  not  a  sum  certain  at  the  time  of  making  the 
agreement  upon  which  the  action  is  brought    It  is  only 
entire  claims,  which  cannot  be  divided,  which  come  within 
the  rule  of  8  Wend.  ;  15  id.  55,  and  16  N.  Y.  Sep.,  and  as 
explained  in  Risley  v.  Squire  ^  Johnsonj  (53  Barb.  280.) 
In  Bendemagle  v.  Cocks,  (19  Wend.  207,)  the  court  (Cow- 
en,  J.)  says :  '^  I  admit  the  rule  does  not  extend  to  several 
and  distinct  contracts."    That  is  the  case ;  this  paper  is  to 
a  religious  corporation,  and  runs  for  the  year ;  it  is  not 
under  seal.    Each  year  it  by  law  becomes  a  new  contract, 
and  as  between  man  and  man  it  would  be  worthless.     It 
is  only  good  because  it  is  a  subscription  to  a  religious 
corporation.     The  preaching  of  the  gospel  for  the  year 
was  the  consideration  for  the  year.    If  the  minister  had 
ceased  to  render  services,  the  annual  $100  would  not  be 
due.     (7  John.  112.    20  id.  12,  supra.)    Interest  accrues 
on  each  year's  services.     This  is  a  divisible  claim ;  each 
year  divided  by  itself  and  drawing  interest  after  it,  and  is 
such  a  case  as  is  spoken  of  and  provided  for  in  Secor  v. 
Sturgis,  (16  K  T.  Bep.  554.)    The  act  of  procuring  a 
preacher  of  the  gospel  created  a  debt  each  year,  no  mat- 
ter in  what  shape,  note  of  hand  or  how,  and  would  have 
to  be  so  stated  in  any  complaint.     (1  S.  Bl.  550,  and  the 
case  cited.)    If  the  officers  of  the  church  had  not  employed 
a  preacher,  the  contract  would  have  become  void.    The  rule 
of  law  is  well  settled,  that  an  indivisible  contract  or  demand 
cannot  be  split  up  and  i^ued  for  in  parts.     Thus  on  a  note 
of  $500  there  cannot  be  five  separate  suits  of  $100  each, 
(16  John.  121,  and  all  the  cases  cited  by  defendant ;  1  Wend. 
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fe. ;)  80  three  barrels  of  potatoes  sold  at  one  time  do 
not  constitate  three  separate  causes  of  action.  Where  a 
contract,  though  entire  in  its  form,  relates  to  several  dis- 
tinct and  independent  acts  to  be  done  at  different  times, 
(in  this  case  to  pay  $100  as  the  definite,  annual  time  came 
round,)  it  is  divisible  in  its  nature,  and  an  action  of  assump- 
sit will  lie  on  each  default  (1  Story  on  Cont.  p.  9,  §  25, 
Badger  v.  Titcomby  15  Pick.  414.  Knight  v.  New  England 
Wonted  Co.^  2  Cush,  286.  Stone  v.  Rogere^  2  Mee9.  ^  WeU, 
443.  Btidder  v.  Frice,  1  H.  Bl  550.)  In  Rudder  v.  Price^ 
(/mpra,)  the  court  says :  "  So  the  principle  is  well  estab- 
lished that  a  contract  to  do  different  things  at  different 
times  is  divisible  in  its  nature,  and  that  an  action  will  lie 
for  breach  of  any  one  of  the  stipulations,  each  of  the  stip* 
ulations  being  considered  as  a  separate  contract."  The 
payment  of  $100  each  year  is  a  distinct  and  separate  act, 
not  depending  on  the  act  of  any  other  year.  It  stands  by 
itself,  no  preach  no  pay,  and  brings  the  case  within  the 
rule  in  1  H.  Bl  550 ;  15  Pick.  409.  In  the  case  of  Rishg  v. 
Squire  dk  Johnson^  (53  Barb.  280,)  a  case  similar  to  this, 
the  court  held  that  a  second  suit,  as  between  the  same 
parties,  for  a  part  of  a  quantity  of  articles  which  might 
have  been  included  in  the  first  suit,  was  not  a  splitting  up 
a  demand  or  cause  of  action,  &c.,  afirming  the  doctrine 
as  laid  down  in  1  H.  Bl  550,  that  it  is  not  a  case  of  two 
suits  on  the  same  cause  of  action ;  and  is  decisive  as  to 
this  case,  settling  the  principle  contended  for ;  and  Mcln" 
tosh  V.  Loum  (49  Barb.  557)  is  precisely  in  point  "  There 
is  no  case  or  dictum  which  requires  the  party  to  join  in  one 
suit  several  and  distinct  causes  of  action."  {Phillips  v. 
Bericky  16  John.  140.)  The  case  of  Colvin  v.  Corwin  (15 
Wend.  557)  is  overruled  by  Secor  v.  SturgiSf  (16  N.  T.  Rep. 
557.)  The  case  of  Bendemagle  v.  Cocks  (19  Wend.  207) 
is  supported  mainly  by  Colvin  v.  Corwin.  The  dicta  of 
Judge  Strong,  in  Secor  v.  Sturgis,  that  the  former  judg- 
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ment  is  a  bar  in  a  case  like  the  present,  was  not  necessary 
to  the  decision  of  that  case. 

IL  An  agreement)  like  this,  to  pay  distinct  sums  of 
money  at  different  times,  is  to  be  distinguished  from  a 
case  of  successive  breaches  of  covenants  in  a  lease  under 
seal.  This  is  equivalent  to  several  distinct  promises,  one 
for  each  yearly  amount.  The  promises  are  distinct  and 
divisible.  (Badger  v.  Titcombf  15  Pick.  413 ;  approved  in 
Mcintosh  V.  Lown^  49  Barl.  657.) 

m.  In  this  case  the  action  was  commenced  November 
17,  1857.  Judgment  in  the  former  action  was  entered 
June  2,  1859.  The  two  actions  were  pending  at  the  same 
time.  The  defendant  might  have  moved  to  consolidate. 
It  is  inequitable  that  the  defendant,  having  failed  to  avail 
himself  of  this  means  of  relief,  should  now  be  allowed, 
upon  a  mere  technical  ground,  to  defeat  an  admitted  claim. 
By  not  moving  to  consolidate,  he  may  be  deemed  to  have 
consented  that  the  cause  of  action  be  severed.  This  rule 
is  for  the  benefit  of  the  debtor,  and  he  may  waive  it 
{Milh  V.  Garrison^  3  KeyeSy  40.) 

IV.  The  -answer  in  this  case  does  not  set  up  an  identity 
of  the  cause  of  action  with  that  in  the  former  action,  but  a 
different  cause  of  action. 

Alexander  &  Oreen^  for  the  respondents.  The  only  ques- 
tions involved  in  this  appeal,  are  whether  the  plaintiffs 
should  have  included  the  claim  for  which  the  present  suit 
is  brought,  in  the  former  suit,  and  whether,  having  failed 
to  do  so,  they  are  barred  from  maintaining  their  action. 

I.  The  contract,  so  far  as  concerns  the  installments  due 
when  the  first  suit  was  commenced,  was  indivisible.  They 
were  demands  already  due  by  the  same  contract,  and 
made  one  entire  cause  of  action.  {Secor  v.  Sturgis,  16 
N.  T.  R&p.  558.) 

n.  The  several  demands  sued  upon  grew  out  of'  the 
same  contract,  and  had  accrued  at  the  time  of  bringing 
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the  first  suit;  they  could  have  been  sued  for  in  that  action, 
and  not  having  been  joined  with  the  demand  for  the  first 
year's  subscription  in  that  action,  the  judgment  in  it  is  a 
bar  to  this  action,  (Secar  v.  SturgUj  16  N.  T.  Hep.  554. 
Sopf  V.  Myer%y  42  Barb.  272.  Cocks  v.  BendemagUj  19 
Wend,  207.  MUkr  v.  Cwerty  1  id.  487.  Bancroft  v.  Win- 
spear,  44  Barb.  209.) 

By  the  Courts  Cleree,  P.  J.  In  order  to  avoid  multi- 
plicity of  actions,  the  law  forbids  that  a  cause  of  action 
shall  be  split  up  for  the  purpose  of  bringing  several  ac- 
tions. But  when  several  claims  payable  at  different  times 
arise  out  of  the  same  contract  or  transaction,  separate 
actions  can  be  brought  as  each  liability  enures.  Still, 
however,  if  no  action  is  brought  until  more  than  one  is 
dae,  all  that  are  due  must  be  included  in  one  action ;  and 
if  an  action  is  brought  when  more  than  one  is  due,  a  re- 
covery in  the  one  first  brought  will  be  an  effectual  bar  to 
a  second  action,  brought  to  recover  the  other  claims  that 
were  due  when  the  first  was  brought  That  is  precisely 
the  state  of  things  in  the  case  before  us ;  and  the  authority 
to  which  the  counsel  of  the  appellant  refers  is  not  applica- 
ble to  it.  In  that  case  {Beach  v.  Crain^  2  N.  T.  Rep.  86) 
only  one  breach  of  the  covenant  had  been  committed, 
when  the  first  action  was  commenced.  The  first  was  com- 
menced on  the  29th  of  September,  1846,  for  not  keeping  a 
gate  in  repair  according  to  covenant,  for  damages  that  had 
accrued  previous  to  that  time.  The  second  action  was 
brought  to  recover  damages  that  bad  accrued  from  the 
19th  October  to  the  30th  of  November,  1846,  for  not  keep- 
ing the  same  gate  in  repair ;  and  it  was  held  that  the 
former  action  was  no  bar  to  the  second.  But,  if  an  action 
•was  commenced  after  the  30th  of  November,  1846,  for  the 
damages  that  had  accrued  during  the  first  period,  and, 
afterwards,  a  second  action  was  commenced,  for  damages 
that  had  accrued  during  the  second  period,  the  first 
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would  be  a  bar  to  the  second.  And  here,  the  first  action 
brought  by  the  plaintiff,  against  the  defendant,  was  prop^ 
erly  held  to  be  a  bar  to  the  second,  as  all  the  installmente 
included  in  both  actions  were  due  when  the  first  was 
brought 

The  judgment  should  be  affirmed,  with  costs. 

[Nbw  Tork  Obvbbal  Tbsx,  June  7,  1869.    Gierke,  Onrdoeo  and  Qto,  P. 
Stumardf  Justices.] 


FeRRAN  &  LOWKDES  V8.  HoSFORD  &  GOODRICH. 

When  the  proceeding  is  against  a  Teasel  b^  name,  vhaterer  ma^  be  the  nature 
of  the  claim,  it  is  a  p]t>ceeding  in  the  nature  and  with  all  the  incidents  of  a 
suit  in  admiralty,  and  all  such  proceedings  are  ezdusively  within  the  juris- 
diction  of  the  district  courts  of  the  United  States. 

HiflDce  a  statute  passed  by  a  state  legislature,  conferring  the  right  to  a  lien  on 
a  Tessel,  and  to  proceed  against  her  by  name,  whatever  may  be  the  nature  of 
the  claim,  Is  unconstitutional  and  void. 

To  determine  whether  the  debt  is  within  the  sphere  of  maritime  Jurisdiction^ 
it  is  not  necessary  to  ascertain  for  what  purpose,  or  for  whose  use,  it  was 
ocmtracted.  If  the  proceeding  is  m  rMa,  and  against  the  vessel  by  name, 
this  is  exclusive,  and  per  ee  shows  that  it  is  one  of  maritime  Jurisdiction,  and 
exclusively  within  the  Jilrisdiction  of  the  district  courts  of  the  United  States. 

THE  defendants  appealed,  separately^  from  a  judgment 
ordered  at  a  special  term,  on  a  trial  before  the  courts 
without  a  jury. 

The  plaintiff  furnished  supplies  to  the  steuxiship  Ealo- 
rama,  at  New  York,  in  February,  1867,  and  claimed  a  lien 
therefor  under  the  act  of  the  legislature  providing  for  col- 
lection of  demands  against  ships  and  vessels,  passed  April 
24th,  1S62.  {Lam  of  1862,  ek  482.)  The  vessel  was  at- 
tached, and  the  defendants  gave  the  ordinary  bond  provide 
ing  for  the  payment  of  the  amount  if  established  to  be  a 
lien.  The  action  was  brought  upon  this  bond.  The  fol* 
lowing  fjEkcts  werd  ^ound  by  the  justice  before  whom  the 
action  was  tried : 
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Fmi.  Th»t  the  plaintiffs  were  copartners,  as  alleged  in 
tfae  complaint,  tinder  the  firm  name  of  Ferran  k  Lowndes. 
Seemd.  That  from  the  15th  day  of  February,  1867,  to  the 
30th  day  of  April,  1867,  one  William  8.  Johnson  was  mas^ 
ter  and  captain  of  the  steamship  Kalorama,  then  being  in 
the  port  of  New  York ;  and  that,  during  the  time  afore- 
said, said  Captain  Johnson,  then  having  ^charge  and  com- 
mand of  said  vessel,  purchased  for  the  use  of  said  vessel, 
from  the  plaintiffi,  at  their  stand  or  place  of  business  in 
Washington  miarket,  in  said  city  of  New  York,  goods, 
wares  and  merchandise,  fo)*  said  steamer,  amounting  in 
the  aggregate  to  the  sum  of  nine  hundred  and  seventy-six 
dollars  and  forty-one  cents,  (9976.41,)  and  that  the  same 
were  necessary  and  proper  for  the  use  of  said  vessel,  and 
said  master  was  duly  authorized  to  make  such  purchase 
for  the  use  of  said  vessel.  That  said  vessel  was  laid  up 
at  the  dock  in  said  city  of  New  York  during  all  the  time 
aforesaid,  and  was  not  engaged  in  navigation  during  any 
portion  of  the  time  aforesaid ;  and  that  said  Johnson,  in 
behalf  of  the  owners,  promised  to  pay  the  plaintiffs  the 
sum  of  nine  hundred  and  seventy-six  dollars  and  forty*one 
cents  (9976.41)  for  the  same.  Third,  That  no  part  of  the 
plaintiffs'  demand  has  been  paid,  but  the  sum  of  nine  hun- 
dred and  seventy-six  dollars  and  forty-one  cents,  (9976.41,) 
with  interest  thereon  from  the  let  day  of  May,  1867,  is 
justly  due  and  owing  to  said  plaintiffs,  as  alleged  in  the 
plaintiA'  complaint.  Fourth  That  on  the  30th  day  of 
April,  1867,  the  plaintiffs,  pursuant  to  the  statute  in  such 
case  made  and  provided,  duly  filed  with  the  clerk  of  the 
city  and  county  of  New  York,  a  specification  of  their  de- 
mand and  li^n  upon  said  vessel,  and  thereby  perfected  a 
valid  lien  upon  or  against  said  steamer  Ealorama,  for  the 
amount  of  the  said  demand.  *  FiftK  That  on  the  first  day 
of  May,  1867,  the  plaintiffs  having  such  lien  as  aforesaid, 
applied  for  and  obtained  a  warrant  to  enforce  said  lien, 
commanding  the  sheriff  of  the  city  and  county  of  New 
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York  to  attach  said  yeasel,  to  answer  the  plaintiffs'  said 
claim,  if  established  to  be  a  lien  upon  said  vessel,  and 
that  the  sheriff,  nnder  and  in  pursuance  of  said  warrant, 
duly  attached  and  seized  said  vessel.  Sixth.  That  after* 
wards,  and  on  the  8th  daj  of  May,  1867,  the  defendants 
applied  for  and  obtained  an  order  of  this  court  directing 
the  discharge  of  said  vessel,  upon  the  execution  of  the 
usual  bond  in  such  case  provided,  and  that  thereupon,  and 
in  pursuance  of  said  order,  and.  for  the  purpose  alleged  in 
the  complaint,  the  defendants  duly  executed  and  delivered 
the  bond  mentioned  and  set  forth  in  the  plaintiflb'  com- 
plaint, and  thereby  did  obtain  a  discharge  of  said  vessel. 
Seventh.  The  judge  found  that  by  a  stipulation  signed  by 
the  plaintiffs*  attorney,  it  was  admitted  that  the  steamer 
£!alorama  was  a  vessel,  and  was  registered  in  Baltimore, 
Maryland,  and  Georgetown,  District  of  Columbia,  and 
that  her  owner  resided  in  Washington,  District  of  Colum- 
bia, at  the  time  the  supplies  named  in  the  complaint  were 
furnished,  and  that  he  was  totally  insolvent  Eighth.  The 
judge  found,  as  a  matter  of  law,  that  the  plaintiffs'  afore- 
said claim  was  a  subsisting  lien  upon  said  vessel  at  the 
time  said  bond  was  executed  and  delivered  as  aforesaid, 
and  for  the  costs  of  the  proceedings  thereupon  had  up  to 
that  time.  Ninth.  That  the  defendants  were  jointly  liable 
to  the  plaintiff's  upon  their  aforesaid  bond,  according  to 
the  terms  and  conditions  thereof,  to  the  extent  of  the 
plaintiffs'  aforesaid  lien,  to  wit,  in  the  sum  of  nine  hun- 
dred and  seventy-six  dollars  and  forty-one  cents,  ($976.41,) 
and  interest  thereon  from  the  first  day  of  May,  1867,  be- 
sides costs  and  disbursements  to  be  taxed,  including  costs 
on  said  warrant  of  attachment,  and  proceedings  thereupon 
had. 

Por  which  amount  the  judge  ordered  and  directed  judg- 
ment for  the  plainti&. 
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Wm,  W.  Ooodriehy  and  Davia  ^  Ed$all^  for  the  appellants. 
I.  This  Qtatate  has  been  adjudged  nnconstitntional,  so  &r 
as  it  attempts  to  give  a  lien  on  a  foreign  vessel.  {The 
Mose$  Taylor^  4  Wall.  411.  Trevor  v.  Hine^  Id.  555.  In 
Re  Steamboat  Josephine j  39  N.  T.  Hep.  19.) 

n.  The  Ealorama  being  owned  and  registered  in  an- 
other state,  was  a  foreign  vessel,  so  as  to  ^ve  a  lien  in 
admiralty.  (1  Parsons'  Maritime  Law ^^492^  and  notes* 
Prat  v.  Beadj  19  Howards  U.  «S«59.  The  Nestor^  1  Sumner^ 
73.     The  Stephen  Allen,  Blotch.  &  H.  175.) 

in.  To  enforce  the  law  for  supplies  famished  to  snch  a 
foreign  vessel^  the  admiralty  courts  have  exclusive  juris- 
diction. {Cases  last  cited;  also  12  Admiralty  BulCy  U.  8. 
Supreme  Court,  in  21  Howards  Beports.)  (1.)  The  constitu- 
tion of  the  United  States  (sec.  2,  art.  3)  extends  the  judi- 
cial power  of  the  United  States  to  all  causes  of  admiralty 
and  maritime  jurisdiction.  (2.)  Section  9  of  the  judiciary 
act  of  1789,  gives  to  the  district  court  of  the  United 
States,  "exclusively  of  the  state  courts,"  cognizance  of  all 
civil  causes  of  admiralty  and  maritime  jurisdiction,  '^sav- 
ing to  suitors  a  common  law  remedy  when  the  common 
law  is  competent  to  give  it''  The  act  of  1862  is,  there- 
fore, unconstitutional  and  void,  so  far  as  relates  to  the 
present  action.  This  point  is  expressly  decided  in  the  cases 
cited  under  the  first  point. 

IV.  It  makes  no  difference  that  the  vessel  was  not  en- 
gaged in  navigation  during  the  time  of  the  supplies.  The 
only  question  is,  whether  she  was  a  foreign  vessel,  and 
whether  if  owned  by  a  non-resident  the  admiralty  had 
jurisdiction.  If  she  was  a  foreign  vessel,  e8{)ecially  if  the 
owner  was  non-resident  and  insolvent,  then  there  was  ju- 
risdiction in  the  admiralty  courts  to  enforce  the  lien,  and 
the  act  becomes  unconstitutional  to  that  extent.  This 
jurisdiction  has  never  been  questioned  or  doubted. 

The  law  on  this  subject  has  been  well  stated  by  United 
States  judges,  Nelson,  Shipman  and  Benedict,  in  the  re- 
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cent  cases  of  the  Keversink,  the  James  Guy  and  the 
Washington  Irving. 

V.  The  plaintiffs  have  failed  to  establish  that  their 
claim  is  a  lien  upon  the  vessel,  pursuant  to  the  conditions 
of  the  bond.  The  burden  of  proof  on  this  point  was  with 
them.  To  prove  this,  they  were  bound  to  show  (what 
they  could  not  have  shown)  that  the  United  States  courts 
have  no  jurisdiction  to  enforce  the  claim  in  admiralty, 
because,  even  if  the  statute  had  not  been  declared  uncon- 
stitutional, unless  they  show  that  fact,  there  is  no  consider- 
ation for  the  bond,  and  it  is  void. 

It  follows,  from  the  foregoing  points,  that  there  is  no 
statutory  authority  for  the  bond,  and  that  it  is  without 
consideration  or  color  of  law  and  void,  and  the  judgment 
should  be  reversed. 

JE.  A.  DooUMe^  for  the  respondent  I.  The  condition  of 
the  bond  is  to  pay  "  any  and  all  claims  and  demands  which 
shall  be  established  to  be  due  the  plaintiffs,  and  to  have 
been  subsisting  liens  upon  the  vessel  pursuant  to  the  act 
of  1862."  That  act  first  creates  a  lien.  The  language  of 
the  act  is,  ^^such  debt  shall  be  a  lien  upon  such  vessel,  &c., 
and  shall  be  preferred  to  all  other  liens  thereon  except 
mariner^*  Vages."  The  authority  of  the  legislature  of 
New  York  to  create  liens  upon  property  within  its  juris- 
diction, for  indebtedness  growing  out  of  contracts  made 
and  executed  within  its  jurisdiction,  cannot  seriously  be 
questioned;  such  right  has  been  exercised  and  acknowl- 
edged from  time  immemorial.  For  instance:  landlord's 
lien;  the  mechanic's  lien;  the  lien  created  by  filing  lu 
pendens,  ka.  &;c. 

The  United  States  courts  have  repeatedly  recognized 
such  rights,  and  have  enforced  them  in  admiralty.  Par- 
som  says:  '*It  is  obvious  that  our  state  legislature  have  no 
power  to  confer  additional  jurisdiction  upon  the  United 
States  courts.    But  the  legislature  maj  give  a  Zicn" where 
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none  before  existed.  And  if  this  is  in  respect  to  a  subject 
maritime  in  iU  nature^  admiralty  process  should  lie  to  en- 
force it.  (2  Pars.  Mar.  Law^  640,  641.)  The  grant  to  the 
United  States  in  the  constitution,  of  all  admiralty  and 
marine  jurisdiction,  does  not  extend  to  a  cession  of  the 
waters  in  which  these  cases  may  arise,  or  of  general  juris* 
diction  over  the  same.  The  general  jurisdiction  dver  the 
place,  subject  to  this  grant,  adheres  to  the  territory  as  a 
part  of  the  sovereignty  not  yet  given  away.  The  residuary 
powers  of  legislation  still  remain  in  the  states.  {UniUd 
State%  V.  Bevain^  3  Wheat.  336.) 

The  creation  of  liens,  by  means  of  attachment,  is  gov- 
erned by  the  local  and  state  laws,  and  when  courts  are 
called  upon  to  construe  state  laws  giving  such  liens,  they 
should  follow  the  decisions  of  the  courts  of  the  state. 
{The  U.  a.  Perry  Manvf.  Co.  v.  Browny  2  Wood,  (t  M.  449. 
10  Law  B.  264.)  Such  lien  has  been  enforced  in  numer- 
ous cases.  {See  note  Zy  Id.  640;  1  Pare.  M.  L.  449,  note  1.) 
In  the  case  of  the  ship  Harriet  Olcott^  {Id.  229,)  and  the 
ship  Sarveatj  (Id.  271,)  servicee' which  were  not  mari- 
time in  their  nature  were  enforced  in  admiralty,  as  they 
were  made  a  lien  on  the  vessel  by  the  state  law.  (See  note^ 
1  Pareona'  M.  L.  499.)  In  the  case  of  the  People's  Ferry 
Company  v.  Beere^  (20  How.  393,)  the  court  says,  district 
courts  have  recognized  the  existence  of  admiralty  juris- 
diction in  rem^  against  vessels,  to  enforce  claims,  where  a 
lien  had  been  created  by  the  local  law  of  the  state.  Again, 
the  12th  admiralty  rules  of  the  Supreme  Court,  till  altered 
or  repealed  In  1859,  provided' ^Hhat  there  should  be  a 
proceeding  in  rem  in  cases  of  domestic  ships,  toherCy  by  the 
local  latCj  a  Uen  is  given  to  material-men  for  supplies,"  &c. 
{See  note  2  to  page  501  of  1  Parsons'  Maritime  Law.) 
Both  defendants  admit  the  plaintiff  had  a  lien  on  the 
▼esseL  Wherever  the  loccd  law  gives  a  lien  on  a  vessel, 
admiralty  has  jurisdiction  in  rem  to  enforce  it  {Cornish 
y.  The  Murphy,  2  Bro.  Car.  Adm'ty  LaWy  550,  App.    Sloop 
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Maryy  1  Paine* %  Oireuit  Sep.  671.  The  brig  thaeo^  2  Sumner^ 
\S1:)  All  these  cases  are  cited  to  show  that  the  right  of 
the  state  laws  to  create  liens  have  been  recognized  in  the 
fullest  possible  manner.  And  admiralty  often  enforced 
those  liens  in  rem  till  the  rale  was  changed,  taking  away 
the«  right,  in  1859.  8o  far,  then,  as  this  action  is  con- 
cerned, it  is  immaterial  whether  admiralty  has  or  has  not 
jarisdiction  to  enforce  such  lien  in  rem.  If  the  lien  existed, 
the  condition  of  the  bond  is  to  pay  such  lien.  That  such 
lien  did  exist  cannot  be  denied;  the  act  of  1862  declares  it 
in  express  terms,  and  the  authorities  above  cited  show  it  is 
a  valid  lien.  The  defendants  admit  that  all  the  papers  to 
perfect  the  plaintiffs'  lien,  and  for  the  attachment  under 
the  act  of  1862  and  the  attachment  issued  thereon,  were 
regular  and  sufficient,  according  to  the  requirements  of 
the  act^  the  defendant  Goodrich  reserving  his  objection  to 
the  constitutionality  of  the  act  The  court  found  as  a 
question  of  fact  that  the  plaintiffs  had  perfected  a  valid 
lien,  and,  as  matter  of  law,  that  the  plaintifi'  claim  was 
a  subsisting  lien  upon  the  vessel. 

n.  In ,  this  case  the  Supreme  Court  had  jurisdiction, 
because  this  was  not  a  maritime  contract.  Maritime 
causes  '^  are  causes  of  action  originating  on  the  high  seas, 
or  growing  out  of  maritime  contracts."  {Burrtl.V9  Lata 
Die,)  Maritime  contracts  are  contracts  which  relate  to 
0  the  navigation  of  the  seas.  (2  Bouv.  Law  Diet.  102.  Dufn- 
lap's  Adm.  Pr.  41,  42,  43.)  Because  it  relates  to  a  ship, 
does  not  necessarily  make  it  a  maritime  contract.  It  has 
been  held  repeatedly  that  a  contract  to  build  a  ship  is  not 
a  maritime  contract  The  language  of  the  court  is,  ^'  Bo 
far  from  the  contract  being  purely  maritime,  and  touching 
rights  and  duties  appertaining  to  navigation,"  or  else- 
where, ^<  it  is  a  contract  made  on  land  to  be  performed  on 
land."  {Mintum  v.  Maynard^  17  How.  477.  Maguire  v. 
Gardy  21  id.  248.  People's  Ferry  Co.  v.  Beersy  20  id.  393. 
Ounningham  v.  HoU,  U.  S.  District  OouH,  If.  T.    Bradley 
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V.  SoUeSy  Abb.  Adm,  569.)  The  contract  was  to  build  a  sea- 
worthy vessel  On  appeal,  Mr.  Justice  Clifford  dismissed 
tbe  case  for  want  of  jurisdiction,  on  the  ground  that  the 
contract  was  not  of  a  maritime  nature.  To  constitute  a 
maritime  contract,  cognizable  in  admiralty,  '^it  is  indis- 
pensable that  it  should  relate  to  commerce  carried  on  by 
water,  and  even  to  render  a  tortious  act  thus  cognizable, 
it  must  be  shown  to  have  been  committed,  or,  at  least, 
begun  on  water.  (The  Orkans  v.  FhoebuSy  11  Feter^,  175, 
OonkUn's  Treat,  4^  ed.  254.  Brown  v.  The  Samet,  Orahbey 
426.)  This  contract  did  not  in  anywise  relate  to  com- 
merce carried  on  by  water.  It  is  for  goods  sold  in  Wash* 
ington  market,  in  the  usual  course  of  business.  The 
vessel  was  laid  up,  and  not  engaged  in  commerce  at  all. 
This  was  proved  and  the  court  so  found.  It  is  not  con- 
tended that  admiralty  had  jurisdiction  in  such  cases  till 
its  jurisdiction  was  extended  by  the  act  of  congress, 
passed  February  26, 1845."  {See  5  U.  S.  Statute  at  Large, 
p.  526,  ehap.  20.)  The  admiralty  courts  have  no  common 
law  jurisdiction.  Their  jurisdition  depends  entirely  upon 
the  statute.  That  statute  extends  their  jurisdiction  so 
as  to  embrace  maritime  contracts;  even  in  cases  where  they 
were  to  be  performed  wholly  within  the  body  of  a  county, 
^^ provided  the  vessel  is  enrolled  and  licensed  for  the  coasting 
trade,  and  at  the  time  employed  in  business  of  eommeree  and 
navigation  between  ports  and  plaq/is  in  different  states  and 
territoriesy'*  &c.  (1  Brightley*s  Digest,  25,  see.  3.)  This 
vessel  was  not,  at  the  time,  ^Hioensedfor  the  coasting  trade ; 
her  license  had  expired;  she  was  not  at  the  time  engaged  in 
business  of  either  commerce  or  navigation  between  pert  and 
places  in  different  states  and  territories."  Nov  was  she  in 
any  manner  engaged  in  commerce  or  navigation.  She  was 
laid  up  at  the  dock  in  this  city,  and  therefore  does  not 
come  within  the  acts.  (1  Brightleg,  25,  sec:  8.)  We  there- 
fcn'e  submit  that  this  court  has  jurisdiction  to  enforce  its 
lien  by  attachment    The  plaintiffs'  claim  is  admitted  to 


208  CASKS  IN  THE  SUPREME  CJOURT. 

JPerran  v.  Hosford. 

be  a  just  one.  It  is  also  admitted  that  he  has  taken  all 
the  necessary  steps  to  perpetuate  his  lien;  that  the 
attachment  is  regalar,  provided  the  court  has  jurisdiction; 
also,  that  admiralty  cannot  give  us  an  action  tn  rem, 
because  by  a  rule  of  court  they  have  taken  away  this  rem* 
edy.  {Magmre  v.  Gardj  21  Hoto.  246.)  Under  such  cir« 
cumstances,  this  court  should  respect  and  follow  the  law 
of  the  state,  and  administer  justice  between  the  parties. 
Justice  Kelson  says,  (21  Sow.  251,)  '^  We  have  determined 
to  leave  all  those  liens  depending  on  state  laws,  and  not 
arising  out  of  maritime  contracts,  to  be  enforced  by  the 
state  laws."  So  in  respect  to  the  internal  commerce  of 
the  states^  which  is  the  subject  of  regulation  by  their 
municipal  laws,  contracts  growing  out  of  it  should  be  left 
to  be  dealt  with  by  its  own  tribunals.  {Maguire  v.  Oardy 
21  Haw.  251.)  We  claim  this  on  two  grounds^  1.  The 
plaintiffs  had  a  valid  subsisting  lien  on  the  vessel  by 
statute,  and  the  condition  of  the  bond  is  to  pay  all  subsist- 
ing liens.  And  the  defendants  must  do  that,  whether  the 
attachment  was  the  proper  remedy  to  enforce  the  lien  or 
not.  2.  The  transaction  is  not  a  maritime  contract  or 
transaction,  and  therefore  admiralty  has  no  jurisdiction 
of  it 

Bjf  the  Court,  Clbbeb,  P.  J.  This  case  comes  within 
the  principles  relating  to  admiralty  jurisdiction,  embraced 
in  the  recent  decision  of  the  Court  of  Appeals,  In  Be 
Steamboat  Josephine^  (39  N.  Y.  Bep.  19.)  It  is  there  de- 
cided that  when  the  proceeding  is  against  a  vessel  by 
name,  whatever  may  be  the  nature  of  the  claim,  it  is  a 
proceeding  in  the  nature  and  with  all  the  incidents  of  a 
suit  in  admiralty,  and  that  all  such  proceedings  are,  exclu- 
sively, within  the  jurisdiction  of  the  district  courts  of  the 
United  States.  Consequently  a  statute  passed  by  a  state 
legislature,  conferring  the  right  to  a  lien  on  a  vestf^l,  and 
to  proceed  against  her  by  name,  whatever  may  be  the 
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nature  of  the  daim^  is  unoonfititiitional  and  yoid«  To  de- 
termine whether  the  debt  ia  within  the  sphere  of  maritime 
jorisdietion,  it  is  not  necessary  to  ascertain  for  what  pur- 
pose, or  for  whose  use,  it  was  contracted.  If  the  proceed- 
ing ia  vt  remy  and  against  the  vessel  bj  name,  this  is 
eonelttsiye,  and  per  $e  shows  that  it  is  one  of  maritime 
jurisdiction,  and  ezdusiyely  within  the  jurisdictioii  of  the 
district  courts  of  the  United  States.  I  resisted  this  de- 
cision, in  the  Court  of  Appeals^  for  many  reasons,  const!** 
tntional  and  founded  on  decisions  in  courts  of  admiralty ; 
but  of  course,  as  we  coEwider  this  case  is  within  that  de-> 
cinon,  it  mqst,  now,  be  controUed  by  it 
The  judgment  should  be  reversed,  mth  costs; 

[Kbw  Tobk  Qbvbb^l  Tbbk,  June  7,  18d&!    CUrU^  Oardoto  and  (?m.  (7. 
.BAnMM^  JuitkMk] 


BEOOKHAiir  and  another  vi.  Hkvilu  and  others* 
Tsa  Samb  v9.  Thb  Saicx. 

An  objection  to  the  right  of  the  plaintiff  to  nudntain  an  actkn  must  be  raifled 
on  the  trial,  if  it  be  capable  of  being  obviated ;  as  where  it  is  possible  that 
new  or  additional  evidenoe  could  be  Buppliedj  if  a  defect  in  the  proof  were 
pointed  OQi. 

Bat  as  an  objeotion  to  the  nncooatiluitloDaUty  of  an  aci  of  tlie  laslslatnre  oui- 
not  be  obviated  by  an  j  acUon  <tf  the  plaintiff,  the  defendant  is  not  bonnd  to 
raise  {he  objection,  on  the  trial,  that  the  statute  under  which  the  plaintiff 
anee  Is  unconstitutional. 

rnHE  first  of  the  above  entitled  ectiona  was  hroi^gbii 
X  against  the  obligors  on  a  bond*  given  pursuant  to  a 
statute  of  this  State  since  declared  unconstitutioiaiaL 

In  October,  1865,  the  plaintiffii  and  Henjiy  F,  HamiU 
(the  latter  being  the  owner  of  the  steamship  jSnv  PhiH/p) 
made  an  agreement  by  whidi  Hamill  was  to  use  certain 
wharves  belonging  to  the  plaintiffs  for  his  vessels,  for  whieh 
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use  he  was  to  pay  them  half  the  usual  wharfage  rates.  The 
King  Philip  occupied  these  wharves  for  three  mouths,  and 
then  left.  Au  attachment  was  issued  against  her,  under 
the  act  of  1862,  {Law9  of  1862,  ch.  482,)  to  relieve  her  from 
which  the  appellants  gave  their  bond  for  $1100,  conditioned 
to  pay  "the  amount  of  any  and  all  claims  and  demands 
which  shall  be  established  to  be  due  to  the  plaintiffs,"  and  ' 
'^  to  have  been  subsisting  liens  on  the  vessel,  pursuant  to 
the  provisions"  of  the  act  referred  to.  By  another  act 
passed  in  1860,  {Law$  of  1860,  ch  205,  §  2,)  **  the  captain  or 
owner  of  any  vessel  that  shall  leave  a  wharf  without  pay- 
ing for  the  wharfage  due  thereon,  and  shall  neglect  to  pay 
the  same  for  twenty-four  hours  after  demanded  of  the  cap- 
tain, owner  or  consignee,  shall  forfeit  and  pay  to  the  owners 
of  the  wharf  double  the  rates  of  wharfage  hereby  estab- 
lished, and  the  wharfage  shall  be  a  lien  on  the  vessel." 
This  action  was  brought  on  the  bond  to  recover  the  whar^ 
age  due.  The  defendants  set  up  and  proved  the  contract^ 
and  offered  to  allow  judgment  for  the  amount  fixed  by 
the  terms  of  the  latter.  The  cause  was  tried  before  a  jus- 
tice of  this  court  and  a  jury,  and  a  verdict  was  rendered 
for  the  plaintiffs,  under  the  charge,  for  double  the  rate 
agreed  on  by  the  parties,  and  interest  for  three  days 
beyond  what  was  claimed  in  the  complaint  From  the 
judgment  entered  on  this  verdict,  the  defendants  appealed. 
In  the  second  action,  it  appeared  that  in  October,  1865, 
the  plaintiffs  and  Henry  F.  Hamill,  (the  latter  being  pwner 
of  the  steamship  Pocahontas)  made  an  agreement  by  which 
Hamill  was  to  use  certain  wharves,  belonging  to  the  plain- 
tiffit,  for  his  vessels,  for  which  use  he  was  to  pay  them  half 
the  usual  wharfage  rates.  '  The  Pocahontas  occupied  these 
wharves  for  three  months,  and  then  left.  An  attachment 
was  issued  against  her,  under  the  act  of  1862,  to  relieve 
her  from  which  the  appellants  gave  their  bond  for  $1100, 
with  a  condition  similar  to.  that  of  the  bond  iu  the  other 
ease. 
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This  action  was  brought  on  the  bond,  to  recover  the 
wharfage  due.  The  defendants  set  np  and  proved  the 
contract,  and  offered  to  allow  judgment  for  the  amount 
fixed  by  the  terms  of  the  latter,  but  the  court  directed  a 
verdict  for  double  that  amount,  and  added  interest  by 
way  of  penalty.  From  the  judgment  entered  on  this  ver- 
dict, the  defendants  appealed. 

JE.  T.  ffeny,  for  the  appellants, 

JE.  Terry,  for  the  respondents. 

By  the  Court,  Clsbkb,  P.  J.  These  cases  come  within 
the  scope  of  the  decision  of  the  Court  of  Appeals  men- 
tioned in  my  opinion  in  Ferran  v.  Hoiford  (ante,  p.  200,) 
heard  also  during  this  present  term.  The  only  point 
taken  by  the  plaintiffs'  counsel  on  the  argument,  not 
taken  in  Ferran  v.  Sorfard,  is,  that  the  objection  to  the 
tinconstitutionality  of  the  act  of  1862  was  not  taken  on 
the  trial.-  This  point  undoubtedly  would  be  tenable,  if 
the  objection,  had  it  been  raised  on  the  trial,  was  capable 
of  being  obviated ;  as  where  it  was  possible  that  new  or 
additional  evidence  could  have  been  supplied.  (Mieh  v. 
Fenjield,  1  Wend.  380.  Latorence  v.  Barker,  5  id.  301.) 
Bat  an  objection  to  the  unconstitutionality  of  &n  act 
of  the  legislature  could  not  have  been  obviated  by  any 
action  of  the  plaintiffs.  No  effort  on  their  part  could 
make  a  law  constitutional  which,  at  the  time  of  the  trial 
and  at  all  times  since  its  enactlnent,  was  unconstitutional ; 
although  the  competent  authority  had  not  declared  it  to 
be  unconstitutional,  until  some  time  afterwards. 

The  judgments  should  be  reversed,  with  costs. 

[Nbw  York  Gbhbbal  Tbbx,  June  7,  1869.    CUrJt$,  Oardon  and  €^  ff» 
Marmard,  Jii8tioe8.J 
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Sections  468  and  471  of  the  Code  of  Procednre  continue  the  writ  of  n$  extat 
and  the  power  to  imiie  it,  as  a  statutory  remedy,  in  the  SnpnoM  Court. 
Clerks,  P.  J.,  dissented. 

Where  a  defendant  does  not  moye  to  yacate  an  order  for  a  m  eacsat,  on  the 
ground  that  he  is  in  custody  under  the  writ,  but  as  ha?ing  been  discharged 
from  custody  on  giving  bail  or  security  to  the  sheriff;  ahd  in  his  notice  of 
motion  he  does  not  ask  to  haye  the  bail  bond  or  undertaking  giyen  up  to  be 
canceled,  it  is  not  erroneous  for  the  court  to  deny  the  motion;  as  the  writ 
can  do  him  no  harm,  if  he  does  not  intend  to  leave  the  jurisdiction. 

Although  the  codifien  may  have  intended  to  abolish  the  writ  of  ne  exeatj  it  »eema 
they  did  not  sucoeed  in  doing  so. 

APPEAL  from  an  order  made  at  a  special  term  denying 
a  motion  to  vacate  an  order  for  a  ne  exeat^  and  the 
writ,  after  the  defendant  had  been  discharged  from  cus- 
tody, on  giving  bail  or  security  to  the  sheriff 

BuTHBRLAMi),  J.  The  codifiers  may  have  intended  to 
abolish  the  writ  of  ne  exeat,  but  I  do  not  think  they  suc- 
ceeded in  doing  so. 

I  suppose  there  never  has  been,  or  ever  will  be,  a  codifier 
who,  at  the  close  of  his  work,  does  not  think  that  he  has 
done  many  things  that  he  has  not  done,  and  who  has  not 
done  many  things  that  he  did  not  intend  to  do. 

The  act  of  December  14,  1847,*  amending  the  judiciary 
act  of  May  12,  1847,  conferred  on  any  justice  of  the  Su- 
preme Court,  or  county  jndge,  the  power,  out  of  court,  to 
allow  writs  of  ne  exeat  in  suits  and  proceedings  in  the 
Supreme  Court  {See  Laws  of  1847,  p.  640,  §  13.)  Section 
471  of  the  Code  expressly  provides  that  part  second  of  the 
Code  *^  shall  not  affect"  any  special  statutoiy  remedy  not 
heretofore  obtained  by  action;  and  section  468  of  the 
Code  continues  the  practice'  before  in  use,  to  prevent  a 
failure  of  justice,  in  a  case  where  a  remedy  cannot  be  had 
by  action  according  to  or  under  the  Code.  It  appears  to 
me  that  these  sections,  especially  section  471,  continue  the 


NEW  YORK—JANUARY,  1869.  218 

Brack  V.  Smith.    * 

writ  of  ne  exeatj  and  the  power  to  issae  it  as  a  stahUofy 
remedy,  ia  the  jaBtices  of  the  Supreme  Court 

The  act  of  1857  relating  to  the  Superior  Court  of  Buffalo 
(Laws  of  1857,  p.  752)  would  appear  to  be  a  legislative 
assumption  of  the  continuance  of  the  power  of  the  Supreme 
Court  to  issue  the  writ 

The  remaining  question  is,  did  the  court  below  err  in 
refunng  to  vacate  the  order  for  the  ne  exeat  and  the  writ 

Considering  that  the  defendant  Smith  did  not  make  the 
motion  as  being  in  custody  under  the  writ,  but  as  having 
been  discharged  from  custody  on  giving  the  bail,  or  seen* 
rity  to  the  sheriff,  and  that  he  did  not  ask  in  his  notice  of 
motion  to  have  the  bail  bond  or  undertaking  given  up  to 
be  canceled,  I  do  not  think  it  can  be  said  that  the  court 
below  erred  in  denying  the  motion. 

It  does  not  appear  to  me  that  it  would  have  been  right 
to  have  granted  the  motion  on  the  answers  and  the  affida- 
vits denying  any  intention  to  leave  the  atate  or  country. 
If  the  defendant  did  not  intend  to  leave  the  jurisdiction 
of  the  court,  he  having  given  the  bail  and  having  been 
discharged  from  the  arrest,  what  harm  could  come  to  him, 
or  to  his  sureties,  if  things  were  left  as  they  were.  * 

I  think  the  order  should  be  affirmed,  without  costs  to 
either  party. 

Oxo.  Gt.  Babnabd,  J.,  concurred. 

Clbreb,  p.  J.,  (dissenting.)  The  writ  of  ne  ezeBi  was 
expressly  abolished  by  section  178  of  the  Code  of  Pro- 
cedure. The  language  of  the  section  is,  ^'  Ko  person  shall 
be  arrested  in  a  civil  action,,  except  as  prescribed  in  this 
act."  Section  179  then  enumerates  the  cases  in  which 
persons  may  be  arrested ;  and  cases  in  which  the  writ  of 
ne  exeat  was  allowed,  are  omitted.  Arrest,  therefore,  in 
such  cases,  is  prohibited. 

But  it  is  said  that  this  writ  is  revived  by  the  act  of  De- 
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cemfoer  14, 1847,  {Law9  of  1847,  p.  640,  §  13,)  as  it  declares 
that  any  justice  of  the  Sapreme  Court,  or  a  county  judge, 
may,  out  of  court,  allow  writs  of  ne  exeat^  in  suits  and  pro- 
ceedings  in  the  Supreme  Court.  I  do  not  think  that  this 
incidental  provision  amounts  to  a  repeal  of  section  178,  so 
far  as  it  concerns  the  writ  of  n^  exeat  Repeal  by  implica- 
tion is  not  favored ;  and,  unless  the  later  act  takes  some 
notice  of  the  former,  plainly  indicating  an  intention  to 
abrogate  it,  the  later  will  not  be  deemed  a  repeal  of  the 
former.  {See  Bowen  v.  Leaie^  5  ExU^  221 ;  Williams  v. 
FoUer,  2  Barb.  316.) 

If  an  incidental  provision  in  an  act  be  deemed  a  repeal 
of  an  express  provision  of  a  former  act,  it  wUl  make  the 
.  confusion  which  we  already  have,  in  our  law,  "worse  con- 
founded," will  mar  any  harmony  that  is  left  in  it,  and  will 
open  the  door  still  wider  to  fraudulent  legislation. 

No  notice  whatever  is  taken,  in  the  act  of  1847^  of  sec- 
tions 178  and  179  of  the  Code ;  there  is  no  reference  to  it; 
it  is  not  even  incidentally  named ;  indeed  the  person  who 
prepared  the  act  of  1847  was,  probably,  totally  ignorant 
of  the  effect  of  these  sections  on  the  writ  of  ne  exeat.  The 
same  remarks  apply  to  the  act  of  1857,  relating  to  the 
Superior  Court  of  Buffalo. 

K  these  acts  do  not  repeal  sections  178  and  179,  as  to 
their  operation  on  the  writ  of  ne  exeat,  and  if  they  do  not 
revive  or  create  that  writ,  it  cannot  be  considered  a  statu- 
tory remedy ;  and  sections  468  and  471  have  no  application 
to  it. 

The  order  appealed  from  should  be  reversed,  with  costs, 

and  the  order  allowing  theiwrit^  and  the  writ  itself  should 

be  vacated. 

Order  affirmed. 

[Nbw  Tobk  GnxBAL  Tbsh,  January  4, 1869.  Ckrh$t  SuthirUmd  and  Qm^ 
0,  Bantatd,  Justices.] 
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receiver,  &c. 

Where  one  is,  by  a  decree  of  the  court,  declared  to  be  a  mortgagee  in  poflsess* 
ion,  and  sobetantially  or  in  effect  to  be  a  trustee  of  *the  equity  of  redemptibni 
he  will,  by  subsequently  accepting  the  office  of  receiTer  of  the  same  prop- 
erty,  be  deemed  to  haye  assumed  the  duties  and  responsibilities  of  such 
office,  unqualified  or  unmodified  by  the  circumstance  that  he  had  preriously 
been  declared  to  be  a  mortgagee  in  possession,  or  by  the  fiict  tluit  he  claimed 
the  decree  to  be  erroneous,  and  that  he  was,  and  might  finally  be  held  to  be, 
the  absolute  owner. 

Having  been  appointed  receiver,  and  accepted  the  appointment,  his  relationSi 
chums  and  interests  as  an  individual,  must  not  be  permitted  to  interfere  with 
his  dutiea  as  receiver,  or  with  the  purpose  or  interests  for  which  he  waa 
appointed. 

His  duty,  as  receiver,  is  to  increase  the  surplus  beyond  what  shall  be  found  due 
him  as  mortgagee,  by  getUng  as  large  a  rental  as  he  reasonably  can  for  the 
trust  property ;  and  on  his  applying  to  the  courts  as  receiver,  for  authority 
to  have  it  leased,  it  is  his  duty  to  lay  before  the  court  all  the  hiformation  he 
has,  or  can  with  reasonable  diligence  acquire,  as  to  the  situation  and  value 
of  the  trust  property. 

If  such  receiver  applies  to  the  court  for  an  order  authorizing  him  to  lease  the 
premises  for  a  term  of  years,  with  a  motive  or  purpose  inconsistent  with  his 
duty  and  position  as  receiver,  and  an  order  granting  such  authority  is  made 
by  file  court,  inadvertently,  without  careAil  scrutiny,  and  further  inquiry,  by 
a  reference  or  otherwise,  as  to  the  situation  and  value  of  the  propertyj  and 
the  propriety  of  making  the  order,  the  order  should  be  reversed. 

If  the  lease  executed  by  the  receiver,  under  such  an  order,  is  declared  void,  it 
win  be  with  a  rceervation  to  the  lessee  of  the  right  to  occupy  the  premises 
for  one  year  from  the  date  of  his  lease. 

APPEAL  by  the  plaintiff  from  an  order  made  at  a 
special  term,  authorizing  the  defendant,  as  receiver, 
to  lea^e  certain  premises  in  the  city  of  New  York,  known 
as  the  Olympic  Theater,  to  James  E.  Hayes,  for  the  term 
of  three  years,  from  the  1st  day  of  September,  1868. 


B.  0.  Thayer,  for  the  appellant 
A.  Oakey  Hatty  for  the  respondent 
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Sutherland,  J.  Preliminarily  to  the  argument  of  this 
appeal,  the  majority  of  the  court  decided  that  the  papers 
handed  or  sent  to  the  judge  who  made  the  order  appealed 
from,  upon  due  notice  to  the  attorney  for  the  defendant, 
after  the  argument  and  submifision  of  the  motion,  had 
been  properly  printed  as  a  part  of  the  appeal  papers,  and 
were  to  be  considered  by  the  general  term,  in  determining 
the  questions  presented  by  the  appeal.  As  to  these  pa- 
pers, the  minority  of  the  general  term  substantially  held 
that  if  the  learned  judge  who  made  the  order  appealed 
from  did  not  consider  them,  in  making  the  order,  as  it 
appears  from  his  opinion  he  did  not,  he  ought,  consider- 
ing the  nature  of  the  order  askedfor,  and  the  circumstacceB  . 
under  wfaieh  it  was  made,  to  have  done  so. 

The  decree  of  Judge  Potter  declared  the  defendant,  Duff, 
to  be  a  mortgagee  in  possession,  but  it  also  substantially, 
.  or  in  efiBact,  declared  him  to  be  a  trustee  of  the  equity  of 
redemption;  and  he  being  such  mortgagee  and  trustee, 
the  court  appointed  him  receiver  also.  By  accepting  the 
office  or  position  of  receiver,  he  must  be  deemed  to  have 
assumed  tbe  duties  and  responsibilities  of  a  receiver,  un- 
qualified  or  Tinmodified  by  the  fact  or  circumstance  that 
he  had  been  declared  to  be  a  mortgagee  in  possession^ 
or  by  the  fact  or  circumstance  that  he  claimed  the  decree 
to  be  erroneous,  and  that  he  was,  and  finally  might  be 
held  to  be,  the  absolute  owner.  His  relations,  claims  and 
interei^  «8  to  Hbe  {property,  might  have  been,  and  prob- 
ably were,  urged  against  the  fitness  ef  his  appointeent 
as  raceiwr;  'but  having  been  appointed,  and  having  ac- 
ccqpBted,  'suoli  relfations,  claims  and  ititerest  must  not  be 
permitted '4x7  nrterfere  ^th  bis  duties  4»  i>eoeiver,  or  with 
the  purpose  or  interests  for  which  he  was  appointed.  He 
was  declared  a  trustee,  and  a^^ointed  a  7eoeiv«r,  vpon  the 
theory  that  he  was  sure  to  receive  the  amount  found  due 
him,  as  mortgagee,  as  Ishe  result  ^df  the  aoeeuntnig,  and 
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that  there  would,  or  might  be,  a  surplaB  for  dUtribatioii 
lunoog  the  creditors  of  Trimble. 

The  duties  and  position  of  the  defendant,  relative  to  the 
trust  property,  must,  for  the  purposes  of  this  appeal,  be 
•oonsidered  as  fixed  by  the  decree  of  Jiidge  Potter,  and 
by  the  defendant's  acceptance  of  the  office  or  position  of 
receiver.  His  duty  as  receiver  clearly  was  to  increase  the 
surplus  beyond  what  should  be  found  due  him  as  mort-  ' 
gagee,  by  getting  as  large  a  rental  as  he  reasonably  could 
fbr  the  trust  property ;  and  on  his  application  to  the  court, 
as  receiver;  for  authority  to  lease,  it  was  his  duty  to  lay 
before  the  court  all  the  information  he  had,  or  could 
with  reasonable  diligence  have  acquired,  as  to  the  situa- 
tion and  value  of  the  trust  property. 

In  my  opinion,  the  circumstances  under  which  the  order 
i^pealed  from  was  made,  show  that  it  is  highly  probable 
that  the  defendant  did  not  make  his  application  to  the 
court  with  the  good  faith,  and  impartial  and  disinterested 
purpose,  called  for  by  his  office  or  position  of  receiver ;  and 
these  circumstances,  also,  in  my  opinion,  show  that  the 
court  should  have  carefully  scrutinized  the  application ; 
and  that  the  order  dM>uld  not  have  been  made  without 
further  inquiry,  by  a  reference  or  otherwise,  as  to  the  sit- 
uation And  value  of  the  property,  and  the  propriety  of 
making  the  order. 

I  will  refer  to  some  of  these  circumstances,  as  shown  by 
the  papers: 

1st.  The  application  was  for  authority  to  lease  to  Hayes, 
the  80ii*in-l(aw  of  the  receiver,  and  not  an  application  for 
authority  to  lease  to  whoever  might  be  found  willing  to 
take  a  lease,  upon  terms  and  conditions  piost  advanta- 
geous for  the  trust  estate,  or  those  whose  interests  were 
repreeented  by  the  receiver. 

2d.  The  provision  in  the  order  of  Judge  Smith,  re* 
straiving  the  receiver  from  making  any  new  lease  to 
Hi^es,  or  extending  or  renewini;  the  lease  to  him,  ftc.^ 
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without  the  special  leave  of  the  courts  granUed  on  du^  naiice 
to  the  plaintiff^ %  attorney^  should  have  led  the  court  to  care* 
fully  ecrutinize  the  motive  or  purpose  of  the  application, 
which  was.  virtually  an  application  to  renew  or  extend  a 
lease  to  Hayes,  and  should  have  led  to  further  inquiry  as 
to  the  condition  and  value  of  the  trust  property,  and  the 
propriety  of  making  the  order,  before  making  it 

3d.  The  circumstance  that  the  application  came  before 
the  court,  supported  by  verified  opinions  of  certain  indi- 
viduals, as  to  what  would  be  a  fair  rent  for  the  property, 
without  ineluding  sceneryj  propertieSy  &c, ;  which  opinions 
were  given  and  verified,  in  answer  to  the  inquiry  of  the 
receiver,  carefully  put,  fui  to  what  would  be  a  fair,  rent  per , 
year,  without  ineluding  eeenery^  pfiopertiee^  &c^'  and  which 
opinions  were  exparte^  and  preliminarily  obtained  for  the 
purposed  of  the  application,  should  have  induced  the 
same  scrutiny  of  the  motive  and  good  faith  of  the  appli- 
cation ;  and  should  have  led  to  further  inquiry  as  to  the 
condition  and  value  of  the  property,  and  the  propriety 
of  making  the  lease ;  and  especially  as  to  the  propriety 
of  leasing  the  theater  without  ecenery^  &c.,  the  papers  show- 
ing that .  there  was  a  large  amount  of  scenic  and  other 
properties  belonging  to  the  theater  and  to  the  trust  estate, 
which  it  would  have  been  most  advantageous  to  have 
leased  with  the  theater. 

4th.  The  verified  opinions  of  Earle,  Hess,  Qibson,  Bar- 
num,  Tamaro  and  Morris,  that  ^20,000  would  be  a  fair 
annual  rent  for  the  theater,  without  Beenery^  &c.,  and  the 
verified  opinions  of  several  of  them,  that  with  scenery, 
&c.,  922,000  to  925,000  would  be  a  fair  rent ;  and  that 
to  rent  the  theater  without  the  scenery,  &c.,  would  be  a 
sacrifice  to  the  estate,  as  the  scenery,  &c.,  would  be  of 
little  use  if  removed  from  the  theater,  certainly  should 
have  led  to  the  same  scrutiny  of  the  motive  and  good 
faith  of  the  application,  and  to  further  inquiry  on  the 
part  of  the  court,  especially  as  to  whether  Uie  scetuery,  &a» 
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belonging  to  the  theater  and  the  trnst  estate  should  not 
be  leased  with  the  theater. 

8th.  The  unverified  oflfer  of  Barney  Williams,  by  letter, 
to  take  a  lease  for  one,  two,  three,  four  or  five  years,  at 
the  yearly  rent  of  (21,000,  with  security,  if  required,  of 
the  theater,  scenery,  &c.,  belonging  to  the  trust  estate, 
(which  offer  appears  to  me  perfectly 'consistent  with  the 
ptevious  verified  opinion,  which  the  defendant  had  ob- 
tained from  him,  as  to  rent  mthaut  scenery,  &c.,)  and  his 
subsequent  letter  increasing  this  offer  to  925,000  per  year ; 
and  the  offers  of  Mr.  Sim  and  Mr.  Hess,  by  letters,  to  take 
a  lease  for  one,  two  or  three  years,  of  the  theater  and 
scenery,  &;c.,  belonging  to  the  trust  estate,  the  one  at 
a  rent  of  (25,000,  with  security,  and  the  other  at  a  rent 
of  $22,000,  with  security,  should  certainly  have  induced 
the  same  scrutiny  as  to  the  motive  and  good  faith  of  the 
application,  and  should  have  led  the  court  to  make  fur** 
ther  inquiry  as  to  the  condition  and  value  of  the  trust 
property,  by  a  reference  or  otherwise,  before  granting  the 
application  and  making  the  order  appealed  from. 

Without  referring  specially  to  other  circumstances  ap- 
pearing on  the  face  of  the  papers,  I  think  those  which 
hare  been  mentioned  show  that  the  order  appealed  from 
was  inadvertently  made,  and  that  the  application  for  it 
was  made  by  the  receiver  with  a  motive  or  purpose  in- 
consistent with  his  duty  and  position  as  receiver. 

I  do  not  see  the  force  of  the  circumstance  suggested  in 
support  of  the  order,  that  Mr.  Hayes  had,  under  the  first 
lease,  expended  a  large  sum  of  money  for  permanent  im- 
provements, ftc.  Mr.  Hayes  and  the  receiver  must  be 
presumed  to  have  known  the  law  and  the  terms  of  this 
prior  lease,  and  that  such  of  these  improvements  as  were 
fixtures,  as  between  tenant  and  landlord,  increased  the 
Talue  of  the  property,  and  called  for  an  increased  annual 
rent 

I  will  add,  that  the  stlrenuouB  efibrts  of  the  defendant, 
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as  receiverj  through  eminent  counsel,  to  retain  the  order 
as  made,  without  reversal  or  modification,  should  lead  us 
to  suspect  the  good  faith  of  his  application,  as  receiver, 
for  the  order  appealed  from ;  for  as  receiver  he  cannot  be 
permitted  to  say  that  he  had,  or  has,  any  interest,  other 
than  his  representative  or  official  interest  as  receiver,  or 
indeed  any  interest,  to  be,v0r  which  can  be,  prejudiced, 
impaired  or  affected,  by  a  reversal  or  modification  of  the 
order. 

Upon  the  whole,  I  think  the  order  should  be  reversed, 
as  made  inadvertently,  and  without  sufficient  considera^ 
tion  being  given  to  the  circumstance  that  the  defendant 
made  thjs  application  as  receiver^  or  to  the  conceded  cir* 
cumstances  under  which  it  was  made,  tending  to  show,  at 
least,  that  the  receiver  might  have  made  and  supported 
his  application  with  a  purpose  inconsistent  with  his  duty 
as  receiver. 

But  I  do  not  think  Mr.  Hayes,  the  lessee,  should  suffer 
all  the  probable  consequences  which  would  follow  from  an 
absolute^  unconditional  reversal  of  the  order. 

I  think  the  order  of  reversal  should  have  a  provision,  or 
condition,  inserted  in  i^  that  such  reversal  shall  not 
impair  or  any  way  prejudice  Mr.  Hayes*  possession  or 
rights  under  the  lease,  for  and  during  the  residue  of  the 
first  year  of  his  term  ;  that  is  not  before,  or  until  the  first 
day  of  September  next,  (1869,)  but  that  from  and  inclnd* 
ing  the  first  day  of  September  next,  (1869,)  the  lease  shall 
be  void  and  of  no  effect,  and  that  he,  continuing  in  pos- 
session thereafter,  shall  be  considered  as  a  tenant  holding 
over  without  the  permission  of  his  landlord,  after  the  ex- 
piration of  his  term,  and  as  in  contempt  of  such  order  of 
reversal. 

I  am  not  sure  that  it  would  be  right  to  break  up  Mr. 
Hayes  in  the  height  of  the  current  theatrical  season,  and 
therefore  I  think  the  order  of  reversal  should  be  condi* 
tional,  as  above  stated. 
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The  order  Bhonld  also  be  reversed  without  costs  to 
either  party. 

Clsreb,  p.  J.,  concurred. 

Gbo.  <3t.  Barkakd,  J.  (dissenting.)    The  defendant,  Duff, 
is  in  possession  of  the  property  in  question,  claiming  to 
own  the  same.    By  an  interlocutory  judgment  of  this 
court,  it  has  been  decided  that  he  is  in  po3ses8ion  as  mort- 
gage, and  not  as  owner.    Pending  the  final  decision  of 
this  question,  Duff  has  been  appointed  receiver.    He  has 
a  large  interest  in  the  property  if  only  mortgagee  in  pos- 
session.   The  plaintiff  is  a  receiver  appointed  upon  pro- 
ceedings supplementary  to  execution  in  an  action  where 
judgment  was  obtained  against  Joha  M.  Trimble  and 
William  Fowler,  for  $1594.38.    Trimble  is  alleged  by  the 
plaintiff  to  be  the  owner  of  the  property.    The  defendant, 
Dufi^  applied  at  chambers  for  leave  to  lease  the  property 
to  James  E.  Hayes.    This  was  opposed,  and  the  papers 
show  these  feucts.    Hayes  had  been  the  lessee  for  the  year 
ending  31st  of  August,  1868,  at  the  rent  of  915,000.    He 
had  expended  some  $22,000,  in  addition  to  his  rent,  in 
permanent  improvements  upon  the  property ;  he  had  estab- 
lished an  excellent  reputation,  for  the  same.    It  was  a 
theater  property,  and  its  value  was  largely  increased  as 
well  by  the  money  outlay  in  improving  the  same  as  by  the 
successful  management  of  the  business  conducted  in  it. 
No  one  other  than  Hayes  applied  to  lease  pror  to  the 
application  for  leave  by  Duff  to  lease  to  Hayes.    Hayes  ap- 
plied for  the  lease  at  a  reduced  rent,  in  consideration  of 
what  he  had  done  to  benefit  the  estate.    The  affidavits 
of  seven  competent  judges,  of  the  value  of  the  rental  of 
such  property,  was  annexed  to  the  application  for  leave, 
fixing  such  value  at  from  $12,000  to  $15,000  per  year. 
The  affidavits  of  six  equally  skilled  persons,  attached  to 
the  opposing  papers,  show  their  opinion  of  the  value  to  be 
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not  less  than  $20,000.  In  addition  to  this,  there  were  five 
offers  to  take  the  lease  for  $20,000  and  upwards.  Some 
of  these  offers  contained  these  impossible  conditions,  ^^  with 
the  understanding  that  such  scenery,  properties  and  fix- 
'  tares  as  the  coart  may  decree  to  belong  to  the  estate  of 
the  late  John  M.  Trimble  shall  remain  in  the  building  to 
be  used  by  me."  I^early  all  the  offers  contained  this  as  a 
similar  condition.  The  court  granted  leave  to  lease  to 
Hayes  for  $15,000  per  year^  and  to  keep  the  same  in  rq)air. 
In  view  of  fdl  the  facts,  I  think  the  lease  to  Hayes  was  the 
best  for  all  concerned.  He  had  expended  much  money, 
and  had  maintained  a  good  and  attractive  theater.  He 
alone  agreed  to  keep  the  same  in  repair  daring  his  new 
lease,  at  his  own  cost  and  expense.  He  released  any  claim 
he  had  for  previous  repairs  and  improvements  under  the 
old  lease.  He  agreed  to  maintain  a  first  class  theater,  and 
to  do  nothing  to  injure  the  repute  or  good  will  of  the 
same.  The  undisputed  cost  of  these  repairs  for  the  pre- 
vious year ;  the  consent  to  continue  the  same ;  the  punc- 
tual payment  of  the  rent;  the  successfal  management  of 
the  business ;  must  all  be  taken  into  the  account,  and  then 
it  is  qaite  clear  that  the  offer  of  Hayes  was  better  than 
any  made.    The  order  should^  I  think,  be  affirmed^  with 

costs. 

Order  reversed* 

[Nrw  Yore  Obnbral  Tbbm,  January  4, 1S69.    ClirJki,  StOAeriand  and  6m. 
O,  Bmmmrdj  JoBtices.] 


NEW  YORK— JANUABT,  1869.  228 


3tf  rtfl  and  others  v$.  Shall  and  others. 

One  paitner  canoot  arrest  his  copartner.  '  The  veiy  nature  of  a  partnership 
forbids  this. 

Each  partner  is  a  joint  owner,  as  well  of  capital  as  of  property  pnrchased  with 
it  If  the  capital  be  miBappropriated,  by  a  partner,  no  remedy  is  ftumlshed 
li^  action  at  law ;  unless  a  balance  bo  stmck  and  a  promise  madCi  to  pi^^ 
the  same. 

Where,  by  an  agreement,  there  is  to  be  a  joint  contribation  of  capital,  by  the 
parties,  and  there  is  a  joint  ownership  of  the  property,  and  an  agreement 
to  ahare  profit  and  loss,  the  parties  are  partners. 

If,  under  such  an  agreement,  some  of  the  partners  leoeiTe,  ttom  the  others,  a 
snm  of  money  to  be  appliod  to  the  purchase  of  the  article  in  which  the  par- 
ties are  to  deal,  and  for  the  buying  and  selling  of  which  the  partnership  was 
formed,  which  they  fall  so  to  apply,  an  order  of  arrest  cannot  be  granted. 

Mor  will  an  order  of  arrest  be  granted,  as  between  partners,  where  it  appears 
that  the  som  daimed  of  the  defendants  was  only  the  diffiwence  between  tlie 
price  at  which  the  plaintiflb  directed  the  partnership  purchases  to  be  made, 
by  the  defendants,  and  the  sum  actually  paid  by  the  latter  therefor,  and 
which  they  claim  was  to  be  charged  against  their  share  of  the  profits,  upon 
final  settlement. 

•  • 

APPEAL  from  an  order  mtide  at  a  special  term,  vacating 
an  order  of  arrest 

By  the  Courts  Gbo.  G.  Babnari),  J.  Under  the  first 
agreement,  the  parties  to  this  action  -were  partners.  There 
was,  under  it,  to  be  a  joint  contribution  of  capital.  There 
was  a  joint  ownership  of  the  property  of  the  firm,  and  an 
agreement  to  share  profit  and  loss.  The  plaintiffl  claim 
that  under  this  agreement  the  defendants  received  of  them 
the  sum  of  9II98OO,  which  they  failed  to  apply  to  the  pur- 
chase of  the  article  in  which  the  parties  werie  to  deal,  and 
for  the  buying  and  selling  of  which  the  partnership  was 
formed.  Assuming  this  to  be  true,  it  does  not  present 
a  case  in  which  an  order  of  arrest  can  be  granted.  One 
partner  cannot  arrest  his  copartner.  The  very  nature  of 
a  partnership  forbids  this.  Each  partner  is  a  joint  owner, 
as  well  of  capital  as  of  property  purchased  with  it  If 
the  capital  be  misappropriated,  no  remedy  is  furnished  by 
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action  at  law,  nnless  a  balance  be  struck  and  a  promise 
made  to  pay  the  saine.  Such  an  action  would  be  upon 
the  promise,  and  not  upon  the  misappropriation,  and  would 
be  contract,  and  not  tort  nor  fraud,  or  for  breach  of  trust 

The  second  agreement  as  to  this  claim  does  not  vary 
the  relation  of  the  parties.  By  it^  indeed,  the  title  to  the 
partnership  property  is  put  nominally  in  the  plaintiff,  but 
it  did  not  make  wrongful,  acts  or  omissions  not  wrongful 
und^r  the  first  agreement  If  the  second  agreement  gave 
a  right  of  action  for  the  sum  of  #11,800,  it  is  beeanse  of 
the  agreement,  and  the  defendants  are  not  liable  to  ar- 
rest. It  is  only  a  contract,  based,  it  is  true,  upon  a  prior 
conversion  of  partnership  property,  but  still  contract 

Upon  the  plaintifis'  claim  I  think  this  order  (Aould  be 
affirmed.  The  defendants  say,  in  their  papers,  that  the 
sum  of  1^11,800  was  only  the  difiTerence  between  the  price 
which  the  plaintiffs  directed  the  partnership  purchases 
to  be  bought  at,  and  the  sum  actually  paid  by  the  defend- 
ants therefor.  That  the  same  was' to  be  charged  against 
the  defendants'  share  of  the  profits  upon  final  settlement 
No  order  of  arrest  could  be  granted,  if  this  was  the  true 
foundation  of  the  plaintiffs'  claims. 

Order  affirmed,  with  $10  costs, 

[Niw  ToBK  Giim^L  Tbsm,  Janntry  4, 1889.  CUrkf,  StUhtrknd  and  Om, 
e.  Bmmard^  Jwttcss.1  » 
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In  the  matter  of  the  application  of  Fbbbx&ick  B.  Tappaf^ 

to  vacate  certain  asBessments. 


54b  225 
89ap  82: 


The  common  coancil  of  the  city  of  New  Tork  are  aathorized  to  aaaefls  the 

costs  of  a  local  improYement  upon  the  property  benefited  thereby. 
The  fees  of  the  officers  who  do  this  daty  are  a  part  of  the  costs  of  the  work. 
Ko  confinnation  of  such  assessBMOta,  by  the  common  eoondl,  la  necessary ; 

that  duty  devoWing  upon  the  bo«rd  of  rmtm  created  by  chapter  808  of  the 

laws  of  1861. 
The  act  of  the  legislature  of  1861,  creating  a  board  of  reyision,  is  not  void  as 

iniHoging  the  constitution  of  the  state.    The  subject  of  the  act  !s  expressed 

sufficiently  in  its  title.    It  is,  *'An  act  relatife  to  contimcts." 
If  the  names  of  the  owners  and  occupants  of  property  assessed  axe  the  same, 

in  an  assessment,  as  upon  the  tax  lists  of  previous  years,  this  is  all  the 

law  requires  in  respect  to  the  mode  of  stating  the  names  of  owners  and 

occupants. 
The  common  coancil  has  the  power,  by  onUnance,  to  cBrect  the  filling  of  sunken 

lots,  and  in  case  it  deems  it  necessary,  to  do  the  same  at  the  exuaniw  of  the 

owners,  forthwith. 
It  Is  the  duty  of  the  common  council  to  assess  the  cost  of  the  improTement 

upon  the  property  benefited,  and  not  to  cast  that  burthen  upon  the  tax- 

payers  at  iargew 

APPEAL  from  an  order  made  at  a  special  term,  denying 
the  application  of  Frederick  D.  Tappan,  to  vacate  cer- 
tain assessments  of  property  in  the  city  of  I^ew  York. 

The  objections  to  the  assessments  were  as  follows : 

Fir9t.  It  was  objected,  to  all  the  assessmentSy  that  they 
included  a  charge  for  assessing.  The  gross  amount 
charged  for  assessing  was  $705.75. 

Second,  That  the  assessments  had  never  been  confirmed 
by  the  common  council 

Third,  That  they  did  not  state  the  name  of  the  owner 
or  owners,  occupant  or  occupants,  of  the  property  assessed. 

F<mrth.  It  was  specially  objected  to  two  of  the  assess- 
ments, (Nos.  2  and  3,)  that  they  were  irregular,  for  the 
reason  that  there  was  no  authority  to  lay  an  assessment 
for  filling  sunken  lots,  and  also  for  the  reason  that  the 
ordinance  should  require  the  owner  to  fill  the  lots,  before 
the  work  was  done  by  the  city. 

Vol.  LIV.  15 
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Fifth.  To  the  assessment  numbered  6,  it  was  specially 
objected  that  it  was  irregular,  for  the  reason  that  the  ordi- 
nance required  the  work  to  be  done  tohere  necessary. 

Sixth.  To  the  assessment  numbered  7,  it  was  specially 
objected  that  the  whole  cost  of  the  work  was  assessed 
upon  the  property  owners ;  whereas  the  ordinance  required 
that  only  one  half  of  the  expense  of  the  work  should  be 
borne  by  the  property  owners. 

Charles  E.  Miller y  for  the  petitioner  and  appellant 

Richard  O^G-orman,  counsel  to  the  corporation,  tf<m^ra. 

By  the  Oourty  Gbo.  G.  Barnard,  J.  I  am  not  satisfied 
that  the  charge  for  making  assessments  is  illegal.  The 
common  council  are  authorized  to  assess  the  cost  of  a 
local  improvement  upon  the  property  benefited  thereby. 
The  fees  of  the  officers  who  do  this  duty  are  a  part  of 
the  cost  of  the  work.  These  officers  are  now  paid  by  a 
salary  from  the  city  treasury.  It  is  just  that  the  expenses 
of  an  office  created  for,  and  having  no  other  duty  to  per- 
form than  to  assess  the  costs  of  those  improvements  upou 
the  lands  which  ought  to  pay  therefor,  should  be  paid  as 
the  other  expenses  are  paid.  It  appears  that  the  salaries 
of  these  officers  are  over  seven  thousand  dollars  per  year; 
but  it  does  not  appear  what  further  expense  is  incurred  by 
the  city  in  relation  to  the  office.  It  does  not,  therefore, 
appear  that  any  greater  sum  has  been  charged  than  the 
actual  expense  to  the  city  in  making  the  assessments.  It 
has  been  repeatedly  held  by  this  court  that  an  assessment 
will  not  be  set  aside  because  the  charge  for  assessing  is 
contained  in  it  No  confirmation  was  needed  by  the  com- 
mon council.  By  chap.  308  of  laws  of  I86I9  a  board  of 
revision  was  created,  whose  duty  it  was  made  to  confirnci 
such  assessments.  This  law  is  not  void  as  infringing  the 
coastitution  of  the  State. 
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The  subject  of  the  act  is  expressed  sufficiently  in  its 
title.  It  is,  "An  act  relative  to  contracts."  The  assess- 
ment is  based  upon  a  contract,  and  this  board  of  revision 
was  created  to  do  what  the  common  council  had  done  be- 
fore the  passage  of  the  act.  Their  action  was  necessary 
to  give  validity  to  the  contract  made  for  a  street  improve- 
ment The  various  means  by  which  the  legislature  reach 
a  result  are  not  necessary  to  be  set  out  in  the  title  of  the 
act;  only  the  subject  on  which  legislation  is  proposed. 

No  valid  objection  can  be  maintained  by  reason  of  the 
manner  in  which  the  names  of  the  owners  and  occupants 
are  stated  in  the  assessment.  The  law  specifies  (Chap. 
826,  Law8  of  1840)  the  person  to  whom  the  surveyor  and 
assessors  having  charge  of  an  assessment  shall  go  for  their 
information.  It  was  to  ^^  the  collector  of  taxes  of  the  pre- 
vious year,"  of  the  ward  in  which  the  lands  were  situated. 
The  names  of  the  owners  and  occupants  are  the  same  in 
this  assessment  as  upon  the  previous  year's  tax  list  This 
is  all  the  law  requires.  {PaiUet  v.  YaungB,  4  Sand.  £ep.  56.) 
The  common  council  had  the  power  by  ordinance  to  direct 
the  filling  the  sunken  lots,  and  in  case  it  deemed  it  neces- 
sary, to  do  the  same  at  the  expense  of  the  owners,  forth- 
with upon  the  passage  of  the  same.  (2  Bev.  Laws  1813, 
p.  446,  S§  270,  271.    Lam  of  1824,  p.  39,  §  2.) 

It  was  the  duty  of  the  common  council  to  assess  the 
cost  of  the  improvement  upon  the  property  benefited, 
and  not  cast  this  burden  upon  the  tax-payers  at  laige.  I 
am  of  opinion  that  the  order  at  special  term  should  be 
affirmed,  with  costs. 

Order  affirmed. 

[Nxw  ToBK  Gbnsral  Tsbm,  January  4, 1869.  Ofo.  <?.  Barftara,  Cltrk$taid 
SuiktrUmd,  JnstioM.] 
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CiiAFLiN  and  others  V9.  Thb  Farmers  and  Cuxzbns* 

Bank  of  Long  Island, 

An  appeal  from  a  judgment,  in  the  name  of  a  State  bank  subeeqiientlj  merged 
in  a  National  bank,  is  the  defetue  of  a  »uU,  within  the  meaning  of  the  second 
section  of  the  act  of  the  legislature,  of  March  9,  1865,  (laws  of  1865,  p,  169,) 
which  provides  that  any  State  bank,,  by  its  organization  under  the  laws  of 
the  United  States,  shall  be  deemed  to  hare  surrendered  its  State  charter,  but 
that  "  every  such  bank  shall  nevertheless  be  continued  a  body  ooiporato  for 
the  term  of  three  years  *  '''  for  the  purpose  of  pnueeutittf  and  defending 
Muits  by  and  against  it,  and  of  enabling  it  to  close  its  concerns,"  6lc,  And  if 
such  appeal  is  taken  within  the  three  years  from  the  time  of  its  conversion 
into  a  National  bank,  the  State  bank  must  be  deemed  to  continue  in  ezist- 

.  ence  aa  io  $mh  appeal  or  defmue  of  the  mit,  until  the  appeal  is  heard  and 
determined. 

in  case  of  the  failure  of  the  National  bank,  and  the  appointment  of  a  receiver, 
such  receiver  may  take,  and  hajs  a  right  to  prosecute,  such  appeal,  under 
section  121  of  the  Code. 

APPEAL  from  an  order  made  at  a  special  term,  denjlDg 
a  motion  by  the  plaintiffs  to  dismiss  an  appeal  from 
the  judgment  in  this  action, 

£j/  the  Court,  Sutherland^  J.  The  order  appealed  from, 
denying  the  plaintiffs'  motion  to  dismiss  the  appeal,  should, 
I  think,  be  affirmed. 

The  defendant  was  converted  into  a  National  bank,  on 
the  20th  of  May,  1865.  The  National  bank  failed  5th 
September,  1867,  and  Frederick  A.  Piatt  was  appointed 
its  receiver,  under  the  act  of  congress.  The  judgment  on 
the  third  check,  for  $10,848.15,  was  recovered  on  the 
16th  of  December,  1867,  and  was  appealed  from  by  the 
defendant  on  the  28th  of  the  same  month. 

The  second  section  of  the  State  act,  of  March  9,  1865, 
{Law9  of  New  York  of  1865,  p.  169,)  provides  that  the  State 
bank,  by  its  organization  under  the  laws  of  the  United 
States,  shall  be  deemed  to  have  surrendered  its  state  char- 
ter, but  that  "  every  such  bank  shall  nevertheless  be  con- 
tinued a  lody  corporate  for  the  term  of  three  years    *     *    for 
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the  purpo9e  of  prosecuting  and  defending  wiiU  by  and  against 
ity  and  of  enabling  it  to  close  its  eoneemSy*  &c. 

I  think  the  appeal  from  the  judgment,  in  the  name  of 
the  State  bank  was,  and  should  be  considered^  as  the  de- 
fense of  a  suit,  within  the  meaning  of  this  section ;  and 
having  been  taken  within  the  three  years  from  the  time 
of  its  conversion  into  a  If  ational  bank,  that  the  defend- 
ant^ by  force  of  the  second  section  of  the  State  act,  must 
be  deemed  to  continue  in  existence,  as  tostush  appeal^  or 
defense  of  the  suit^  until  the  appeal  is  heard  and  determined. 

It  is  yery  clear  to  me  that  the  receiver  of  the  National 
bank,  whose  duty  it  was,  under  the  National  aot^  to  collect 
the  assets  of  the  National  bank,  had  a  right  to  take,  and 
has  a  right  to  prosecute  the  appeal,  under  section  121  of 
the  Code ;  for  we  must  assume  that  by  the  National  acty 
and  the  sixth  section  of  the  State  act,  all  the  assets  of  the 
State  bank  vested  in  the  National  bank ;  and  that  if  the 
judgment  should  be  reversed,  the  receiver,  as  suehj  wotild 
have  the  benefit  of  the  judgment  for  the  restitution  of  the 
property  sold  nnder  the  execution  issued  on  the  judgment 

The  order  appealed  from  should  be  affirmed,  with  ^10 
costs. 

[Nsw  York  GiKSBAXi  Tssm,  Jannary  4, 1869.  Ohrke,  Siftherkmd  and  Cfeo. 
0,  BmjuHrdj  JosUoes.] 
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BiOEERSON  and  others  t;^.  Wason  and  others. 

Where  one  banker  receives  from  another  a  promissory  note,  made  by  third  per- 
sonSi  for  collection  merely,  with  instructions  to  remit  the  proceeds,  when 
paid,  in  a  draft,  which  note  is  subsequently  paid  by  the  makers,  the  reodver 
giving  credit  therefor  to  the  petson  from  whom  he  receives  it,  without  any 
knowledge  or  notice  that  any  other  person  than  the  one  transmitting  it  to 
him  has  any  Interest  therein,  he  has  a  right  to  retain  the  proceeds  as  against 
the  true  owner,  on  account  of  a  balance  due  to  him  from  the  transmitter. 

■ 

ON  the  2l8t  July,  1863,  the  plaintiffs  were  the  owners  of 
a  promissory  note,  made  by  R.  P.  Myers  of  Cleveland, 
for  9316.4S,  payable  to  the  order  of  L.  A.  Carmer,  and  by  him 
indorsed  in  blank.  This  note  matured  August  27,  1863. 
On  the  2l9t  July  the  plaintiffs  indorsed  the  note  and  de- 
posited it  with  Van  Saun  &  Son,  in  New  York  city,  for 
collection.  On  the  next  day  Van  Saun  &  Son  sent  it  in  a 
letter  to  Wason,  Everett  &  Co.,  the  defendants,  stating, 
"  inclosed  we  hand  you  for  collection,  *  *  *  and  when 
paid  remit  proceeds  in  draft  on  New  York,"  &c.  "  Pro- 
test if  not  paid."  "  Please  report  collection  by  numbers.** 
The  note  thus  inclosed  was  indorsed  by  Van  Saun  &  Son, 
as  follows :  "  Pay  Wason,  Everett  k  Co.,  or  order,  for  col- 
lection." It  was  received  by  the  defendants  about  July 
24,  and  collected  at  maturity,  August  27,  1863.  On  this 
day  the  defendants  heard  that  Van  Saun  t  Son  had  stop- 
ped payment.  They  never  remitted  to  them  the  proceeds 
of  this  note,  nor  any  other  money  after  the' 27th  August, 
the  day  it  was  paid.  The  defendants  had,  however,  prior 
to  this  date,  sent  to  Van  Saun  &  Son,  August  12th,  $572.73; 
August  14th,  $1049.60 ;  and  August  18th,  $155.22.  Be- 
tween August  11th  and  25th,  inclusive,  Van  Saun  &  Son  had 
sent  the  defendants  paper  for  collection  in  various  amounts. 
And  when  the  former  stopped  payment  the  defendants 
were  indebted  to  them  in  account  current  in  the  sum  of 
$5.82,  after  charging  themselves  with  the  proceeds  of  the 
note  in  question.  The  defendants  did  not  credit  this  note 
to  Van  Saun  &  Son  until  it  was  paid,  August  27,  at  matu- 
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rity.  'Nov  had  they  made  any  arrangement  to  take  the 
note  or  to  buy  it  at  any  price,  before  matarity.  The  remit- 
tances made  to  Van  Saun  k  Son  by  the  defendants  were 
of  paper  received  from  their  customers  in  the  course  of 
their  business,  and  payable  in  New  York.  They  were  not 
made  on  account  of  the  note  in  question,  bat  ^'  as  a  general 
remittance  on  account  current.*'  "  We  inclose  for  credit," 
&c.  The  defendants  knew  that  Tan  Saun  k  Son's  busi- 
ness included  that  of  jnaking  collections,  and  theirs  was 
the  same.  The  business  between  Van  Saun  k  Son  and  the 
defendants  began  in  1859.  At  first  they  ^^  ased  to  remit 
drafts  on  themselves  at  their  request,  but  latterly  by  mutual 
agreement  we  [the  defendants]  advised  them  to  their 
credit"  The  specific  proceeds  of  collections  bad  not  been 
sent  ^^  since  the  new  arrangement  now  spoken  of,  and 
which  was  made  a  year  and  a  half  prior  to  their  (Van 
Saun  &  Son's,  Aug.  27,  1863)  failure."  The  exchange  on 
the  note  appeared  to  have  been  received  by  the  defend- 
ants as  compensation  for  the  collection,  crediting  Van 
Saun  &  Son  simply  with  the  face  of  the  note.  Van  Saun 
k  Son  had  advanced  no  money  on  the  note  in  question. 
It  belonged  to  the  plaintiffs. 

The  defendants  in  their  answer,  among  other  things, 
alleged  that  they  and  Van  Saun  k  Son  had  an  agreement 
and  understanding  with  each  other  that  the  defendants 
might,  before  the  maturity  of  any  paper  in  the  defendants' 
hands  received  from  said  Van  Saun  k  Son,  advance  to  said 
Van  Saun  k  Son  money  thereon,  and  pay  for  and  purchase 
the  same,  and  retain  and  keep  said  paper  and  the  proceeds 
thereof,  when  collected,  to  reimburse  the  defendants  for 
such  advances  to  Yan  Saun  k  Son ;  that  pursuant  to  said 
habit,  practice  and  agreement,  said  note  set  forth  in  the  com- 
plaint was  received  by  the  defendants  from  said  Van  Saun 
&  Son  on  or  about  the  —  day  of  July,  1863,  under  the  sop- 
position  and  belief  of  said  defendants  that  Van  Saun  k  Son 
owned  the  same,  and  without  any  knowledge  or  notice 
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that  the  plaintiffs,  or  any  other  persons  than  said  Yaii 
Saun  &  Son,  had  any  interest  or  property  therein ;  that  the 
defendants  knew  the  maker  of  said  note,  and  knew  that 
he  was  good  and  responsible,  and  that  the  same  woald  be 
paid  at  maturity ;  and  that  under  said  agreement  and  un- 
derstanding  between  them  as  aforesaid,  the  defendants, 
after  receipt  of  said  note  by  them,  and  before  the  maturity 
thereof,  and  before  the  2l8t  day  of  August,  1863,  advanced 
to  Van  Saun  &  Son  thereon  money  equal  to  the  fbll  value 
and  amount  of  said  note,  in  good  faith,  without  any  knowI« 
edge  or  notice  that  the  plaintiff,  or  any  other  person  or 
persons  than  Van  Saun  &  Son,  had  any  interest  or  property 
in  said  note ;  whereby  the  defendants  were,  before  said 
27th  day  of  August,  1863,  entitled  to  said  note  and  the 
proceeds  thereof,  and  owned  the  same. 

On  the  6th  day  of  October,  1863,  the  plaintiffs  having 
traced  the  proceeds  of  their  note  into  the  bands  of  the  Ae^ 
fendante,  (who  upon  demand  refused  to  pay,)  this  action 
was  brought  to  recover  the  amount.  The  case  was  tried 
before  Justice  Cardozo  and  a  jury..  The  evidence  having 
been  closed,  the  plaintiffs  asked  the  court  to  instruct  the 
jury  to  find  a  verdict  for  the  plaintiffs,  but  his  honor  in- 
structed the  jury  that  there  was  no  question  of  fact  for 
them  to  pass  upon,  and  directed  them  to  find  a  verdict  for 
the  defendants;  to  which  ruling  and  instructions  the 
plaintifEs'  counsel  excepted.  The  jury  having  rendered 
their  verdict  for  the  defendants  under  the  direction  of  the 
court,  the  exceptions  were  thereupon  ordered  to  be  heard 
in  the  first  instance  at  the  general  term,  and  the  judgment 
in  the  meantime  suspended. 

Abram  Wakemanhy  for  the  appellants.  I.  At  the  close  of 
the  case  the  court  should  have  directed  the  jury  to  find  a 
verdict  for  the  plaintifiSs,  as  requested  by  their  oonnseL 
Their  title  to  the  note  was  not  questioned.  Van  Saun  A 
Son  received  it  simply  as  agents  for  collection,  and  the 
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defendants  could  make  no  valid  claim  to  it,  or  to  the  pro- 
ceeds of  it,  unless  they  showed  that  they  parted  with  value 
for  it  in  good  faith  and  without  notice.  {MeBride  y.  The 
Farmers'  Banky  25  Barb.  657 ;  affirmed  on  appeal^  26  N.  T. 
Rep.  450.  Oommercial  Bank  of  Clyde  v.  Marine  Bank, 
IVansiript  Appeali,  vol.  36,  p.  302.  Hoffman  v.  Miller^  9  / 
Bo9w.  334.)  The  defendants  claim,  however,  that  the  case 
at  bar  is  distinguishable  from  these  authorities,  upon  the  . 
ground  that  tiiey  parted  with  value  to  Yan  8aun  &  Boti 
on  the  &ith  of  the  note  in  question  and  of  other  paper  re- 
ceived by  them  for  collection. 

IL  But  this  ground  is  not  avttilable  to  the  defendants ; 
because  the  form  of  the  indorsement  anrd  the  instructions 
of  Yan  Saun  &  Son,  which  accompanied  the  note,  did  not 
authorize  them  to  take  it  to  their  account.  (1.)  The  in* 
dorsement  by  Yan  Saun  &  Son  was  a  restrictive  one,  to 
wit :  "  Pay  Wason,  Everetts  &  Co.,  or  order,  for  eoUeetion.** 
With  this  indorsement,  the  defendants  could  not  have 
negotiated  it  before  maturity ;  in  other  words,  could  not 
have  treated  it  as  their  own.  All  they  had  any  right  to 
do  was  to  hold  the  note,  and  when  due  collect  it  Had 
they  attempted  to  sell  it,  the  purchaser  would  have  seen 
that  they  had  no  negotiable  title  to  it,  and  only  held  it  for 
ooUection.  But  a  right  to  take  the  note  to  their  own 
account  involved  the  right  to  sell  it.  It  is  manifest,  there- 
fore, that  as  between  Yan  Saun  &  Son  they,  the  defend- 
ants, had  no  right  to  take  the  note  to  tSeir  own  account 
{Sigoumey  y.  Lloyd,  8  B.  dk  G.  622.)  (2.)  But  it  may  be  \ 
claimed  that  the  custom  and  mode  of  business  between  the 
defendants  and  Yan  Saun  &  Son,  established  a  year  and  a 
half  before  this  note  became  due,  expressly  authorized  the 
taking  of  the  note  to  their  account  To  this  we  reply  that 
Yan  Saun  &  Son  having  parted  with  no  value  for  the  note, 
and  being  mere  agents  of  the  plaintiffs  for  its  collection, 
in  this  particular  instance,  expressly  abrogated  the  usual 
mode  of  business  between  them  and  their  correspondents^ 
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and  specially  instructed  the  defendants  that  the  note  was 
handed  them  for  collection,  and  when  paid  to  remit  the 
proceeds  in  draft  on  New  York,  and  to  protest  if  not  paid. 
For  a  year  and  a  half  they  had  in  no  case  remitted  the 
specific  proceeds.  The  instructions  of  the  defendants  were : 
**  We  inclose  for  credit,'*  or  "place  to  our  account  when 
paid,"  and  "  by  mutual  agreement"  This  was  the  mode  of 
business  between  these  parties,  l^ow  it-^is  not  easy  to  see 
how,  in  view  of  this  single  express  revocation  of  this  order 
of  business,  and  in  the  face  of  these  specific  instructions 
from  a  principal,  the  agent  can  claim  the  right  to  deal  with 
this  note  as  he  pleased,  and  in  so  doing,  claim  that  he 
acted  in  good  faith.  ( Van  Amee  v.  The  President  dtc.  of 
Bank  of  Troy,  8  Barb.  312 ;  approved,  26  N.  T.  Rep.  450, 455. 
Warner  v.  Lee,  2  Selden,  144.  Sweeney  v.  Eaetm^  1  WaU.  tlA^ 
U.  S.  Hep.  166.) 

in.  The  defendants  have  not  shown  themselves  holders 
for  value  on  the  faith  of  the  note  in  question.  The  remit- 
tances they  made  to  Van  Saun  &  Son,  after  receiving  the 
note  from  them,  were  not  made  on  account  of  the  note  in 
question,  and  did  not  authorize  Van  Saun  &  Son  to  apply 
any  portion  of  them  to  the  note.  "  We  sent  them,"  (say 
the  defendants,)  "  to  be  passed  to  our  credit  as  a  general 
remittance  in  account  current"  They  were  not  a  loan  or 
advance  to  Van  Saun  &  Son  in  any  sense,  but  were  sent 
for  the  defendants'  convenience,  as  they  received  them 
from  their  custodiers.  Of  course,  the  defendants  had  a 
right  to  draw  against  or  to  assign  them. 

IV,  Van  Saun  &  Son  were  in  good  credit  up  to  the  27th 
August,  1863,  and  were  employed  by  the  defendants  to 
make  collections  for  them  as  their  agents.  Van  Saun  & 
Son,  in  like  manner,  employed  the  defendants.  Neither 
party  made  discounts  for,  or  loans  or  advances  to  the  other, 
but  the  balances  of  account  from  time  to  time,  either  way, 
were  merely  accidental.  Each  party  knew  the  other  was 
doing  a  business— partially,  at  least,  fiduciary  in  its  char- 
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acter — and  neither  party  had  the  right,  therefore,  to  make 
loans  or  advances  on  the  faith  that  the  secnrities  received 
from  the  other  were  his  own  property ;  certainly  not  in 
the  face  of  the  specific  instnictions  given  in  relation  to 
the  note  in  question. 

\  V.  Upon  the  whole  case,  we  insist  that  the  judge  erred 
at  the  trial  in  directing  a  verdict  for  the  defendants,  and 
that  this  court  should  now  order  that  judgment  be  ren^ 
dered  for  the  plaintiffs,  with  costs. 

A.  JR.  Dyetty  for  the  responden^.  The  defendants  con- 
tend that  the  case  of  The  Commercial  Bank  of  Clyde  v.  The 
Marine  Banhy  (1  Tram.  Ap,  Caees^  p.  302,)  reported  since 
the  decision  of  the  general  term,  in  this  case,  overrules 
it.  Justice  Cardozo  did  not  think  so ;  and  by  reading  the 
facts  of  the  case,  and  referring  to  the  last  clause  in  the 
opinion,  on  the  last  page,  (306,)  it  will  be  seen  that  the 
second  paragraph  of  the  syllabus  of  the  case  correctly 
states  the  point  decided,  and  that  so  far  from  overruling 
the  decision  of  the  general  term  in  this  case,  it  is  in  entire 
harmony  with  it  and  with  the  opinion  of  Mr.  Justice  In- 
graham.    The  judgment  should  be  affirmed,  with  costs. 

Geo.  G.  Barnard,  J.  This  case  was  once  before  the 
general  term  of  this  district.  At  that  time  the  judgment 
was  set  aside,  and  a  new  trial  ordiered.  The  opinion  of 
the  justice  decided  that  the  plaintiff  could  not  recover. 
On  the  second  trial  a  judgment  was  ordered  for  the  de- 
fendant.   I  think  it  was  right     (48  Barb.  412.) 

The  judgment  should  be  affirmed,  with  costs. 

* 

Clereb,  p.  J.  I  concur  in  the  above  conclusion.  The 
case  referred  to  by  the  plaintiffs*  counsel  (McBride  v. 
The  Farmeri'  Bank  of  Salem,  25  Barl,  657;  26  N.  T.  Rep. 
650)  does  not  support  his  position.  It  was  there  held  that, 
to  justify  the  receiving  bank  in  retaining  the  proceeds  of 
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the  notes,  a  cr^it  must  have  been  given  on  the  strength 
of  the  particalar  notes  0^  their  proceeds.  In  the  case 
before  ns  this  is  precisely -what  was  done  by  the  defend- 
antSy  in  respect  to  the  note  in  question.  They  gave  credit 
for  it  to  Van  Saun  k  Son,  from  whom  they  received  it 

Oabbozo,  J.  I  concnr  in  the  conclnsion  that  this  judg- 
ment, in  reference  to  the  previous  action  of  the  general 
term,  when  the  case  was  first  before  it,  should  be  affirmed. 
But  I  do  not  wish  to  be  understood  as  assenting  to  the 
correctness  of  that  decision. 

Judgment  affirmed. 

[New  Tobk  Gbkbbal  Tbbm,  June  7,  1869.    Clerke,  Cardato  aod  Cho.  O. 
JBanutrdj  Justices.]  / 
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The  IfABSAu  Bank  v$.  Thb  Broadwat  Bank. 

A  check,  after  having  been  indorsed  by  the  payee  and  anoUibr  person,  was 
presented  at  the  bank,  and  certified  to  be  "good."  Subsequently,  the 
drawer,  discovering  that  he  had  been  defhiuded,  dii*ected  the  bank  not  to 
pay  the  checlL ;  and  when  it  was  presented  for  payment,  the  latter  wrote 
across  its  fkce, "  payment  stopped,"  and  returned  it  to  the  payee.  The  latter, 
after  erasing  the  words  "  payment  stopped,"  so  that  they  could  not  be  read, 
.and  affixing  a  revenue  stamp  over  the  erasure,  transferred  the  checlL  to 
another  person,  throughVhom  the  plaintiff  received  it  in  deposit  for  colleo- 
.  tion,  in  the  ordinary  course  of  business,  in  good  faith,  without  knowledge  or 
notice  of  the  circumstances,  and  without  sufficient  appearing  on  its  iboe  to 
put  the  plaintiff  on  inquiry.  Eeid  that  the  plaintiff  was  to  be  deemed  a  bona 
Jide  holder  of  the  check  for  value,  and  entitled  to  recover  the  amount  thereof 
from  the  drawee. 

APPEAL  from  a  judgment  entered  upon  the  report  of 
a  referee. 
The  action  was  brought  upon  a  check  drawn  by  R. 
Maplesden,  upon  the  defendant,  payable  to  the  order  of 
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A.  C.  Baker,  and  indorsed  by  said  Baker  and  one  Bum- 
ham,  and  certified  by  the  defendant  to  be  ^^good." 

The  defendant,  by  its  answer,  FirHo  Admitted  that  the 
plaintiff  and  the  defendant  were  corporations,  as  in  the 
complaint  alleged,  and  that  a  check  similar  to  the  one 
in  said  complaint  described,  and  which  the  defendant  be- 
lieved to  be  the  same,  was  drawn  by  Reuben  Maplesden, 
in  the  complaint  described,  and  delivered  to  one  Zeno 
Bnmham,  but  without  any  consideration  whatever. 

Second.  The  defendant  denied  that  Buruham  delivered 
the  same  to  one  Alvan  C  Baker,  or  that  the  same  was 
ever  delivered  to  the  said  Baker;  and  the  defendant  fur- 
ther denied  that  the  said  Alvan  C.  Baker  ever  indorsed 
the  same,  or  delivered  the  same  to  any  person  whatever. 

TMrdL  The  defendant  denied  that  the  said  check  at  any 
time  came  lawfully  into  the  possession  of  the  plaintiff,  or 
that  the  said  plaintiff  gave  .any  censideration  whatever 
therefor ;  but,  on  the  contrary,  the  defendant  alleged,  upon 
information  and  belief,  that  the  plaintiff  took  the  same 
without  any  consideration,  and  with  full  knowledge  and 
notice  that  the  same  was  of  no  value  whatever. 

Fourth.  The  defendant  alleged  that  before  the  present- 
ment of  said  check  to  the  defendant  for  payment,  the  de- 
fendant was  ordered  and  directed  by  the  said  Maplesden 
not  to  pay  the  same,  and  was  duly  notified  and  informed, 
by  the  said  Maplesden,  that  said  check  was  obtained  by 
the  false  and  fraudulent  representations,  and  in  the  man- 
ner thereinafter  set  forth,  and  without  any  consideration 
therefor.  That  thereupon  the  defendant  refused  to  pay 
the  said  check,  and  marked  across  the  face  thereof  the  > 

words. "  payment  stopped,"  in  writing,  and  the  same  was 
returned  to  the  said  Burnham,  who  claimed  to  be  the 
owner  and  holder  thereof. 

Fifth,  The  defendant  further  alleged,  in  substance,  that 
the  said  check  was  given  in  part  payment  for  furniture, 
&c.,  purchased  by  Maplesden  at  a  <<mock  auction"  con* 
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dacted  by  Bnmham,  at  which  the  said  Mapleadan  was 
cheated  and  defraucled  bj  means  of  the  &l8e  representap- 
tions  and  devices  of  the  said  Bamham  and  his  confed- 
erates. That  said  Maplesden,  as  soon  as  he  discovered 
that  he  had  been  cheated  and  defrauded,  demanded  the 
return  of  said  check  from  Burnham,  and  gave  him  notice 
that  he  would  not  receive  any  of  said  goods,  and  he  has 
not  at  any  time  received  or  accepted  any  of  said  goods, 
and  he  has  not  received  any  consideration  whatever  for 
said  check.  And  the  defendofit  further  alleged,  upon  in- 
formation and  belief,  that  the  plaintiff  was  duly  notified 
of,  and  had  full  knowledge  of,  all  the  feicts  hereia  set 
fortli,  at  the  time  of  receiving  the  said  check ;  that  it  was 
duly  notified  the  same  had  been  fraudulently  obtained 
from  the  said  Maplesden,  and  was  of  no  value,  and  the 
said  Qlaintiff  did  not  give  any  consideration  therefor.  That 
the  plaintiff  was  not  the  lawful  owner  and  holder  of  said 
cheek,  and  the  defendant  was  not  indebted  thereon  in  any 
sum  whatever  to  the  said  plaintiff. 

The  referee  (John  T.  Hoffman,  Esq.)  found  the  follow- 
ing facts :  1st.  The  plaintiff  and  defendant  are  banking  cor- 
porations, organized  pursu&nt  to  an  act  of  the  legislature 
of  the  State  of  New  York,  entitled  **An  act  to  authorize 
the  business  of  banking,"  passed  April  18th,  1838,  and  the 
acts  amending  the  same. 

2d.  On  the  25th  day  of  Pebruaiy,  1863,  at  the  city  of 
New  York,  one  R.  Maplesden  made  his  check  in  writing, 
bearing  date  on  that  day,  directed  to  the  defendant^  to  pay 
to  Alvin  C.  Baker  or  order  the  sum  of  $500,  and  deliv- 
ered the  same  to  the  said  Baker. 

3d.  The  said  defendant,  about  the  day  of  the  date  of 
said  check,  certified  in  writing  upon  the  face  ti&ereof,  tbat 
the  same  was  good. 

4th.  The  said  Baker  indorsed  the  said  check  in  blank ; 
the  same  was  afterwards  indorsed  in  blank  by  Zeno  Bum- 
ham,  and  being  so  indorsed^  afterward,  and  on  or  about 
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the  2d  day  of  June,  1863,  came  into  the  pofieession  of  the 
plainti£^  who  then  became,  and  at  the  time  of  the  com- 
mencement of  this  action  was,  the  lawful  owner  and  holder 
thereof. 

5th.  The  equities  were  such,  as  between  the  said  Alvan 
C.  Baker  the  payee,  Zeno  Burnham  his  indorsee,  and  the 
said  Maplesden  the  maker  of  said  check,  that  neither  the 
said  Baker  nor  the  said  Burnham  could  recover  upon  said 
check,  against  said  Maplesden,  but  the  plaintiff  received 
said  check  in  tfare  ordinary  pourse  of  business,  in  good  faith, 
for  value,  without  notice  of  such  equities,  or  of  any  facts 
sufficient  to  put  them  upon  inquiry  in  relation  tJiereto. 

6th.  .After  said  check  was  made  and  certified  as  above 
mentioned,  and  while  the  same  was  held  by  the  payee 
thereof,  the  defendant  was  requested  by  the  maker  thereof 
not  to  pay  the  same,  for  the  reason  that  the  consideration 
thereof  had  failed ;  and  after  such  request,  and  while  the 
payee  held  the  said  note,  it  was  presented  by  him  to  the 
said  defendant  for  payment,  and  the  defendant  refused  to 
pay  the  same ;  and  having  it  in  possession,  caused  to  be 
written  across  the  face  thereof  the  words  "payment 
stopped,"  and  returned  the  same  to  the  said  payee;  and 
afterwards,  and  before  the  said  check  came  into  the  pos- 
session of  the  plaintiff,  the  said  words  "  payment  stopped  " 
were  erased,  so  that  the  same  cotild  not  be  read,  and  a 
revenue  check  affixed  over  said  erasure.  The  plaintiff, 
when  it  received  said  check,  had  no  knowledge  or  notice 
of  any  of  said  circumstances,  nor  was  there  sufficient  ap* 
pearance  upon  the  face  of  the  said  check  to  put  it  upon 
inquiry  in  relation  to  the  same. 

7th.  After  the  plaintiff  became  the  holder  and  owner  of 
said  check  as  above  mentioned,  and  on  or  about  the  3d 
day  of  June,  1863,  it  caused  payment  of  said  check  to  be 
demanded  of  said  defendant,  which  was  refused. 

8th.  The  interest  on  said  check  from  the  date  of  said 

r 

presentation  to  the  date  of  the  report  was  ^40.83,  and  the 
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principal  amount  of  said  check,  as  well  as  said  interest, 
was  wholly  due  and  unpaid. 

The  referee's  conclusion  of  law,  upon  the  facts  afore- 
said, was :  That  the'  plaintiff  was  entitled  to  judgment 
against  the  defendant,  for  said  principal  and  interest^ 
amounting  together  to  the  sum  of  4^540.83. 

The  following  reasons  were  given  hy  the  referee,  for  his 
decision :  ^'  It  is  admitted  that  the  equities  were  such,  be- 
tween the  payee  of  the  check  in  suit,  his  indorsee  Bumham, 
and  the  maker,  that  neither  the  said  payee  or  indorsee 
could  recover  thereon  against  the  maker.  It  was  not  denied 
that  the  defendant,  the  Broadway  Bank,  could  avail  itself 
of  the  same  equities  by  way  of  defense  to  an  action  brought 
by  either  the  said  payee  or  his  indorsee,  and  that  those 
equities  would  defeat  this  action  unless  the  plaintiff  was 
found  to  be  a  bona  fide  holder  of  the  check,  without  notice 
of  such  equities. 

The  question,  therefore,  for  me  to  determine,  is  whether 
the  plaintiff  is  such  bona  fide  holder. 

Upon  the  evidence  in  the  case  it  appears  that  the  check, 
when  in  the  hands  of  the  payee,  and  after  it  had  be^n  ac- 
cepted by  the  defendant,  was  presented  to  the  defendant 
for  payment,  and  the  defendant  (having  been  requested  by 
the  maker  not  to  pay  it),  wrote  upon  it  the  words  *  pay- 
ment stopped/  and  returned  it  to  the  presenter ;  and  that 
afterwards,  and  before  it  came  into  the  possession  of  the 
plaintiff,  the  words  'payment  stopped*  were  erased  from 
the  face  of  the  check,  and  an  internal  revenue  stamp 
affixed  over  the  same. 

And  it  further  appears  as  a  distinct  admission,  that  the 
check  was  taken  by  the  plaintiff  in  the  ordinary  course  of 
its  business,  on  June  2,  1863 ;  and  that  the  plaintiff  bad 
no  notice  or  knowledge  of  the  circumstances  under  which 
the  check  was  made,  or  of  the  equities  affecting  the  same; 
or  that  ^  payment  stopped'  had  been  written  thereon,  or 
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erased,  other  than  appeared  upon  the  fiace  of  the  check 
itself- 

In  order  to  make  one  a  bona  fide  holder  of  commercial 
paper,  he  must  receive  it  in  the  ordinary  course  of  busi- 
ness, for  value,  and  without  any  notice  of  facts  tending  to 
impeach  the  character  or  validity  of  the  paper,  as  between 
the  original  parties.  . 

That  this  check  was  received  in  the  ordinary  course  of 
business  is  admitted,  as  I  have  stated  That  it  was  re- 
ceived for  value  appears  by  the  testimony  of  the  teller, 
Mr.  Brundage,  who  swears  that  when  deposited  by  Vogt 
&  Co.  the  plaintiff  credited  them  with  the  amount ;  that 
after  its  receipt  it  was,  in  the  course  of  business,  after  its 
passage  through  the  clearing-house,  returned  by  the  run- 
ner of  the  Broadway  Bank  to  the  plaintiff,  who  paid  the 
Broadway  Bank  the  amount ;  that  the  plaintiff  thereupon 
called  upon  their  depositors  to  repay  the  same,  which  was 
refused,  and  thereupon  this  suit  was- brought. 

At  the  time  this  suit  was  commenced  therefor,  the  plidn- 
tiff  had  paid  the  full  face  of  the  check  for  the  check ;  the 
plaintiff  for  months  after  the  commencement  of  this  action, 
counted  the  check  as  cash,  and  charged  it  to  the  account 
of  the  depositors,  and  it  now  stands  charged  to  their  ac- 
count ;  this  latter  feet,  however,  cannot  be  material  in  this 
action,  because  it  is  to  be  determined  by  me  under  the 
pleadings,  upon  the  facts  as  they  existed  when  the  suit 
was  commenced,  and  upon  the  law  applicable  thereto. 

Even  if  the  depositors  are  to  be  considered  as  having 
paid  the  plaintiff  the  amount  of  the  check  after  suit 
broaght,  so  that  they  became  thereby  the  real  parties 
(plaintiffs)  in  interest,  the  action  still  proceeds  as  if  there 
had  been  no  transfer  of  interest.  (Oode^  §  121.)  '  The 
plain ti£^  therefore,  having  received  the  check  in  the  usual 
course  of  business,  and  for  value,  it  remains  only  to  in- 
quire, under  the  admission  made  upon  the  trial,  and  the 
evidence  offered,  whether  sufficient  appeared  upon  the 
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face  of  the  check  to  put  it  on  inquiry  in  relation  to  its 
character  or  validity,  as  between  the  original  parties.  Upon 
this  question  I  have  before  me  the  check  itself,  and  the 
testimony  of  Mr.  Brundage.  Mr.  Brundage  says,  whea 
he  received  it  on  deposit  it  was  comparatively  clean,  none 
of  the  blue  marks  upon  it  which  now  appear,  and  not  torn 
as  it  is  now,  and  stamped  precisely  as  now.  Mr.  Brundage 
was  the  teller  of  the  plaintiff,  accustomed  to  receive  and  crit- 
ically examine  money,  checks,  &;c.,  taken  on  deposit.  And 
it  is  evident  from  his  testimony  that  there  was  nothing  about 
the  appearance  of  the  check  which  excited  an  inquiry  on  his 
part  He  was  not  asked  whether  he  noticed  that  the  date 
of  the  check  was  some  three  months  anterior  to  its  being 
deposited.  Whether  he  did  or  did  not  notice  it  is  not  per- 
haps material,  but  the  defendant  insists  upon  that  fact  as  of 
great  importance.  I  do  not  agree  with  him.  I  think,  in 
this  particular,  a  certified  check  is  different  from  any  other. 
It  is  considered  by  many  holders  in  the  light  of  a  certifi- 
cate of  deposit  It  is  the  obligation  of  the  bank,  and  as 
such,  often  kept  and  held  for  long  periods  in  the  place  of 
money.  The  lapse  of  time  therefore  was  not,  I  think,  cal- 
culated to  attract  any  attention,  or  to  put  the  plaintiff  upon 
the  alert  as  to  the  character  of  the  check.  The  words 
^  payment  stopped '  had  been  written  across  one  end  of 
the  face  of  the  check,  sear  the  vignette,  nowhere  near  the 
signature  of  the  maker,  or  the  certification  by  the  bank. 
It  had  been  carefully  erased,  and  over  it  a  revenue  stamp 
had  been  pasted.  A  careful  observer  would  perhaps  have 
noticed  that  something  had  been  erased,  but  what  it  was  he 
could  not  telL  It  was  not  any  part  of  the  check  itself 
neither  as  to  date  or  amount,  or  parties  or  certificate ;  the 
whole  body  of  the  check  was  perfect,  the  signatures  cor- 
rect, the  certificate  of  the  defendant  full  and  clear  upon 
the  fSEtce,  and  that,  of  itself,  would  be  sufiicient  to  with* 
draw  attention  from  the  appearance  of  the  enisure,    So 
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far  as  I  can  jadge,  there  was  nothing  about  it  calculated 
to  excite  attention,  much  less  suspicion. 

It  appears,  also,  that  a  suit  had  been  commenced  upon 
this  check  in  the  marine  court  before  the  plaintiff  had 
xeceived  it,  but  the  plaintiff  knew  nothing  of  that.  The 
judge  had  written  upon  the  back  of  it,  very  indistinctly, 
*Plff  Ex.  A. — ^H.  A.'  I  think  a  lawyer  would  have 
known  at  once  on  looking  at  it  that  the  check  had  been 
an  exhibit  in  some  suit,  but  I  do  not  believe  any  one  else 
would  have  guessed  what  the  writing  meant,  or  would 
have  paid  any  attention  to  it  I  am,  therefore,  of  the 
opinion  that  there  was  not  sufficient  appearing  upon  the 
check  itself  to  put  the  plaintiff  upon  inquiry  as  to  its  char- 
acter; it  is  in  law  a  holder  for  value,  and  I  cannot  doubt 
received  it  in  entire  good  faith.  I  cannot  see  any  force 
in  the  defendant's  pdsition  that  the  erasure  of  the  words 
^  payment  stopped '  was  a  forgery.  The  Broadway  Bank 
had  no  legal  right  to  put  these  words  upon  the  check,  and 
when  it  did  so,  and  handed  it  back  to  the  party  pre- 
senting it,  he  had  a  legal  right  to  erase  themy  and  restore 
the  cheek  to  the  condition  in  which  it  was,  thus  leaving  ail 
parties  to  their  legal  right  and  remedies.  The  act  of  the 
payee  and  his  indorser  was  a  dishonest  and  dishonorable 
act,  and  helped  them  pass  off  the  check  upon  innocent 
parties,  but  it  was  not  forgery.  Hard  as  this  conclusion 
may  be  against  the  maker  of  the  check,  it  is,  in  my  judg- 
ment, unanswerable.  He  suffered  the  consequence  of  the 
rule  which  gives  to  bona  fide  holders  of  commercial  paper 
the  right  to  enforce  its  collection,  and  it  leaves  him  to  his 
remedy  against  the  person  who  defrauded  him." 

The  defendant  excepted  to  the  referee's  conclusions  of 
fact  and  of  law,  and  appealed  from  the  judgment 

JSamuel  Brawn,  for  the  appellant  L  On  the  evidence 
that  the  defendant  canceled  its  obligation  on  the  check,  ^^as 
was  the  custom;"  and  that  the  obligation  of  the  defend- 
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EDt  was  Bubeeqaently  renewed  by  the  fraud  of  Burnham, 
and  the  check  pat  in  circulation  by  him,  it  became  the 
duty  of  the  plaintifi*  to  show  that  it  was  a  &onaji(2e  purchas- 
er for  value.  {Edwards  on  BiOs,  319.)  (1.)  The  plaintiff 
did  not  attempt  to  show  that  Voght  &  Co.  ever  drew  upon 
the  cheeky  or  that  the  plaintiff  ever  paid  them  any  thing 
on  account  of  it.  (2.)  But  it  appears  that  the  plaintiff 
was  not  a  purchaser  for  value,  and  that  it  parted  with 
nothing  on  the  faith  of  the  check.  That  it  received  it 
on  deposit  for  collection,  entering  it  as  cash  in  anticipation 
of  its  payment,  but  finding  it  was  repudiated  by  the  de- 
fendant, returned  it  to  its  depositors,  and  demanded 
their  check  to  cancel  the  credit,  and,  failing  to  obtain 
Voght  &  Co.'s  check,  it  erased  the  credit  by  charging 
the  check  to  them.  (3. )  The  crediting  Voght  k  Oo.  with 
the  amount  of  the  check  on  the  books  of  the  bank,  was 
not,  as  stated  by  the  referee,  parting  with  value.  {Payne 
V.  Cutler^  13  Wend.  605.)  The  credit  was  obtained  either 
through  mutual  mistake,  or  by  fraud  on  the  part  of  Voght 
&  Co.  In  either*  case  it  was  the  duty  of  the  plaintiff  to 
cancel  the  credit  on  discovering  the  fiict,  and  charge  the 
check  (as  they  did  subsequently)  back  to  its  depositors. 
This  was  decided  in  the  case  of  The  FuUon  Bank  v.  The 
Phcenix  Banh^  (1  HaM*%  Bep.  562.  Garland  v.  Salem  Bank^ 
9  Maee,  408.  Peterson  v.  The  Union  National  Bank, 
52  Penn.  B.  206.)  (4.)  The  repayment  to  the  defendant 
was  only  returnin'g  to  it  the  amuont  it  had  been  im- 
properly charged  with  in  the  clearing-house,  and  was 
of  itself  an  admission  on  the  part  of  the  plaintiff  that 
it  had  no  claim  against  the  defendant  upon  the  check. 
(5.)  The  teller  had  no  right  to  credit  the  check  as  cash ; 
but  the  credit  remained  idle,  Voght  k  Co.'s  account  being 
good  for  the  check  after  it  had  been  returned  by  the  de- 
fendant If  any  money  was  ever  advanced  by  the  plaintiff 
on  the  check,  of  which  there  is  no  proof,  it  was  advanced 
after  notice  fix)m  the  defendant,  and  with  full  knowledge 
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of  the  character  of  the  checl^.  (  Wegt  v.  American  Exchange 
Bankj  4A  Barb.  176.  MeBride  v.  Farmers'  Bank^  26  N.  T. 
Bep.  450.     Stalker  v.  McDonald,  6  SiU,  93.) 

n.  The  plaintiff  had  Bufficient  notice  from  the  appear- 
ance of  the  check  itself  to  pat  it  upon  inquiry  before 
receiving  it  from  its  depositors,  and  is,  therefore,  charge- 
able with  fall  notice  of  the  eqaities,  becaase :  (1.)  The 
check  was  foar  months  past  dae.  {Q-ough  v.  StaaUy 
13  Wend.  549.  Loeee  v.  Dunkin,  7  John.  B.  70.)  (2,)  It 
bore  marks  of  alteration  in  the  traces  of  the  erasure  of 
the  words  *'  payment  stopped"  appearing  on  each  end  of 
the  revenue  stamp.  (3.)  The  revenue  stamp  was  affixed 
in  an  unusual  and  improper  place  on  the  check.  (4.)  The 
word  ^^pay"  was  erased  from  the  check,  a  most  material 
alteration,  and  the  body  of  the  check  was  not  perfect. 
(5.)  It  was  indorsed  in  the  handwriting  of  Judge  Hearne, 
*'Plff's  Ex.  A.— H.  A.''  In  Wiggin  v.  Bueh,  (12  John. 
310,)  a  note  was  dated  "24th  May,"  and  indorsed  "22d 
ApL"  It  was  held  that  the  mem.  "22d  ApL"  was  suffi- 
cient to  put  the  purchaser  upon  inquiry.  In  Brown  v.  7a- 
ier,  (5  Wend.  567,)  the  note  had  a  mem.  on  the  back 
made  by  the  clerk  of  the  bank.  That  was  held  to  be  suf- 
ficient notice.  In  Powler  v.  PranUg,  (14  Petere'  B.  318,) 
the  fgures  169  appeared  in  pencil-mark  on  the  fSstce  of  the 
note.  Held  sufficient  notice.  {Approved,  Goodwin  v.  Si- 
moneon,  20  How.  S.  G.  352,  465,  6.)  In  Olaflin  v.  Farmers 
and  Oiiizens'  Bank,  (25  N.  T.  Bep.  293,)  the  check  was 
certified  by  the  drawer  as  president  of  the  defendants. 
Held,  notice.  In  the  case  now  before  the  court^  more  sus- 
picious marks  and  memoranda  appear  on  the  face  of  the 
instrument  than  are  to  be  found  upon  any  or  all  the  instru- 
ments referred  to  in  the  reported  cases.  When  the  defect 
or  infirmity  appears  on  the  face  of  the  instrument,  the 
question  is  one  for  the  court  to  determine,  from  the  ap^ 
pearance  of  the  check  itself.  {Birdeall  v.  BueeeU,  29  N.  T. 
Bep.  220.) 
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nL  The  erasure  of  the  words  "payment  stopped," 
whereby  the  defendant  had  canceled  its  certification 
while  the  check  was  in  the  hands  of  Burnham^  was  a  ma- 
terial  alteration  of  the  instrument,  by  which  means  a 
renewal  of  the  liability  on  the  part  of  the  defendant  was 
sought  to  be  created,  and  amounted  to  an  actual  forgery 
of  the  certification.  The  plaintiff:'  could  derive  no  title 
to  the  check,  nor  hold  the  defendant  on  such  a  certifica- 
tion. (2  Farsom  on  Bills  and  Notetj  583.  JBrown  ^c.  v. 
We8tcoU,  3  Barb.  374  Talbot  v.  Bank  of  Rochester,  1  iTtS, 
295.) 

G.  A,  Arthur^  for  the  respondent.  Upon  the  statement 
of  facts  agreed  upon  between  the  parties,  the  only  qi:|es* 
tion  to  be  determined  upon  the  trial  was,  whether  the 
plaintiff  was  a  bona  fide  holder  of  the  check,  without  notice 
of  the  equities  existing  between  the  maker  of  the  check 
and  the  payee. 

I.  The  proof  shows  the  plaintiff  to  be  such  bona  fide 
holder.  (1.)  It  is  admitted  that  the  check  was  taken  by 
the  plaintiff,  in  the  ordinary  course  of  business,  on  the 
second  day  of  June,  1863,  and  that  the  plaintiff  had  no 
notice  or  knowledge  of  the  circumstances  under  which  the 
check  was  made,  or  of  any  equities  affecting  the  same,  or 
that  payment  had  ever  been  stopped,  other  than  appeared 
upon  the  face  of  the  check  itself.  (2.)  When  the  check 
was  received  by  the  plaintiff  there  was  nothing  upon  its 
face  to  put  the  plaintiff  upon  inquiry,  in  relation  to  its 
character  or  validity,  as  between  the  original  parties.  Mr. 
Brundage,  the  teller,  says  that  when  he  received  the  check 
for  deposit,  it  was  comparatively  clean,  none  of  the  blue 
marks  upon  it,  and  not  torn  as  when  produced  at  the  trial^ 
and  stamped  as  it  was  then.  The  referee  had  the  check 
before  him — it  being  offered  in  evidence  upon  this  point 
— and  he  found  that  there  was  nothing  upon  the  check 
itself  to  put  the  plaintiff  upon  inquiry  as  to  its  character, 
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and  that  it  oould  not  be  doubted  that  the  plaintiff  received 
it  in  entire  good  &ith.  The  referee  describes  the  chepk 
as  it  was  when  produced  before  him  at  the  trial.  The 
court  will  not  interfere  with  this  finding  of  fact  of  the 
referee,  as  to  the  condition  and  appearance  of  the  check' 
at  the  time  the  plaintiff  received  it.  There  was  nothing 
to  put  the  plaintiff  on  inquiry  in  the  fact  that  the  date  of 
the  check  was  some  three  months  anterior  to  its  being 
received  by  the  plaintiff  It  was  a  certified  check,  which 
being  considered  in  the  light  of  a  certificate  of  deposil^  as 
the  obligation  of  the  bank,  is  often  kept  and  held  for  long 
periods,  in  the  place  of  money.  The  bona  fide  purchaser 
of  commercial  paper  is  not  bound  upon  his  peril,  to  be 
on  the  alert  for  circumstances  which  might  possibly  excite 
the  suspicion  of  wary  vigilance.  "  He  does  not  owe  to 
the  party  who  puts  negotiable  paper  afloat,  the  duty  of 
active  inquiry,  to  avert  the  imputation  of  bad  &ith.  The 
lights  of  the  holder  are  to  be  determined  by  the  simple 
test  of  honesty  and  good  faith,  and  not  by  a  speculative 
issue  as  to  his  diligence  or  negligence."  (Per  Curiam^  in 
Magee  v.  Badger  et  dl,,  34  N.  T.  Bep.  249.  Steinhart  v. 
Baker,  34  Barb.  436.  Oaodmm  v.  Simons,  20  How.  U.  S. 
323.  Murray  v.  Lardner,  2  .  Watt.  U.  S.  110.)  (3.)  That 
the  check  was  received  for  value,  appears  by  the  testimony 
of  the  teller,  Mr.  Brundage.  And  see  opinion  of  the  ref- 
eree. 

n.  The  drawer  of  the  check  could  not  stop  payment 
after  the  check  had  been  certified,  and  the  defendant  had 
thereby  accepted  and  bound  itself  to  pay  it.  The  ac- 
ceptor of  a  check  cannot  repudiate  its  contract  to  pay,  on 
the  ground  of  any  failure  of  consideration,  or  other  equita- 
ble defense  existing  in  favor  of  the  drawer,  as  against  the 
payee.  The  undertaking  of  the  defendant,  the  Broadway 
Bank,  was  with  the  bona  fide  holder  of  the  check,  whoever 
he  might  be.  The  certification  was  equivalent  to  paymeM, 
so  &r  as  the  drawer  was  concerned,  and  the  endeavor  of 
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the  defendant  to  deface  the  paper,  by  putting  the  words 
"payment  stopped"  upon  the  check  when  presented,  after 
such  certification,  i^  indefensible,  without  legal  right  or 
authority,  and  the  party  presenting  the  check  had  a  legal 
*  right  to  erase  these  words  and  restore  the  check  to  the 
condition  in  which  it  was.  (Olaflin  v.  The  Farmers  and 
Citizens'  Bank,  25  N.  F.  Bep.  300.  Meads  y.  The  Merchants' 
Bank  of  Albany j  Id.  143.) 

Bjf  the  Oaurty  Gbq.  G.  Barnard,  J.  The  plaintiffs  were 
holders  for  value.  It  was  so  found  by  the  referee,  and  the 
testimony  clearly  bears  him  out  in  his  conclusion.  His 
opinion  covers  every  point  raised,  and  does  not  require 
any  additional  views. 

The  judgment  should  be  affirmed. 

[New  York  Gbvbral  Term,  June  7,  1869.    CKsrib,  Oardoto^  and  Oeo,  O. 
Bamardt  JiiBticeB.J 


Jonas  P.  Levy  vs.  Mitchbll  Hart,  trustee  &c.,  and  others. 

By  the  terms  of  a  trnst  deed  the  grantor  professed  to  create  a  trust  in  the 
property  conveyed,  for  the  benefit  of  his  wife  and  five  minor  children.  The 
*  instrument  required  the  trustee  to  collect  and  receive  Uie  moneys,  proceeds 
and  income  arising  from  any  disposition  that  might  be  made  of  the  premises 
and  property  granted  and  sold,  and  to  invest  the  same  in  good  and  safe 
interest-paying  securities,  and  to  collect  and  receive  the  interest  and  income 
arising  therefrom,  and  also,  in  his  discretion,  the  principal,  and  for  that  puiv 
pose  to  dispose  of  such  secttrittes  as  he  should  think  beat,  whether  from 
interest  or  principal,  again  to  invest  and  to  reinvest,  in  his  discretion;  and 
out  of  the  moneys  or  income  arising  from  the  property  granted  and  sold,  or 
the  proceeds  thereof,  to  pay  the  expenses  of  executing  and  carrying  out  the 
trust  and  a  reasonable  compensation  to  him  for  his  services  as  imstee ;  and 
to  apply  the  balance  of  the  sidd  income,  and  the  principal,  so  far  as  in  his 
judgment  might  be  required,  to  the  support  and  maintenance  of  the  grantor's 
wife  and  children.  And  on  the  arrival  of  the  youngest  of  said  children 
then  living,  at  the  age  of  twenty-one  years,  or  upon  the  decease  of  M.  and  A., 
the  two  youngest  children,  should  they  die  before  that  tinie,  to  convey  to 
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the  children  then  living,  and  to  the  gran  tor's  wife,  or  to  such  of  them  ts 
should  saryive,  and  the  desoendantB  of  any  such  of  them  as  might  he  dead, 
the  said  property  then  remainipg  in  trust,  in  e€[ual  shares  and  proportions ; 
'  the  descendants  of  the  deceased  child  to -take  the  Share  their  parent,  if  alire, 
would  have  taken. 
^dfi  that  the  effect  of  the  language  used  in  the  deed  was,  that  the  trust 
should  continue  until  the  grantor's  youngest  child  then  living  should  attain 
twenty-one  years  of  age,  in  case  that  age  was  reached  within  the  lifetime  of 
M.  and  A.  That  if  it  should  he,  then  the  trustee  must  conrey  to  the  grant- 
or's wife  and  children,  even  if  all  of  them  should  at  that  time  he  livmg. 
That  if  that  age  should  not  he  attained  while  M.  and  A.  were  living,  then  at 
their  decease  he  must  convey,  if  eveiy  one  of  ihe  surriving  children  at  that 


!  time  should  continue  to  he  minors. 

I 


That  there  could  he  no  possihility,  therefore,  of  the  estate  of  the  trustee 
extending  beyond  the  duration  of  the  two  designated  Uves ;  and  it  was  not 
within  the  prohibition  of  the  statute  relating  to  future  estates  in  lands,  or 
the  statute  relating  to  the  suspension  of  the  ownership  of  personal  property. 

Both  those  statutes  allow  the  title  to  be  suspended  for  two  lives  in  being  and 
ascertained  when  the  deed  is  made ;  and  no  greater  suspension  was  provided 
for  in  this  case.    J|ir  Dahibls,  J. 

K  a  trust  is  void,  as  suspending  the  power  of  alienation,  and  the  absolute  own- 
ership of  the  property  conveyed,  beyond  the  period  of  two  lives  in  being 
when  the  trust  was  created,  the  grantor  of  the  trust  cannot  maintain  an 
action  in  equity  to  set  aside  the  trust  deed  on  the  ground  that  such  is  its 
legal  character.  If  it  be  void,  it  cannot  be  even  a  cloud  upon  the  grantor's 
title ;  because,  if  void  upon  its  face,  it  cannot  by  any  possibility  be  product- 
ive of  ii^Juiy  to  him,  or  his  estate,  and  therefore  will  fhmish  no  ground 
authorizing  a  court  of  equity  to  remove  it,  as  likely  to  prejudice  the  grantor, 
or  his  estate. 

The  grantor  In  a  trust  deed,  as  the  legal  owner  of  the  property  conveyed,  ha^ 
no  right  to  maintain  an  action  to  obtain  a  construction  of  the  deed.  That 
privilege  is  con0ned  to  the  trustee,  or  those  claiming  under  the  trust  and 
requiring  its  execution. 

APPEAL  from  a  jadgmeat  entered  at  a  special  term,  on 
a  trial  before  Justice  Daniels,  without  a  jury. 
This  action  was  brought  by  the  plaintiff,  the  grantor, 
against  the  defendant  Mitchell  Hart,  trustee,  and  the  other 
defendants,  the  beneficiaries  thereunder,  to  set  aside  and 
vacate  a  deed  of  trust  made  on  the  19th  day  of  July,  1865. 
This  deed  purported  to  convey,  and  did  convey  the  inter- 
est of  the  plaintiff  of,  in  and  to,  the  real  and  personal  prop- 
erty of  which  Uriah  P.  Levy  died  seised,  as  one  of  the 
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heirs  at  law  and  next  of  kin  to  said  deceased,  to  said  Mitch- 
ell Hart,  as  trustee,  *' absolutely  forever,  in  trust  never- 
theless, and  to  and  for  the  uses,  interests  and  purposes " 
stated  therein,  and  as  follows: 

"  First  To  take  possession  of,  rent,  demise,  sell,  convey 
and  generally  absolutely  to  dispose  of  the  said  lands  and 
real  estate,  and  ask,  demand,  sue  for,  collect  and  receive 
the  said  moneys,  choses  in  action  and  other  property,  and 
the  proceeds  thereof,  including  the  proceeds  arising  from 
any  sale  or  other  distribution  of  the  share  of  the  said  par- 
ties of  the  first  part  in  any  real  estate  which  was  of  the 
said  Uriah  P.  Levy,  deceased,  as  to  which  actual  partition 
shall  not  be  made  or  which  the  court  shall  decree  to  be 
sold,  in  order  that  distribution  be  had  out  of  the  proceeds. 

Second,  To  collect  and  receive  the  moneys,  proceeds 
and  income  arising  from  any  dispositi<yi  that  may  be 
made  of  the  premises  and  property  hereby  granted  and 
sold,  and  invest  the  same  in  good  and  safe  interest-paying 
securities,  and  to  collect  and  receive  the  interest  and 
income  arising  therefrom,  and  also  in  his  discretion  the 
principal,  and  for  that  purpose  to  dispose  of  such  securities 
as  he  shall  think  best,  and  the  avails  of  such  securities, 
whether  from  interest  or  principal,  again  to  invest  and  to 
^reinvest  in  his  discretion. 

Third.  Out  of  the  moneys  or  income  arising  from  the 
property  hereby  granted  and  sold,  or  the  proceeds  thereof, 
to  pay  the  expenses  of  executing  and  carrying  out  this 
trust  and  a^reasonable  compensation  to  him,  said  party  of 
the  second  part^  for  his  services  as  trustee. 

Fourth.  To  apply  the  balance  of  the  said  income  and 
the  principal,  so  far  as  in  his  judgment  may  be  required, 
to  the  support  and  maintenance  of  the  said  Fanny,  and  to 
the  support  and  maintenance  and  education  of  the  infant 
children  of  the  said  parties  of  the  first  part — named 
Isabella,  Jefferson,  Louis,  Mitchell  and  Amelia  Levy. 

Fifth.  On  the  arrival  of  the  youngest  of  said  children 
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then  living  at  the  age  of  twenty-one  years^  or  upon  the 
decease  of  the  said  Mitchell  and  Amelia,  the  two  young- 
est children,  shoald  they  die  before  that  time,  to  convey 
to  the  said  children  then  living  and  to  the  said  Fanny,  or 
to  such  of  them  as  survive,  and  the  descendants  of  any 
child  that  may  be  dead,  the  said  property  then  remaining 
in  trust,  in  equal  shares  and  proportions,  the  descendants 
of  the  deceased  child  to  take  the  share  their  parents,  if 
alive,  would  have  taken/' 

The  plaintiff  alleged  in  his  complaint  that  at  and  before 
the  execution  of  said  deed  by  him,  he  resided  at  the  city 
of  Wilmington,  in  the  State  of  ^orth  Carolina,  at  which 
{dace  he  executed  said  deed ;  that  he  was  induced  to  and 
did  make  said  deed  in  consequence  of,  under  and  by  the 
suggestions,  statements,  inducements  and  pretenses  made 
to  him  by  the  defendant  Fanny  his  wife,  and  her  aideris, 
advisers  and  abettors,  and  upon  which  the  plaintiff  relied ; 
that  the  said  property  was  about  to  be,  or  would  be,  con- 
fiscated by  the  government  of  the  United  States.  That 
the  said  State  of  iN'orth  Carolina  was,  at  the  time  of  the 
execution  of  said  deed  by  the  plaintiff,  in  a  state  of  rebel- 
lion to,  and  at  war  with  the  government  of  the  United 
States,  and  was  one  of  the  seceding  states,  and  de  facia 
one  of  the  Confederate  States  of  America,  so-called.  That 
before  the  preparation  of  the  said  deed  by  his  counsel,  he, 
the  plaintifl^  instructed  him  to  make  said  deed  revocable, 
and  to.  insert  the  name  of  Henry  Hart  therein  as  the  trustee 
thereunder.  That  said  deed  was  executed  by  the  plaintiff, 
at  the  date  thereof,  in  the  State  of  North  Carolina,  of 
which  state  the  plaintiff  had  been  and  was  from  the  year 
1861,  and  was  up  to  about  the  month  of  February,  1866,  a 
resident,  citizen  and  freeholder;  that  on  or  about  the 
month  of  February,  1866,  this  plaintiff  came  to  the  city 
of  New  York.  That  upon  his  arrival  in  said  city,  he  was 
advised  by  his  counsel  that  his  acknowledgment  of  said 
deed,  which  had  been  previously  made  and  taken  in  the 
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Baid  State  of  North  Carolina,  was  not  valid  or  effectual, 
whereupon,  and  on  the  28th  day  of  February,  1866,  he 
acknowledged  said  deed  before  an  officer  in  tho  city  of 
New  York*  That  at  the  time  of  such  re-acknowledgment 
of  said  deed,  the  plaintiff  did  not  read  or  examine  the 
same,  nor  was  said  deed  in  his  possession  or  read  to  him, 
nor  did  he  know  that  Mitchell  Hart's  name  was  inserted 
therein  as  trustee ;  nor  did  he  know  that  said  deed  by  its 
terms  was  irrevocable,  but  to  the  contrary  thereof  sup- 
posed said  deed  to  be  revocable,  and  that  Henry  Hart's 
name  appeared  as  trustee  thereiu.  That  the  name  of 
Mitchell  Hart  was  inserted  therein  without  the  consent, 
knowledge  or  authority  of  the  plaintiff.  And  he,  the 
plainti£^  was  not  aware,  and  did  not  know  of  said  change 
of  trustees  until  in  or  about  the  month  of  July,  1866,  when, 
upon  a  subsequent  visit  to  the  city  of  New  York,  said 
plaintiff  was  informed  thereof  by  the  defendant  MitcheU 
Hart. 

The  plaintiff  further,  upon  information  and  belief, 
alleged  that  all  and  every  the  pretense,  suggestion,  induce* 
ment  and  statement,  so  as  aforesaid  made  to  him  by  said 
defendant  Fanny,  her  aiders  and  abettors,  were  without 
foundation,  force  or  effect,  and  were  false,  fraudulent 
and  untrue,  and  were  so  made  to  induce  him  to  execute . 
3aid  deed  for  the  benefit  of  said  Fanny  and  the  other  the 
said  defendants,  and  to  the  exclusion  of  the  plaintiff  from 
all  interest  he  had  or  might  derive  from  said  property  so 
conveyed  by  said  deed,  and  from  all  and  every  control 
thereof.  That  the  entire  estate,  real  and  personal  or 
mixed,  covered  by  said  deed,  and  granted,  conveyed  or 
transferred  thereby,  amounted  in  the  aggregate  to  about 
the  sum  of  950,000,  of  which  said  defendant  Hart  as  such 
trustee  had  become  possessed  of  about  943,000  before  the 
commencement  of  this  action.  And  the  plaintiff  further 
stated  that  he  was  informed,  advised  and  believed,  and 
therefore  alleged,  that  the  said  deed,  and  each  and  eveiy 
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the  provisioQB,  accamnlations,  and  trusts,  raised  and  cre- 
ated thereby,  is  and  are  without  legal  validity  or .  effect, 
and  is  and  are  of  no  force,  validity  or  effect  as  against 
the  plaintiff^  and  as  to  him  that  the  said  deed,  the  various 
provisions  thereof  the  accumulations  and  trusts,  and  each 
and  every  of  them  created  thereby  were  absolutely  void 
and  of  no  effect,  as  being  contrary  to,  and  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  that 
the  intentions  of  the  plaintiff  as  expressed  in  said  deed  and 
the  various  provisions  thereof  cannot,  for  that  reason,  be 
carried  out  or  enforced.  That  by  the  terms,  tenor,  effect, 
true  intent  and  meaning  of  the  said  deed,  the  absolute 
power  of  alienation  and  absolute  ownership  of  the  property 
mentioned  and  described  therein  is  suspended  for  a  longer 
period  than  during  the  continuance  of  not  more  than  two 
lives  in  being  at  the  creation  of  the  estate  therein,  that 
is  to  say,  th&  date  of  said  deed,  against,  and  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided ; 
and  the  trusts  and  provisions  of  said  deed  creating'  and 
suspending  such  power  of  alienation  and  absolute  owner- 
ship of  said  property  contained  in  the  fourth  and  fifth 
paragraphs  of  said  deed,  are  absolutely  void  and  of  no 
effect  That  by  the  terms,  tenor,  effect,  true  intent  and 
meaning  of  the  provisions  of  said  deed,  and  particularly 
of  the  second,  fourth  and  fifth  paragraphs  thereof,  an  accu* 
mutation  of  the  issues  and  profits  of  real  property,  and 
the  interest  of  money  and  the  income  and  profits  of  per- 
sonal property,  is  directed  for  a  longer  period  and  for 
the  benefit  of  persons  not  authorized  to  receive  the  benefit 
of  such  accumulation  contrary  to,  and  against  the  form 
of  Hie  statute  in  such  case  made  and  provided — ^such  direc- 
tions, so  as  aforesaid  made,  includes  amongst  the  benefi- 
ciaries thereunder,  an  adult,  the  said  defendant  Fanny, 
ae  well  as  one  or  more  minors,  and  is  for  that  cause  abso- 
lutely void  and  of  no  effect  as  against  the  plaintiff,  and 
that  the  beneficiaries  thereunder  acquire  no  right  or  interest 
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under  such  direction  or  the  accamulation  directed  thereby. 
That  the  remainder  and  remainders  over,  provided  for 
in  and  by  the  terms  of  said  deed  beyond  the  persons  named 
as  beneficiaries  thereunder,  are  absolutely  void  and  of  no 
effect ;  that  the  estate  thereby  limited,  that  is  to  say/  such 
remainder  and  remainders  are  contingent  and  depend 
upon,  and  are  not  separable  from,  the  trusts  and  accumu- 
lations created  and  directed  by  the  provisions  of  said  deed^ 
and  cannnot  for  that  cause  take  effect,  and  fail.  And 
.that  the  property  which  purports  to  be  conveyed  under  and 
subject  to  the  trusts,  accumulations  and  estates  created  and 
directed  thereby,  did  not  by  the  terms  of  said  deed  pass  out 
of  the  plainti£^  or  vest  in  any  or  either  of  the  persons 
named  in  said  dee.d,  either  as  trustee  or  beneficiary  there- 
under. And  the  said  property  remains  in  and  is  vested  in 
in  the  plaintiff  as  the  absolute  owner  thereof  fi*ee  and 
blear  of  the  trusts,  accumulations  and  estates  created  there- 
by. And  that  the  plaintiff  is  entitled  to  the  immediate  pos- 
session thereof.  Whereupon  the  plaintiff  demanded  judg- 
ment against  the  said  defendants,  that  the  said  deed,  and 
each  and  every  the  trust  and  trusts,  perpetuity  and  perpe- 
tuities, remainder  and  remainders,  estate,  limitation,  sus- 
pension, accumulation  and  contingency  created  or  attempt- 
de  to  be  created  thereby,  be  ordered  and  adjudged  by 
this  court  to  be  void  and  of  no  effect  as  against  the  plain- 
tiff*, and  that  he  be  adjudged  to  be  vested  with  thQ  title 
to,  and  to  be  the  owner  of  all  and  every  the  property,  real 
and  personal  or  mixed,  described  in  said  deed,  and  con- 
veyed or  intended  to  be  conveyed  thereby,  free  and  ab- 
solved from  all  and  every  trust,  accumulation,  limitation, 
perpetuity,  eoatin^ency,  suspension,  claim  or  estate,  inter- 
est or  charge  ereated  therein  or  thereupon  by  reason  of 
the  provisions  of  said  deed.  And  that  the  defendant 
Mitchell  Haity  as  such  trustee,  be  ordered  and  adjudged 
to  account  to  the  plaintiff  for  such  of  the  proceeds  and 
income  of  said  property,  and  said  property  so  described 
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as  may  have  come  to  his  hands,  possession,  or  under  his 
control ;  and  the  disposition,  if  any,  by  him  made  thereof, 
and  generally  his  proceedings  in  the  premises.  And  that 
this  court  would,  by  an  order  to  be  made  for  that  purpose, 
enjoin  and  restrain  the  defendant  Tillotson  as  referee,  and 
the  defendant  Virginia  Bee  as  administratrix,  from  paying 
over,  delivering  to,  assigning,  conveying  or  in  any  man^ 
ner  transferring  to  said  defendant  Mitchell  Hart,  as  such 
trustee  or  assignee  of  the  plaintiff,  any  property  real  or  per- 
sonal, of  what  name  or  description  soever,  now  being  and 
remaining  in  their  or  either  of  their  hands  as  such  referee 
or  administratrix,  of  which  the  plaintiff  at  any  time  be- 
came seised,  or  to  which  he  became  entitled  as  one  of  the 
heirs  at  law  and  next  of  kin  of  Uriah  P.  Levy,  deceased, 
or  the  distributive  shares  of  the  plaintiff  in  the  proceeds 
arising  from  the  sale  by  said  referee  of  the  real  estate  then 
lately  of  the  said  Uriah  P.  Levy,  deceased,  heretofore  ad^ 
judged  by  this  court  to  be  paid  to  said  defendant  Mitchell 
Hart^  as  such  trustee,  until  the'  determination  of  this 
action,  or  the  farther  order  of  this  court.  And  that  said 
defendant  Mitchell  Hart  might,  by  an  order  of  this  court, 
be  enjoined  and  restrained  from  exercising  the  trust,  or 
any  trust  or  power,  or  pretended  trust  or  power,  created  or 
attempted  to  be  created  by  the  terms  and  provisions  of  said 
deed;  or  from  demanding,  collecting' or  receiving  from 
any  person  or  persons,  and  from  in  any  manner  interfering 
with,  the  estate,  property,  real  or  personal,  distributive 
share  or  shares,  income,  proceeds  or  other  interest  attempt- 
ed to  be  conveyed  and  transferred  by,  or  described  and 
included,  or  intended  to  be  included,  in  the  provisions  of 
said  deed,  until  the  determination  of  this  action,  or  the 
farther  order  of  this  court  And  that  the  said  deed 
might  be  adjudged  to  be  reformed  and  made  revocable  at 
the  will  of  the  plaintiff  and  that  said  defendant  Hart 
might  be  adjudged  to  surrender  the  trusts,  property,  estate, 
interest  and  rights  by  him  acquired,  under  and  by  virtue 
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of  the  provisions  of  said  deed,  and  his  f^pointment  as 
snch  trustee,  be  adjudged  void  and  of  uo  effect,  and  re- 
voked.   And  for  general  relief. 

The  defendants  answered^  admitting  the  making  and 
execution  of  the  deed  of  trust,  but  denying  most  of  the 
allegations  in  the  complaint ;  especially  denying  that  any 
or  either  of  the  provisions,  accumulations  or  trusts  raised 
or  created  by  said  deed,  is  or  are  without  legal  validity  or 
effect,  or  is  or  are  of  no  force,  validity  or  effect  as  to  the 
plaintiff;  or  that  as  to  him  the  said  deed,  or  the  various 
provisions  thereof,  or  the  accunaulations  and  trusts,  or 
either  or  any  of  them,  are  void  or  of  no  effect^  or  that  any 
or  either  of  them  are  contrary  to  the  statute  in  saeh  case 
made  and  provided,  or  that  the  intentions  of  the  plaintiff 
as  expressed  in  said  deed  and  the  varioua  provisions  thereof, 
cannot  be  carried  out  or  enforced,  &;c. 

The  justice  before  whom  the  action  was  tried  found,  as 
matters  of  fact :  1.  That  on  the  19th  day  of  July,  A.  i>., 
1865,  the  plaintiff  and*,  his  wife,  the  defendant  Eanny 
Levy,  duly  executed  to  the  defendant  Mitchell  Hart  the 
trust  deed  in  the  complaint  set  forth. 

2.  The  plaintiff  and  his  said  wife,  the  defendant  Fanny 

•     •  • 

Levy,  had  then  living  their  five  infant  children,  respect- 
ively named :  Isabella,  then  of  the  age  of  15  years  and 
over;  Jefferson,  then  of  the  age  of  13  years  and  over; 
Louis,  then  of  the  age  of  12  years  and  over ;  Mitchell^ 
then  of  the  age  of  9  years  and  over ;  Amelia,  then  of 
the  age  of  7  years  and  over.  All  of  whom  are  now  living, 
and  neither  of  whom  has  attained  the  age  of  21  yeara^  and 
that  said  defendant  Fanny  Levy  was  then  of  the  age  of 
37  years  and  over,  and  is  yet  living. 

3.  That  at  the  time  of  the  execution  of  the  said  deed, 
the  plaintiff's  said  wife  and  the  said  children  were  the 
beneficiaries  provided  for  by  it;  the  plaintiff  waa  entitled, 
as  one  of  the  heirs  at  law  and  next  of  kin  of  Uriali  P. 
Levy,  deceased,  to  a  distributive  share  of  one*8eveiith  in 
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the  real  and  personal  estate  of  said  Uriah  P.  Levy,  subject 
to  the  right  of  dower  of  his  widow,  which  was  conveyed 
in  and  by  said  deed  to  the  defendant  Mitchell  Hart.  That 
a  portion  of  snch  realty  has  come  into  the  hands  of  the 
defendant  Gouvemenr  Tillotson,  as  referee  in  the  action 
for  partition  referred  to  in  the  said  deed,  and  a  p<Htion  of 
tbe  personalty  into  the  hands  of  the  defendant  Virginia 
Ree,  administratrix  &c.  of  the  said  Uriah  P.  Levy,  de- 
ceased. And  that  a  portion  of  the  personalty  and  the 
proceeds  of  a  part  of  the  real  estate  of  said  Uriah  P.  Levy, 
deceased,  have  come  into  the  hands  of  the  defendant 
Mitchell  Hart  as  trustee. 

4.  That  none  of  the  representations  or  inducements  to 
the  plaintiff  to  ezecnte  the  said  deed,  alleged  in  the  com- 
plaint, were  proven. 

5.  That,  as  appeared  before  him,  tiie  -said  deed  was  in 
nowise  altered  after  it  was  exeenied,  nor  was  it  executed 
tiiroagh  any  mistake  or  ignorance  on  the  part  of  Hi^ 
plaintiff,  nor  prepared  otherwise  than  as  the  plaintiff  had 
directed. 

And  as  conclusions  of  law  upon  the  foregoing  fkds,  the 
justice  found :  1st  That  the  said  deed  did  not  suspend 
the  power  of  alienation  beyond  two  lives  in  being  at  the 
tune  of  its  execution* 

2d.  That  the  said  deed  did  not  nnlawfidly  pvovide  for 
an  accumulation  of  the  income. 

3d.  That  the  said  deed  was  valid,  and  its  provisions 
should  be  carried  into  effect 

4th.  That  liie  property,  which  was  the  imbject  matter  of 
the  said  deed,  passed  out  of  the  plaintiff  upcu  the  execu- 
tion and  delivery  thereof,  and  became  vested  in  tiie  de- 
fendant Mitchell  Hart,  upon  the  trusts  tiierein  ^tpecified 
and  thereby  created. 

jMh.  That  the  plaintiff  was  not  entitled  to  veoover  in 
this  action  against  the  defendants. 

Vol.  UY.  17 


258  CASKS  IN  THE  SUPBEME  COURT. 

Levy  p.  Hut. 

And  that  judgment  should  be  entered  in  favor  of  the  de- 
fendants against  the  plaintiff,  with  costs  to  be  adjusted. 

The  following  opinion  was  given  by  the  justice,  at 
special  term: 

Dakibls,  J.  ^^  The  plaintiff  in  this  action  insists  that  a 
trust  deedy  executed  and  delivered  by  him  to  the  defend- 
ant, purporting  to  convey  real  estate,  and  to  transfer  per- 
sonal property  to  the  defendant,  is  inoperative  and  void 
on  account  of  certain  of  its  provisions  contravening  the 
prohibitions  of  the  statutes  relating  to  future  estates  in 
lands  and  the  absolute  ownership  of  personal  property. 
By  the  terms  of  the  deed  the  grantor  professed  to  create  a 
trust  in  the  property  conveyed  for  the  benefit  of  his  wife 
and  five  minor  children.  This  trusty  it  is  claimed,  is  void 
as  suspending  the  power  of  alienation  and  the  absolute 
ownership  of  the  real  and  personal  property  beyond  the 
period  of  two  lives  in  being  when  the  deed  was  delivered. 
And  if  such  is  its  character,  it  necessarily  follows,  as  the 
plaintiff  claims  in  his  complaint,  that  it  is  void,  and  as 
such  conveyed  no  title  or  interest  whatever  to  the  defend- 
ant Assuming  that  to  be  its  legal  character,  it  might 
properly  be  asked,  here,  what  right  that  confers  upon  the 
plaintiff*  to  maintain  an  action  in  equity,  concerning  it 
As  such  it  cannot  be  even  a  cloud  upon  his  title,  because, 
if  void  upon  its  face,  it  can  by  no  possibiliiy  be  produet- 
ive  of  injury  to  him  or  his  estate,  and  for  that  reason  will 
furnish  no  groimd  authorizing  a  court  of  equity  to  remove 
it,  as  likely  to  prejudice  the  plaintiff  or  his  estate.  (Gox  v. 
Olifty  2  Ooma.  118.  Seott  y.  Onderdank,  14  JV;  T.  Rep.  9. 
Seyward  v.  Gity  of  Buffdby  Id.  534)  And  to  obtain  its 
construction,  merely,  the  plaintiff  as  the  legal  owner  of  the 
property  has  no  right  to  maintain  the  action.  That  priv- 
ilege is  confined  to  the  trustee,  or  those  claiming  under 
the  trust  and  requiring  its  execution,  and  it  is  not  broad 
enough  to  include  the  party  claiming  as  owner,  and  who 
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may  properly  protect  himself  at  law.  {Bower9  v.  Smithy 
10  Paige,  193.  Post  v.  Eaverj  33  N.  Y.  Bep.  593,  602.) 
Instead,  however,  of  dismissing  the  complaint  on  this 
ground,  as  could  without  any  equitable  impropriety  be 
done,  the  question  already  stated,  and  which  was  argued 
with  so  much  zeal  and  ability  at  the  trial,  will  be  exam- 
ined and  disposed  of  the  same  as  though  no  obstacle  to 
the  equitable  jurisdiction  of  the  court  stood  in  the  way. 
For  that  may  possibly  lead  to  a  useful  abridgement  of  the 
litigation  into  which  the  members  of  the  plaintiff's  family 
have  unfortunately  become  involved. 

The  trust  which  it  is  declared  the  plaintiff  intended  to 
create  by  the  deed  in  controversy,  requires  the  defendant 
Hart  to  collect  and  receive  the  moneys,  proceeds  and  in- 
come arising  from  any  disposition  that  may  be  made  of  the 
premises  and  properly  '  granted  and  sold,  and  invest  the 
same  in  good  and  safe  interest-paying  securities,  and  to 
collect  and  receive  the  interest  and  income  arising  there- 
from. And  also,  in  his  discretion,  the  principal,  and  for 
that  purpose  to  dispose  of  such  securities  as  he  shall  think 
best,  whether  from  interest  or  principal,  again  to  invest 
'  and  to  reinvest,  in  his  discretion ;'  and  out  of  the  moneys  or 
income  arising  from  the  property  granted  and  sold,  or  the 
proceeds  thereof  to  pay  the  expenses  of  executing  and 
carrying  out  this  trust,  and  a  reasonable  compensation  to 
him  for  his  services  as  trustee,  and  to  apply  the  balance  of 
the  said  income  and  the  principal,  so  &r  as  in  his  judg- 
ment may  be  required,  to  the  support  and  maintenance  of 
the  grantor^s  wife  and.  children.  And  on  the  arrival  of  the 
youngest  of  said  children  then  living  at  the  age  of  twenty- 
one  years,  or  upon  the  decease  of  said  Mitchell  and  Amelia^ 
the  two  youngest  children,  should  they  die  before  that 
time,  to  convey  to  the  said  children  then  living,  and  to  the 
said  Fanny,  ^  his  wife,'  or  to  such  of  them  as  survive,  and 
the  descendants  of  any  such  of  them  as  may  be  dead,  the 
said  property  then  remaining  in  trust,  in  equal  sharea  and 
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proportions,  the  descendants  of  the  deceased  child  to  take 
the  share  their  parent,  if  alive,  would  have  taken.* 

These  are  the  only  provisions  contained  in  this  deed 
bearing  upon  the  point  whether  the  limitation  placed 
npon  the  trust  can  extend  its  duration  beyond  two  lives  in 
being  when  the  deed  was  delivered.  It  is  claimed  that  it 
has  that  effect,  because  its  continuance  is  required  by  the 
language  of  the  deed,  until  the  youngest  of  the  children 
living  at  that  time  shall  attain  the  age  of  twen1y*one 
years ;  and  if  this  was  the  fair  construction  and  import  of 
that  language,  such  would  undoubtedly  be  its  effect ;  but 
the  grantor  in  the  deed  immediately  adds  a  qualification 
or  restriction  upon  these  terms  of  such  a  nature  as  to  pre- 
vent the  continuance  of  the  trustee's  estate  beyond  the  life- 
time of  his  two  children,  Mitchell  and  Amelia^  then  living. 
For,  after  declaring  that  the  trustee  shall  convey  the 
estate  when  the  youngest  child  living  shall  arrive  at  the 
age  of  twenty-one,  he  adds  that  it  shall  be  done  upon  the 
decease  of  Mitchell  and  Amelia,  if  they  should  die  before 
that  tima  This  could  not  have  been  added  for  any  other 
purpose  than  to  limit  the  estate  of  the  trustee  in  such  a 
manner  that  it  could  not  extend  beyond  two  lives,  namely, 
those  of  Mitchell  and  Amelia.  No  other  object  could 
have  been  within  the  plaintiff's  intention  when  he  made 
the  deed ;  for  this  clause  in  no  manner  tends  to  define 
or  explain  the  language  previously  used.  Indeed  that  re- 
quired no  definition  or  explanation  whatever,  for  its  im- 
port was  clear  and  unmistakabla  Its  only  ofiice  was  to 
impose  a  legal  limitation  of  what,  without  it,  would  have 
rendered  the  trust  unlawful.  And  as  such,  it  does  not 
permit  the  trust  to  be  extended  or  continued  beyond  the 
duration  of  the  two  lives  mentioned.  The  law  will  not 
allow  the  duration  of  a  trust  to  be  continued  until  one 
person,  of  a  class  consisting  of  more  than  two,  attains  a 
certain  age  or  dies,  because  he  may  neither  attain  a  cer- 
tain age  nor  die  until  every  one  of  the  others  may  have 
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died,  which  would,  if  valid,  have  the  effect  of  extending  the 
troBt  beyond  the  duration  of  two  lives,  and  this  the  stat- 
ute prohibits.  But  to  declare  the  continuance  of  a  trust 
until  one  of  that  class  shall  attain  a  certain  age,  provided 
he  does  so  before  the  death  of  two  individuals  ascertained 
and  designated,  cannot  by  any  possibility  have  that  effect. 
For  it  is  then  impossible  to  extend  the  trust  beyond  the 
lives  of  those  two  persons,  and  tbat,  very  obviously,  is  all 
the  grantor  intended  or  endeavored  to  do  by  this  deed. 
The  effect  of  the  language  used  is,  that  the  trust  shall 
continue  until  his  youngest  child  then  living  attains 
twenty-one  years  of  age,  in  case  that  age  is  reached  within 
the  lifetime  of  Mitchell  and  Amelia.  If  it  should  be,  then 
the  trustee  must  convey  to  the  plaintiff's  wife  and  chil- 
dren, even  if  all  of  them  should  at  that  time  be  living.  If 
that  age  shall  not  be  attained  while  Mitchell  and  Amelia 
are  living,  then  at  their  decease  he  must  convey,  if  every 
one  of  the  surviving  children  at  that  time  continue  to  be 
minors.  There  can  be  no  possibility,  therefore,  of  the 
estate  of  the  trustee  extending  beyond  the  duration  of  the 
two  designated  lives,  and  it  is  not  within  the  prohibitio;oL 
of  the  statutes  relating  to  future  estates  in  lands  or  the 
suspension  of  the  ownership  of  personal  property.  Both 
those  statutes  allow  the  title  to  be  suspended  for  two  lives 
in  being  and  ascertained  when  the  deed  is  made,  and  no 
greater  suspension  has  been  provided  for  in  this  case. 

The  secdnd  clause  in  the  deed  makes  use  of  terms  from 
which  it  might  fairly  be  implied  that  the  trustee  was  ex- 
pected to  accumulate  the  income  of  the  property  without 
limiting  the  accumulation  upon  the  minority  of  the  in- 
fants, or  providing  it  for  their  benefit  But  this  is  by  no 
means  made  imperative  on  the  trustee.  A  discretionary 
power  only  is  given  to  him,  which  is  very  clearly  con- 
trolled by  the  following  clauses  in  the  deed,  showing  that 
no  accumulation  was  expected  to  arise  under  it  These 
clauses  direct  that  out  of  the  moneys  or  income  arising 
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from  the  property,  or  the  proceeds  of  it,  the  expenses  of 
the  trust  and  a  reasonable  compensation  to  the  trustee 
should  first  be  paid ;  and  after  defraying  those,  the  trus- 
tee is  directed  to  apply  the  balance  of  the  said  income  and 
the  principal,  so/ar  as  in  his  judgment  may  be  required, 
to  the  support  and  maintenance  of  the  wife  and  family  of 
the  grantor.  The  liberty  given  to  the  trustee  to  resort  to 
the  principal  of  the  estate  in  the  event  that  he  may  deem 
the  expenditure  of  a  part  of  that  required  for  the  suitable 
support  and  maintenance  of  the  family,  is  a  very  clear  in- 
dication  that  the  grantor  did  not  anticipate  that  any  accu- 
mulation would  be  made  out  of  the  profits  or  income. 
And  under  that  state  of  the  case  the  deed  cannot  be  said 
to  provide  for  an  unlawful  accumulation  of  the  income ; 
but  e^^n  if  it  did,  the  direction  only,  and  not  the  deed 
itself,  would  be  void. 

The  result  of  this  examination  of  the  deed  is,  that  the 
defendants  are  entitled  to  a  judgment  dismissing  the  com- 
plaint in  the  action,  with  costs." 

Judgment  being  entered  accordingly,  the  plaintiflT  ap- 
pealed to  the  general  term. 

Samuel  J.  Crook»j  for  the  appellant  The  questions  in- 
volved in  this  appeal  are  more  immediately  connected 
with  the  terms  of  the  deed.  It  is  found  by  the  judge  who 
tried  this  action  at  special  term^  that  one  of  the  benefi- 
ciaries under  the  deed  (Mrs.  Levy)  was  an  adult  at  the 
time  of  the  execution  of  the  deed,  and  that  neither  of 
the  minor  children  had  attained  their  majority,  nor  had 
said  minors  or  either  of  them  attained  majority  at  the 
time  of  the  commencement  of  this  action.  The  property 
covered  by  the  deed,  and  conveyed  thereby,  consisted 
mainly  of  real  estate  situated  in  the  city  of  New  York. 
The  avails  of  the  sale  of  the  same  in  partition  and  by  the 
judgment  of  this  court,  are  mostly  in  the  hands  of  the 
trustee ;  a  small  balance  still  remaining  in  the  hands  of 
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Hie  referee,  the  defendant  Qouvemenr  Tillotson,  Esq. 
For  the  purpose  of  this  action,  the  question  whether  the 
property  conveyed  was  real  or  personal,  can  make  no  ma- 
terial difference  in  the  final  determination  of  the  action. 
All  the  allegations  material  to  a  determination  of  the 
f^peal,  upon  the  principal  questions  inyolved,  are  con- 
ceded by  the  judge  who  tried  the  case.  The  appeal  pre- 
sents the  following  questions  for  review  by  this  court,  that  is 
to  say :  1.  Do  the  trusts  created  by  the  terms  of  said  deed 
suspend  the  absolute  powers  of  alienation  -  and  absolute 
ownership  of  the  property  mentioned  and  described  there- 
in, for  a  longer  period  than  that  authorized  by  statute ; 
that  is  to  say,  for  a  longer  period  than  during  the  contin- 
uance of  not  more  than  two  lives  in  being  at  the  date  of 
the  deed,  i.  e.,  creation  of  the  estate  ? 

2.  Does  the  deed,  by  its  terms  above  cited,  direct  an 
acoumulation  of  the  issues  and  profits  of  real  property 
and  the  interest  of  money,  and  the  income  and  profits  of 
personal  property  for  a  longer  period,  and  for  the  benefit 
of  persons  not  authorized  to  receive  the  same,  against 
the  form  of  the  statute  in  such  caae  made  and  provided  ? 

If  either  of  these  questions  should  be  answered  in 
the  affirmative,  then, 

3.  Does  the  remainder  over,  contingent  upon  the  trust 
and  accumulaticm  authorized  and  directed  by  the  terms 
of  said  deed,  take  effect  or  fail,  and  the  property  revert, 
or  more  properly,  remain  in  the  grantor,  relieved  of  the 
estates,  trusts  and  limitations  attempted  to  be  created  by 
said  deed  7 

Before  proceeding  to  state  the  law  governing  the  case 
the  plaintiff  submits,  it  may  be  quite  proper  to  pre- 
sume that  llie  scheme  of  the  deed  is  this :  Ist  That  the 
income  of  the  estate,  real  and  personal,  conveyed  by  the 
deed,  should  be  invested  in  good  and  safe  interest-pay- 
ing securities,  and  the  interest  and  income  arising  there- 
from, and  the  principal,  (if  collected,)  was  again  to  be 
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invested  and  reinyested,  in  the  discretion  of  the  trnstee, 
(grantee,)  after  payment  of  the  expenses  of  executing  and 
canying  out  the  trust 

2d.  That  then  the  balance  of  such  income,  tod  the 
principal,  so  far  as  in  the  judgment  of  said  trustee  might 
be  required,  was  to  be  applied  to  the  support  and  main- 
tenance of  the  defendant  Fanny  Levy,  and  the  support, 
maintenance  and  education  of  the  infant  children  of  the 
said  grantor  (plaintiff)  and  the  said  Fanny,  five  in  number* 

The  property  was  all  to  be  kept  together  until  the 
arrival  of  the  youngest  of  said  children  then  living  at 
the  age  of  twenty-one  years,  or  until  the  decease  of  the 
two  youngest  children,  (therein  named  as  Mitchell  and 
Amelia,)  should  they  die  before  that  time ;  the  said  prop* 
erty  then  remaining  in  trust  was  to  be  conveyed  by  eaid 
trustee  to  such  of  said  children  as  should  then  be  living, 
and  the  said  Fanny,  or  to  such  of  them  as  survived,  and 
the  descendants  of  any  child  that  might  be  dead,  in  eqoal 
shares  and  proportions. 

It  will  be  seen^  and  is  admitted,  that  the  entire  property^ 
in  controversy,  (say  ^0,000,)  except  about  9^000,  con- 
sisted of  real  estate,  at  the  time  of  the  execution  and  de- 
livery of  the  deed,  and  so  continues  for  the  purposes  of 
this  action,  and  as  to  all  the  parties  thereta  (3  Sddeny 
242.)  ^^  A  demise  of  real  estate  to  executor  with  power 
to  sell,  but  without  directing  a  sale,  does  not  effect  a 
conversion  of  the  real  into  personal  estate."    (Id.) 

I.  The  question  of  the  right  of  the  plaintiff  (grantor)  to 
maintain  this  action  was  first  raised  in  this  case  by  the 
judge  (Dttniels)  in  his  opinion.  Although  the  learned 
judge  expresses  a  doubt  as  to  such  right,  he  doee  not  dis- 
miss this  action  for  that  cause,  and  as  there  is  no  finding 
disposing  of  this  case  upon  that  ground,  the  questioA  is 
wholly  on  this  court  If  the  question  were  before  this 
court,  it  is  submitted  that  the  case  is  widely  difibrent  in 
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character  from  those  cited  by  the  learned  judge  in  sapport 
of  his  opinion. 

IL  *^  The  provisions  of  the  statate  controlling  the  trusts 
created,  and  agcumulatioliB  directed  by  this  deed,  and  as 
to  real  property,  are  as  follows:  (3  JS.  S.  5th  ed.  page 
16,  §  55^  9wb.  3:)  '^Express  trusts  may  be  created  for 
any  or  either  of  the  following  purposes :  To  receive  the 
rents  and  profits  of  lands  and  to  apply  them  to  the  use  of 
any  person  during  the  life  of  such  person,  or  for  any  shorter 
term,  subject  to  the  rules  prescribed  in  the  first  article  of 
this  title."  ^^  An  accumulation  of  rents  and  profits  of  real 
estate  for  the  benefit  of  one  or  more  persons,  may  be 
directed  by  any  will  or  deed  sufficient  to  pass  real  estate, 
as  follows :  If  such  accumulation  be  directed  to  commence 
on  the  creation  of  the  estate  out  of  which  the  rents  and 
profits  are  to  arise,  it  must  be  made  for  the  benefit  of  one 
ormor«  minors  then  in  being  and  terminate  wMx  their 
minority."  *  *  (3  B.  S.  5th  ed.  p.  13,  §  37,  sul.  1.)  The 
same  statute  by  part  of  section  38,  provides  that  ^  all  direc- 
tioDS  for  the  accumulation  of  rents  and  profits  of  real 
estate,  except  such  as  are  herein  allowed,  shall  be  void." 
And  Inflection  15,  (3  B.  8.  5th  ed.  p.  11,)  <'The  absolute 
power  of  alienation  shall  not  be  suspended  by  any  limita- 
tion or  condition  whatever,  for  a  longer  period  than  during 
the  continuance  of  not  more  than  two  lives  in  being  at  the 
creation  of  the  estate  :'^  *  *  And  as  to  personal  property, 
the  provisions  are  as  follows :  (3  B.  S.  5th  ed.  p.  75,  §  3, 
iui,  1,)  "An  accumulation  of  the  interest  of  money,  the 
produce  of  stock,  or  other  increase  or  profits  arising  from 
personal  property,  may  be  directed  by  any  instrument 
sufficient  in  law  to  pass  such  personal  property,  as  follows : 
If  the  accumulation  be  directed  to  commence  from  the 
date  of  the  instrument,  or  from  the  death  of  the  person 
executing  the  same,  such  accumulation  must  be  directed 
to  be  made  for  the  benefit  of  one  or  more  minors  then  in 
being,  or  in  being  at  such  death,  and  to  terminate  at  the 


266  CASES  IN  THE  SUPEEME  COURT. 

Levy  V.  Hark 

expiration  of  their  minority."  *  *  By  section  1  (3  Jf.  S. 
5th  ed.  p.  75)  it  is  provided,  that  "  The  absolute  ownership 
of  personal  property  shall  not  be  suspended  by  any  limita- 
tion or  condition  whatever,  for  a  longer  period  than  daring 
the  continuance  and  until  the  termination  of  not  more 
than  two  lives  in  being  at  the  date  of  the  instrument  con- 
taining such  limitation  or  condition."  *  *  It  is  believed 
to  be  well  settled  that  there  is  no  limitation  npon  the 
creation  of  a  trust  estate,  in  and  as  to  personal  property, 
either  as  to  persons  or  the  continuance  thereof,  except  as  to 
the  duration  of  such  estate  as  provided  in  section  1  (3  B,  8. 
5th  ed.  p.  75)  above  cited.  In  any  view  of  the  provisions 
of  this  deed,  whetlfer  the  property  conveyed  be  real  or 
personal,  can  make  no  difference  in  the  result  to  be  arrived 
at,  if  the  views  entertained  by  the  plaintiff  are  correct. 

ni  The  trusts  created  by  the  terms  of  the  deed  as  herein 
recited  'are  absolutely  void.  If  of  real  estate,  as  suspending 
the  power  of  alienation  for  a  longer  period  than  the  con« 
tinuance  of  not  more  than  two  lives  in  being  at  the  date  of 
the  deed.  If  of  personal  property,  as  suspending  the  abso^ 
lute  ownership  of  such  property  for  a  like  period.  **  The 
power  of  alienation  cannot  be  suspended  for  a  longer  period 
than  during  the  continuanqe  of  not  more  than  two  lwe»  in 
being  at  the  creation  of  the  estate ;  and  every  limitation  by 
which  the  power  of  alienation  may  be  suspended  for  a 
longer  period  is  void  in  its  creation.  The  lives  must  be 
designated^  either  by  naming  two  persons  in  particular,  or 
by  limiting  the  estate  on  the  Jirst  two  Uvea  which  shall  fall 
in  a  class  of  several  individuals.  If  the  last  two  Uvea  are 
taken,  it  is  obvious  that  the  suspense  will  continue  for  aa 
many  lives  as  there  are  persons  in  the  class.''  {Hatcley  v. 
JameSy  16  Wend.  172,  Bronsony  J,)  ^^Life  must  in  some 
form  enter  into  the  limitation,  so  that  the  power  of  alien* 
ation  can  in  no  event  be  suspended  beyond  two  designated 
lives.  No  absolute  term,  however  short,  can  be  maintain* 
ed."     {Per  Broneon,  «7.,  in  Hawley  v.  Jamesy  16  Wend*  64 ; 
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<»k2  Bee  decree  entered  in  above  eaee  at  p.  274)  The  ruling 
of  BroDson,  J.,  as  above^  has  roceiyed  the  approval  and 
been  followed  by  the  Qoarts  since.  (See  opinion  of  ChndUyj 
J.J  in  Jenninge  v.  Jenninge^  1  N.  7.  Hep.  547;  Kqpm  y. 
&Mj  7  Paige,  521 ;  8.  (7.,  24  TFend.  641 ;  JBoyntan  v.  Hoyt^ 
1  Denio,  53  ;  Morgan  v.  Mastertony  4  Sandf.  442.)  By  thiB 
rale  it  will  be  seen  that  the  power  of  alienation  was  sas- 
pended  in  the  case  at  bar^  or  which  is  the  same  things 
might  be  suspended,  during  six  lives.  Suppose  the  three 
eldest  of  the  five  children  living  .at  the  date  of  the  deed 
should  die,  and  the  remaining  children  should  arrive  at 
th*e  age  of  twenty-one  years.  It  is  clear  that  by  the  terms 
of  the  deed  the  estate  must  be  kept  together,  and  the 
power  of  alienation  must  be  suspended  during  five  lives, 
and  for  six  if  the  wife  Fanny  l)e  included.  It  is  apparent 
that  the  conveyancer  in  drafting  this  deed  had  in  view  the 
rules  ae  adopted  in  the  foregoing  cases,  so  far  as  the  same 
required  the  lives  to  be  designated  by  name,  but  overlooked 
the  important  &ct  that  ^^in  a  class  of  several  individuals*' 
the  rule  required  that  such  designation  should  be  of  the 
^^ first  two  lives  that  faU.'*  In  the  case  at  bar,  the  lives 
designated  are  those  of  the  two  youngest  children  in  a 
class  of  several  K  these  children  live,  the  estate  as  to  all 
continues  until  the  youngest  of  the  two  attains  minority ; 
but  if  the  three  eldest  children  die,  the  estate  does  not 
cease ;  although  the  statute  has  been  more  than  satisfied 
in  the  lives  of  three.  The  &ult  is  that  this  deed  designates 
the  two  lives  least  likely  to  fall,  and  in  doing  so  falls  into 
the  error  which  the  statute  was  designed  to  remedy.  The 
mere  designation  of  two  persons  by  name,  upon  whose 
lives  the  estate  depends  or  during  which  it  is  to  continue, 
is  not  necessarily  a  compliance  with  the  statute.  The 
lives  thus  designated  by  name,  if  selected  from  a  number 
of  individuals,  (constituting  a  class,)  beneficiaries  under 
the  same  deed,  may  be  selected  in  such  a. manner  as  to 
pontinnethe  estate  for  any  number  of  lives  preceding  those 
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selected.  Such  is  the  case  in  the  present  instance.  The 
rule  as  to  designating  the  lives  clearly  means  (where  there 
is  a  class  of  persons  named  as  beneficiaries),  that  the  con- 
tinuance of  the  estate  shall  be  made  to  depend  upon  the 
first  two  Uve9  that  fall.  ^^  The  rule  is  the  same  whatever  may 
be  the  description  of  the  property  to  which  it  is  applied. 
It  is  a  settled  law  that  to  render  a  limitation  void,  which 
if  sustained  would  create  a  perpetuity,  it  is  sufficient  that 
the  event  upon  which  it  depends  mat/  happen ;  and  here 
the  event  is  not  only  probable,  but  almost  certain  to  hap- 
pen." (See  opinion  of  Duer,  «7.,  in  Andreioa  v.  N.  T.  Bible 
and  Prayer  Book  Society y  4  Sandf.  66.)  In  another  view, 
the  limitation  if  sustained  would  create  a  perpetuity.  The 
estate  is  virtually  limited  upon  minorities.  The  children 
may  all  live  and  all  attain  majority.  If  so,  the  estate  con- 
tinues during  five  lives  at  least,  by  the  terms  of  the  deed. 
The  limitation  is  in  the  disjunctive,  and  is  until  the  young- 
est of  the  children  attains  twenty-one  years,  ov  the  two 
youngest  die,  if  they  shall  die  before  the  youngest  of  the 
two  attain  majority.  Clearly  the  event  upon  which  the 
limitation  depends  may  happen  in  the  case  as  last  stated. 
If  so,  the  limitation  is  void.  A  limitation  upon  minorities 
is  virtually  a  limitation  upon  lives.  (10  Barb.  300.)  It  will 
be  noticed  that  the  limitation  upon  or  time  during  which 
the  trust  is  to  continue,  is  until  '*  the  arrival  of  the  young- 
est of  said  children  then  living  at  the  age  of  twenty-one 
years,  or  until  the  decease  of  the  said  Mitchell  and  Amelia, 
the  two  youngest  children,  should  they  die  before  that 
time."  This  limitation  does  not  in  any  sense  confine  or 
bound  the  continuance  of  the  trust  estate  by  life ;  on  the 
contrary,  the  utmost  limit  for  the  continuance  of  the  estate 
is  fixed  for  the  period  when  the  youngest  child  arrives  at 
the  age  of  twenty-one  years.  That  this  event  may  happen 
is  clear ;  if  so  the  estate  is  limited  upon  an  absolute  or  certain 
terrn^  and  cannot  be  supported.  The  utmost  limU  for  the 
continuance  of  the  estate  must  be  bounded  by  life,  or  the 
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estate  will  be  void  in  its  creatioxL  {Eavdey  v.  Jame^^  hefore 
cited.    Boynton  v.  Hoyt^  1  Denio,  58.) 

IV.  The  direction  in  the  deed  for  the  accumalation  of 
the  trust  estate,  whether  of  real  or  personal  property,  for 
the  benefit  of  an  adult  as  well  as  minors,  is  void.  (16 
Wend.  61.  Sarru  v.  Clarky  7  JV:  7.  Sep.  242 ;  and  see 
statuUB  above  cited.)  A  void  trust  for  the  accumulation  of 
the  income  of  property  invalidates  the  conveyance  of  the 
principal,  when  the  direction  for  such  accumulation  in- 
volves .an  illegal  suspension  of  the  aUenation  of  real  and 
absolute  ownM^ship  of  personal  property*  (15  Nl  X.  Rep^ 
322.    See  1  id.  above  cited.) 

Y.  The  remainder  over  is  limited  upon  an  uncertain 
events  and  is  therefiure  contingenti  and  &lls  with  the  trust 
term.  ^^  Puture  estates  are  contingent  while  the  person  to 
whom,  or  the  event  upon  which,  they  are  limited  to  take 
effect  remain  uncertain/'  (3  £.  &  5th  ed.  p.  II9  §  13.) 
The  Umitation  in  &vor  of  the  defendant  Fanny  the  wife, 
and  such  of  the  children  as  survive  and  the  descendants 
of  those  who  do  not,  is  a  contingent  remainder  which  from 
the  terms  of  its  creation  cannot  take  effect,  if  at  all,  until 
the  expiration  of  the  trust  term.  By  the  terms  of  the  deed, 
the  trustee  is  directed  to  convey  to  such  persons  as  last 
aforesaid;  the  said  propert/then  remaining  '^in  trust,  in 
e^ual  shares  and  proportions,  the  descendants  of  any  child 
to  take  the  share  their  parent,  if  alive,  would  have 
taken."  Such  conveyance  to  be  made  upon  the  happening 
of  the  contingency,  or  in  the  event  "  of  the  arrival  of  the 
youngest  of  said  children  then  living  at  the  age  of  twenty- 
one  years,  or  the  death  of  Mitchell  and  Amelia,  the  two 
youngest  children,  should  they  die  before  that  time." 
Clearly  the  event  and  the  person  to  whom  the  remainder 
in  this  case  is  limited  are  uncertain.  {See  4  Sandf.  442.) 
The  doctrine  as  to  what  constitutes  an  illegal  limitation 
rendering  the  estate  void  as  suspending  the  power  of  alien- 
ation and  absolute  ownership  of  property,  will  be  found 
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thoroughly  discussed  in  the  cases  of  Tates  y.  YateSf  (9  Barb. 
346,  347,  bf/  Wright,  J.;)  Lwy  v,  Lwy,  (33  N.  T.  Rep.  128, 
{£<?.;)  5o«e  V.  Bo9e^  {Court  of  AppeaUj  Sept  1864 ;)  Dodye  v. 
•  Pondy  (23  ^.  r.  Bep.  69 ;)  Leonard  v.  J?t^rr,  (18  ia.  96  ;) 
Ba%eom  v.  Albertaon^  (34  id.  608,  <£<?.,  iy  Forter^  J.;)  and 
also  in  the  ease  of  Beekman  v.  Botwot,  (23  id.  314,  ^e;.)  The 
decisions  in  all  these  cases  lead  to  the  same  conclusion  as 
that  arrived  at  by  Mr.  Justice  Bronson  in  the  case  of  JTat^- 
ley  V.  James;  and  although  the  courts  have  at  times  insiHted 
upon  a  perversion  of  the  plain*  letter  of  the  statute,  to  en- 
force some  peculiar  crochet,  yet  it  is  submitted  that  in 
no  case  have  the  court  departed  from  the  letter  of  the 
I  statutes,  when  a  satiafiBtctoiy  arrangement  of  the  estate 

'  could  be  safely  left  in  the  hands  of  the  ultimate  owner,  as 
in  this  case.  The  court  will  not  bend  the  statute  for  the 
purpose  of  depriving  a  grantor  and  father,  as  in  this  case^ 
of  the  ultimate  disposition  of  his  property,  or  the  making 
a  suitable  settlement  for  his  family.  The  law  has  clothed 
the  head  of  a  family  vdth  this  right,  of  which  courts  have 
not  attempted  to  deprive  him  or  her. 

Olarkion  N.  Fotter^  for  the  respondents. 

By  the  Court,  G-so.  G.  Sabk^&bd,  J.  This  case  was  prop- 
erly disposed  of  at  special  term.  The  opinion  of  Justice 
Dakibls  fully  meets  all  of  the  objections  of  counsel 

The  judgment  is  right,  and  should  be  affinned. 

[New  Tosk  Gbsbral  Tbbx,  June  7,  1869.  CUrk$t  Catdom  and  £7m.  Q, 
Barnard^  JusticeB.] 
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BOAD  GoMVAsn  and  others. 

Upon  a  reference  to  ascertain  what,  if  an^,  damages  defendants  have  sustained 
in  consequence  of  an  iijunction,  it  is  the  duty  of  the  party  claiming  to  hate 
sustained  damages,  to  eslablish  the  Ikct,  and  the  amount^  hy  satisfhctory 
proofl 

If  he  USJa  to  do  so,  and  the  referee,  upon  the  evidence,  finds  that  no  damages 
have  been  sustained,  his  report  will  not  be  disturbed,  on  exceptions. 

THIS  is  an  appeal  by  the  defendants  Cammann,  Wilson  & 
Fuller,  and  Azariah  Boody,  from  an  order  made  at  spe- 
eial  term,  npon  exceptions,  to  the  report  of  the  referee,  to 
whom  it  was  referred  to  inqnire  and  report  whether  any, 
and  if  so,  what  damages  had  been  sustained  by  Bpody, 
or  the  defendants,  by  reason  of  the  injunction  granted 
in  the  cause. 

The  gravamen  of  the  oomplaint  was  that,  on  the  ninth 
day  of  March,  1854^  the  plaintiff  gave  to  the  defendant, 
the  Korthem  Indiana  Bailroad  Company,  a  promissory 
note  for  4^30,379.65,  with  interest,  payable  April  1, 1855, 
indorsed  by  the  Chicago  &  Mississppi  Railroad  Company, 
and  with  it  delivered,  as  a  collateral  security,  five  hundred 
and  seven  shares  of  the  capital  stock  of  the  said  Chicago 
and  Mississippi  Bailroad  Company ;  that  the  note,  among 
other  things,  was  given  upon  an  usurious  contract;  that  the 
defendants  Cammann  &  Co.  were  the  holders  of  the  said 
note,  and  had  served  on  the  Chicago  and  Mississippi  Bail- 
road  Company  a  notice  that  they  would  sell  the  collateral 
security  on  the  27th  of  April,  1855,  in  pursuance  of  its 
hypothecation. 

The  referee  reported.  First.  That  on  the  26th  day  of 
April,  1855,  the  plaintiff  obtained  from  one  of  the  justices 
of  this  court  an  injunction  order,  restraining  the  defend- 
ants,  and  each  of  them,  from  selling,  assigning,  transfer- 
ring, parting  with  or  in  any  manner  meddling  or  interfering 
with  507  shares  of  the  capital  stock  of  the  Chicago  and 
Mississippi  Bailroisid  Company,  which  were  transferred  and 
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delivered  by  the  plaintiff  to  tbe  defendant  Edwin  C. 
Litchfield,  treasurer  of  the  Iforthern  Indiana  Bailroad 
Company,  as  collateral  security  for  a  promissory  note 
made  by  the  plaintiff  for  $30,372.29  and  interest 

Second.  That  on  said  26th  day  of  April,  1855,  when  the 
said  injunction  order  was  granted,  the  promissory  note 
mentioned  therein,  and  the  said  507  shares  of  stock  collat- 
eral thereto,  were  held  by  the  defendants  Cammann,  Wilson 
k  Fuller,  composing  the  firm  of  Cammann  &  Co.,  of  New 
York,  for  the  account  of  said  Azamh  Boody ;  but  that  the 
said  note  and  the  said  stock  collateral  thereto  did  not 
belong  to  said  Cammann  &  Co.,  but  that  the  same  theu 
belonged  to,  and  were  the  property  of  said  AMriah 
Boody. 

Third.  That  when  sidd  injunction  was  granted,  the  said 
Boody  was  not  in  the  United  States,  but  in  Europe.  That 
he  went  abroad  in  February,  1855,  a&d  returned  to  this 
country  in  May,  1855.  That  the  said  Boody  was.  not  » 
party  to  this  action,  and  wa«  not  served  with  Aidd  injunc- 
tion. 

Fourth.  That  said  Camminn  &  Co.,  while  so  holding 
said  note  and  stock,  were  served  with  said  injunction,  and 
that  the  same  was  in  force  and  operation  from  the  said 
26th  day  of  April,  1855,  when  it  was  granted,  imtil  the 
30th  day  of  JSfovember  or  tbe  1st  day  of  December,  1855^ 
when  it  was  dissolved. 

Fifth.  That  de&ult  having  been  made  iu  the  piQanant 
of  said  note,  the  said  Cammann  &  Co.^  in  pursuance.of  the 
authority  therein  contained,  gave  notice  to  the  plaintifiT 
that  they  would,  on  the  27th  day  of  April,  1855,  sell  the 
eaid  etock  at  the  Merchants'  Exchange,  by  Albert  H. 
iN'icolay,  auctioneer. 

Sixth.  That  on  the  morning  of  the  27th  day  of  Aprils 
1855,  said  Kicolay  was  served  with  said  io^junction,  and 
that  in  consequence  thereof  he  refiiained  from  selling  or 
attempting  to  sell  said  stock. 
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Seventk  That  from  the  evidence  which  had  been  pro- 
daced  before  the  referee,  he  waa  wholly  unable  to  de- 
termine or  decide  whether  or  not  the  stock  of  the  said 
Chicago  and  Mississippi  Railroad  Oompany,  at  the  time  of 
the  granting  of  said  injunction  order,  or  afterwards,  had 
any  intrinsic  or  actual  yalne. 

Eighth.  That  from  the  same  evidence  it  appean  that  the 
said  stock  had  no  market  value  in  the  city  of  ITew  York 
at  the  time  of  the  issuing  of  said  injunction  or  during  the 
operation  thereof 

Ninth.  That  said  evidence  Mis  to  show,  in  any  distinct 
legal  or  satisfactory  manner,  the  amount  .of  damages,  if 
any,  which  the  said  Oammann  &  Co.  or  the  said  Boody 
sustained  by  reason  of  the  said  injunction,  and  leaves  the 
question  whether  there  were  any,  and  if  any^  what  dam- 
ages wholly  speculative  and  conjectural 

LoMtf.  That  in  his  opinion  it  was  incumbent  on  Messrs. 
Cammann  &  Co.  and  Mr.  Boody  to  show  a£5rmatively  and 
by  adequate  legal  evidence,  (1.)  That  damages  had  been 
sustained  by  means  of  the  injunction.  (2.)  The  amount 
of  such  damages.  That  although  it  was  quite  probable 
that  the  operation  of  the  injunction  was  detrimental,  he 
was  not  at  liberty  to  proceed  upon  surmise  or  conjecture. 
Upon  the  evidence  as  presented,  he  found  and  did  accord- 
ingly report  that  neither  Messrs.  Oammann  ft  Oo.  nor  Mr. 
Boody  had  sustained  any  damage  by  reason  of  the  sidd 
injunction. 

Boody  excepted  to  the  report;  the  exceptions  were 
disallowed  and  the  report  confirmed,  and  Boody  appealed 
to  the  general  term. 

Wm.  Traefff  for  the  appellant 

Wm.  W.  MeFarland,  for  the  respondents. 

Vol..  LIV.  18 
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By  the  Courty  Geo.  G.  Sabnabd,  J.  I  tbink  the  findings 
and  report  of  the  referee  were  correct.  The  plaintifis 
obtained  an  injunction  against  the  railroad  company  and 
others,  to  prevent  them  from  selling,  or  attempting  to  sell, 
certain  stock.  That  injunction  was  afterwards  dissolved. 
The  matter  was  then  referred  to  a  referee  to  ascertain  what, 
if  any,  damages  they  had  sustained  in  consequence  of  its 
issuance.  He  held  there  were  none.  In  looking  over  the 
testimony,  I  am  satisfied  he  was  right  It  was  the  duty 
of  the  defendants  to  show  what  damages  they  had  sus- 
tained. They  failed  to  do  so,  and  consequently  the  referee 
rendered  a  proper  judgment. 

The  order  disallowing  exceptions  to  the  referee's  report 
should  be  affirmed,  with  costs. 

[New  Tobk  Qbvbbal  Turk,  June  7^  1869,    Qm-is,  Oardaso  and  (?m.  0. 
£armirdf  Jastices.] 


In  the  matter  of  the  probate  of  two  papers  propounded  as 
the  last  will  and  testament  of  Anna  Maria  Fobman, 
deceased. 

Ipbe  geoeral  role  is  that  two  or  more  written  instmments,  executed  at  the  same 
time,  relating  to  the  same  anbject  matter,  by  the  same  party,  pr  between  the 
same  parties,  should  be  construed  together,  and  viewed  as  one  instrument 

Two  written  instruments,  executed  by  the  same  person,  at  the  same  time,  may, 
notwithstanding  their  repugnancy  in  certain  particulars,  or  in  certain  re- 
spects, constitute  a  will,  or  th$  will  of  such  person,  and  legally  and  properly 
be  admitted  to  probate  as  such. 

The  point  or  question  of  repugnancy  or  inconsistency  in  the  provisions  of  the 
two  instruments  may  be  a  subject  or  question  for  consideration,  after  the 
probate  of  the  will,  when  the  two  instrumentB  come  to  be  carried  into  effect, 
or  claimed  or  acted  under,  as  a  will,  but  does  not  arise,  and  cannot  properly 
be  considered,  in  the  probate  proceedings. 

Where  one  of  the  attesting  witnesses  to  a  will  testified  that  the  testatrix  told 
her,  in  the  room  where  and  when  the  same  was  executed,  before  signature, 
that  the  paper  or  papers  constituting  the  same  was  or  were  her  iriU ;  and  the 
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other  witD6«s  swore  that  although  the  taetatrix  did  not  say,  wtifle  she  was  in 
the  roonii  where  and  when  the  papers  were  ezecntedi  that  they  were  her 
will;  yet,  that  when  the  testatrix  came  to  the  kitchen  to  call  her  as  a  wit- 
ness, she  told  her  that  she  wanted  her  to  witness  her  will;  Meld  that  this 
oTidenoe,  together  with  proof  that  the  testatrix  signed  the  instruments  in  the 
presence  of  the  two  witnesses,  and  that  they  signed  their  names  as  witnesses 
in  her  presence,  and  in  the  presence  of  each  other,  was  sufficient  to  show 
that  they  were  executed  and  attested  in  the  manner  required  hy  the  statute. 
What  is  sufficient  proof  of  the  testamentary  capacity  of  a  testator  at  the  time 

the  will  was  executed  and  attested. 
The  words  "  mind  and  vMowry^^  as  used  in  our  statute  relating  to  wiUs  of  per- 
sonal property,  and  as  i^edat  common  law,  are  and  were  couTertible  terms. 
The  question,  in  respect  to  testamentary  capacity,  in  the  abstract,  is,  had  the 
testator,  at  the  thne,  &c,  a  mind,  or  mind  and  memory,  sufficiently  sound  to 
make  a  will ;  that  is,  to  do  tiie  thing  or  act  authorized  hy  the  statutes ;  but 
practically,  in  most  cases,  the  question  is,  had  the  testator,  at  the  time,  dMS., 
a  mind,  or  mind  and  memory,  sufficientiy  sound  to  make  iM  will  in  question. 
The  only  legal  test  of  insanity  is  delusion.    Insane  delusion  consists  in  a  belief 
of  facts  which  no  rational  person  would  beliere.    A  person  may  be  partially 
insane ;  that  is,  he  may  haye  an  insane  belief  or  delusion  as  to  one  or  more 
subjects,  and  not  as  to  others. 
Moral  insanity  is  a  disorder  of  the  feelings  and  propensities,  and  may  or  may 

not  impair  the  intellect.    Legal  insanity  is  a  disorder  of  the  intellect. 
Moral  insanity,  not  proceeding  from  or  accompanied  by  insane  delusion,  the 

legal  test  of  insanity,  is  insufficient  to  set  aside  a  will* 
Where  it  appeared  from  the  eridence  that  at  the  time  a  will  was  executed  the 
testatrix  despised,  distrusted  and  hated  her  husband,  and  probably  feared 
him,  and  it  was  a  fair  inference  from  the  evidence  that  these  feelings  towards 
her  husband  caused  her  to  execute  the  will  in  question ;  and  there  was  no 
doubt  that  she  intended  thereby  to  prevent  him  from  getting  any  more  of 
her  estate  than  was  given  to  him  by  such  will;  SM  that  in  testing  the  test- 
amentary capacity  of  the  testatrix,  the  question  was  not  whether  these  feeU 
ings  towards  her  husband,  at  the  time,  dbc.,  were  unreasonable,  excessive  or 
unjustifiable  merely,  or  even  whether  they  amounted  to,  or  showed,  mwtd 
insanity  as  to  her  husband ;  but  was  whether  these  feelings  were  insane— 
whether  the  contempt,  distrust,  hatred  and  fear,  which  she  had  of  and  for 
him,  at  the  time,  was  mtaiM  contempt,  inataM  distrust,  w$tuM  hatred,  «tMM0 
fear;  or,  in  other  words,  the  contempf,  the  distrust,  the  hatred,  tho  fisar  of  an 
insane  wife  towards  her  husband. 
And,  the  preliminary  prooft  showing  that  the  testatrix,  at  the  time  ^en,  Ac., 
was  competent  or  had  testamentary  capacity  to  execute  the  will ;  and  that 
her  feelings  towards  her  husband  caused  her  to  execute  the  instrument  as 
and  for  her  wiU,  and  hffiuenced  her  dispositions  of  property  by  it ;  HM^ 
furihar,  that  it  was  for  the  contestants  satisfactorily  to  show  that  these  feel- 
ings towards  her  husband  came  from,  or  originated  in,  or  at  least  were  ac- 
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companied  tiy,  delaeion  as  to  her  hosband,  hU  character,  conduct^  motiref  or 
ccmdition. 

And  the  proofli  not  showing  that  the  testatriz's  contempt  for  her  husband,  her 
distrast,  fear  and  hatred  of  him,  when  she  ezecated  the  will,  came  from,  or 
originated  in,  or  wore  accompaaied  bjr,  delosion  otto  her  kutbmtd,  his  char- 
acter, conduct,  motires  or  condition ;  it  was  held  that  the  testatrix,  at  the 
time  she  ezecated  the  will,  mnat  be  deemed  to  haye  had  testamentaiy  ctapMr 
dty,  and  was  competent  to  ezecnte  the  instrument  as  her  wilL 

Where  a  testatriz,  at  the  tone  she  tore  up  and  destroyed  a  will  preTioody 
ezecuted  by  her,  was,  though  not  permanently  insane^  in  a  condition  and 
laboring  under  an  excitement,  which,  under  the  circumstances,  incapacitated 
her  for  fonning  or  having  a  reasonable  or  intelligent  intention  of  rerocation; 
Seld  that  such  act  was  not  to  be  regarded  as  a  rerocation  of  the  wilL 

THIS  is  an  appeal  from  a  decree  of  the  earrogate  of  the 
county  of  New  York,  admitting  to  probate  two  pi^rs 
propounded  as  the  last  will  and  testament  of  Ann  Maria 
Forman. 

The  instramentB  were  first  admitted  to  probate  on  the 
8th  of  June,  1867.  From  this  decree  Mr.  Forman^  the 
husband  of  the  testatrix,  appealed  to  the  Supreme  Court, 
which,  at  the  general  term,  in  November,  1867,  reversed 
the  decree  of  the  surrogate,  and  then  remitted  the  ease  to 
the  surrogate,  directing  that  the  testimony  already  taken 
should  stand,  with  liberty  to  either  party  to  introduce  new 
evidence.  The  general  term,  in  making  this  decree,  held 
that  the  two  papers  were  too  inconsistent  to  constitute  one 
will,  and  said  ^^  The  surrogate  should  find  which  of  the 
two  instruments,  if  either,  is  the  will.  If  he  cannot  detenn- 
mine  that,  the  case  on  the  part  of  the  proponents  fiedls  for 
want  of  proo£"  On  their  second  appearance  before  the 
surrogate  the  proponents  failed  to  show  which  of  the  two 
instraments,  if  either,  was  the  will,  and  on  the  25th  of 
March,  1868,  the  surrogate  made  the  same  decree  as  before. 
The  instruments  were  dated  February  27th,  1862.  The 
deceased  died,  insane,  on  the  27th  of  February,  1865, 
leaving  a  husband  and  half  sister,  her  only  next  of  kin 
and  heir-at-law,  and  letters  of  administration  were  issued 
to  the  husband,  the  present  appellant^  April  9tii,  1865. 
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The  entire  estate,  amonnting  to  some  $150,000^  with  the 
exception  of  $1000  given  to  the  husband,  is  given,  by  the 
instruments  propounded,  to  persons  other  than  the  hus- 
band and  next  of  kin  and  heir-at-law. 

Enos  B.  Forman,  the  husband,  appealed  from  the  de- 
cision of  the  surrogate,  on  the  ground  that  the  execution 
of  the  alleged  will  was  not  duly  proved,  and  that  the  d^ 
ceased  was  not  of  a  sound  and  disposing  mind  at  the  time 
of  the  alleged  execution  of  the  will,  and  that  the  two 
papeirs,  being  inconsistent,  cannot  be  the  last  will. 

Ab  the  two  papers  admitted  to  probate  were  torn  to 
pieces  by  the  alleged  testatrix,  August  81st,  1864^  under 
circumstances  that  amounted  to  a  revocation  if  she  were 
sane  at  the  time^  the  decree  of  the  surrogate  was  neces* 
sarily  a  finding  that  she  was  at  that  time  insane. 

The  evidence  was  claimed  to  be  clear  and  conclusive 
that  for  the  last  two  years  of  her  life  she  was  insane ;  the 
witnesses  even  for  the  proponent  generally  conceding  that 
the  deceased  was  insane  in  March,  1863. 

Henry  A.  Oram^  for  the  appellant  L  The  decedent  waa 
of  unsound  mind,  and  had  not  a  cUfposing  mind  at  the  time 
of  the  preparing  and  execution  of  the  pretended  wiUL 
Proofs  of  insanity :  Her  physical  condition  and  symptoms 
of  a  character  tending  to  produce  and  accompanying  insan- 
ity. Her  capricious  conduct,  credulity,  confusion  of  ideas, 
forgetfulness.  The  complete  change,  without  cause,  in 
her  feeling  to  her  husband.  The  contradictory  character 
of  her  wills.  The  delusions  under  which  she  labored 
amounted  to  unsoundness  of  mind,  such  as  her  delusions 
about  the  war ;  as,  for  instance,  that  there  was  no  war,  no 
armies,  no  battles.  The  Prince  of  Wales— her  opinion, 
before  the  war  began,  that  he  was  to  be  king.  Her  delu- 
dons  as  to  her  food  being  poisoned;  the  danger  she  waa 
in  fix>m  chloroform,  &;c.  Her  insane  delusions  about  van* 
ous  papers  she  had  executed.    Her  delusions  as  to  her 
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husband;  as  to  his  conduct  in  relation  to  her  property; 
that  he  did  not  give  her  money  enough ;  that  he  did  not 
love  her ;  that  he  wanted  to  poison  her;  that  he  was  try- 
ing to  do  it ;  that  her  life  was  in  danger  from  him ;  that 
he  would  put  something  in  her  food ;  poison  her  with 
chloroform ;  was  in  league  with  the  cook  and  servants  to 
bring  this  about ;  that  the  servants  were  ttying  to  poison 
her;  her  insane  actions  and  conduct,  and  occupation;  as 
on  the  occasion  of  her  being  invited  to  her  uncle's  funeral ; 
the  flags,  banners,  kites  and  stones  she  had  in  the  house ; 
the  bells  and  papers  on  her  doors  before  she  executed 
these  wills;  her  tin  armor;  her  experiments  with  the 
cat ;  her  conduct  in  reference  to  the  war.  She  took  her 
views,  she  pretended,  from  the  Otmcasian  and  I>atly  News, 
and  spent  her  time  in  getting  the  flags  hung  out  every- 
where, and  having  her  kites  flown  with  patriotic  banners 
attached ;  and  the  war  did  not  go  on  vigorously  enough  to 
suit  her ;  and  the  various  other  instances  detailed  by  the 
witnesses.  But  throwing  out  of  view  all  the  varied  evi- 
dences of  insanity,  and  taking  one  single  symptom,  and 
that  as  presented  by  the  witnesses  of  both  sides,  and  ap- 
plying to  it  the  strictest  and  most  correct  legal  test  of 
insanity,  the  will  must  be  set  aside  as  not  her  act  The 
case,  by  all  the  witnesses,  shows  that  Mrs.  Forman  was 
laboring  under  several  grave  delusions  as  to  her  husband. 
Kow,  take  but  the  single  instance  of  her  notion  that  her 
life  was  in  danger  £rom  him,  proved  by  all  the  witnesses — 
her  senseless  dread  of  chloroform  and  poison  clearly 
proved  to  have  existed  at  the  time  of  the  execution  of 
these  papers.  That  they  were  delusions,  even  the  hostile 
witnesses  had  to  admit  That  there  were  no  reasonable 
grounds  for  these  notions,  nothing  that  would  have  induced 
even  a  much  weaker  woman  than  Mrs.  Forman  to  have 
entertained  them,  the'  case  shows.  These  delusions  were 
so  powerful  that  Mrs.  Forman  carried  them  into  action, 
locking  her  door  against  her  husband,  and  never  admitting 
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him  to  her  room^  a  fact  nndisputed^  thus  fulfilling  Lord 
Brougham's  extremely  strict  definition,  '^incapacity  to 
struggle  against  delusions  constitutes  unsoundness  of 
mind."  The  same  argument  is  applicable  as  to  all  the 
other  delusions  of  Mrs.  Forman  about  her  husband,  in 
relation  to  her  property,  his  conduct,  his  affection,  &c. 
Mrs.  Forman,  as  to  her  husband,  was  clearly  unsound  and 
a  monomaniac,  if  there  be  such  a  thing  as  monomania,  as 
distinguished  from  general  unsoundness.  Kow,  although 
the  more  than  doubtful  proposition  may  be  conceded,  that 
the  acts  of  a  person  laboring  under  such  delusions  may  be 
yalid  in  matters  outside  of,  and  not  connected  with,  the 
subject  of  the  delusion,  yet  never  will  it  be  permitted  that 
a  person  dealing  with  the  veiy  subject  matter  of  her  delu- 
sions, and  carrying  them  out  into  action,  is  as  to  such 
action  sound,  and  such  action  valid  and  her  act  '*If  the 
mind  is  unsound  on  one  subject,  provided  that  unsound- 
ness is  at  all  times  existing,  it  is  erroneous  to  suppose  such  a 
man  really  sound  on  other  subjects."  (Lord  Broughamy 
12  Jwiiti  947.  Frere  v.  Peaeoeke^  1  Bob.  442.  Thomas  v. 
Thoma9yl2Jfmgt,947.  Orave  v.  Thomas^  2  Sagg.  433.  Dew 
V.  Glarkj  3  Add.  79.  Hopper  Wifl  Ccue,  33  Jf.  K  Sep.  624; 
B.  C.J  43  Barb.  625,  opinion  of  Leonard^  J.  Thompson  v. 
J^ampsofiy  21  id.  114,  dissenting  opm.  of  Judge  Gierke.  Stan- 
ton V.  Wethenoax,  16  id.  259.)  Denio,  in  Hopper  WiU  Oasey 
(33  N.  T.  Bep.  624,)  says:  '^ Setting  aside  cases  of  de- 
mentia, or  loss  of  mind  and  intellect,  the  true  test  of  insan- 
ity 18  mental  delusion.  If  a  person  persistently  believes 
supposed  facts,  which  have  no  real  existence  except  in  his 
perverted  imagination,  and  against  all  evidence  and  prob- 
ability, and  conducts  himself,  however  logically,  upon  the 
assumption  of  their  existence,  he  is,  so  fiekr  as  they  are  con- 
cerned, under  a  morbid  delusion;  and  delusion  in  that 
sense  is  insanity.  Such  a  person  is  essentially  mad  or 
insane  on  these  subjects,  though  on  other  subjects  he  may 
reason,  act  and  speak  like  a  sensible  man.    {Dew  v.  Olarky 
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8  Aid.  Eec.  R.  79.)  If  the  deceased  in  the  present  case  was 
anconscionsly  laboring  under  a  delusion,  as  thas  defined, 
in  respect  to  his  wife  and  family  connections,  who  would 
naturally  have  been  the  objects  of  his  testamentary  bounty 
when  he  executed  his  will,  or  when  he  dictated  \tj  (if  he 
did  dictate  it,)  and  the  court  can  see  that  its  dispository 
provisions  were,  or  might  have  been  caused  or  affected  by 
the  delusion,  the  instrument  is  not  his  will,  and  cannot  be 
supported  as  such  in  a  court  of  justice." 

n.  While  there  is  no  difficulty  in  admitting  to  probate 
different  papers  executed  at  different  times  as  .one  will,  it 
is  submitted  that  never  before  have  two  contradictory 
papers  simultaneously  executed  been  admitted  to  probate ; 
there  is  no  authority  for  it ;  it  is  against  every  principle. 
Both  of  these  papers  are  not,  cannot  be,  the  last  will  of 
Mrs.  Forman;  and  neither  can  be  admitted  to  probate, 
the  evidence  in  favor  of  each  being  equally  strong,  so  that 
the  court  cannot  determine  in  favor  of  either.  It  is  a  case 
of  fikilure  of  proof.  It  is  a  dilemma  that  no  sane  person 
ever  before  produced  or'  ever  will  produce.  It  is  a  dilemma 
to  which  there  is  no  solution,  excepting  it  is  to  be  treated 
as  it  should  be,  as  the  strongest  evidence  of  insanity,  and 
then  the  dilemma  no  longer  exists. 

in.  It  was  not  sufficiently  proven  that  these  papers 
were  executed  in  the  manner  prescribed  by  the  statute  for 
the  due  execution  of  a  will.  The  great  preponderance  of 
the  evidence,  and  the  most  reliable  part  of  it,  shows  that 
they  were  not  Although  Mrs.  Westervelt  testifies  that 
what  the  law  prescribes  was  done  at  the  time  of  the  execa* 
tion,  when  she  and  the  other  subscribing  witness  were  in 
the  room  with  the  decedent,  her  testimony  is  not  entitled 
to  the  same  consideration  as  if  giveh  by  a  wholly  disinteiv 
ested  witness,  which  she  is  not,  because  in  each  paper  she 
is  named  as  a  residuiltry  legatee ;  and  although  precluded 
from  taking  any  thing  under  the  papers,  if  admitted  to 
probate,  the  fact  of  her  being  a  legatee  goes  to  her  cred« 
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ibility.  Bat  this,  is  not  all ;  her  testimony  is  replete  with 
contradictionfl  of  herself  and  she  is  contradicted  by  sev* 
eral  witnesses  on  both  sides,  showing  that  besides  having 
a  very  poor  memory,  she  swears  thoughtlessly,  carelessly 
and  recklessly ;  while  Maria  Smith,  the  other  subscribing 
witness,  who  was  examined  at  great  length  in  reference  to 
various  matters,  is  supported  in  every  essential  particular 
by  witnesses  on  both  sides,  and  by  Mrs.  Westervelt  her- 
self except  in  reference  to  what  occurred  when  the  papers 
were  executed.  Maria  swears  that  while  she  was  in  the 
room  with  the  decedent  and  Mrs.  Westervelt,  when  the 
papers  were  executed,  and  in  their  presence,  nothing  was 
said  in  respect  to  the  papers  by  Mrs.  Formui  or  any  one, 
or  in  regard  to  any  thing  save  her  (Maria's)  writing  after 
she  had  signed  one  of  the  %paper8 ;  that  Mrs^  Forman  did 
not  at  that  time  declare  the  papers,  or  either  of  them,  to 
be  her  will,  and  did  not  ask  her  or  Mrs.  Westervelt,  or 
both,  to  become  subscribing  witnesses ;  that  when  Mrs. 
Forman  came  down  to  the  Idtchen  and  asked  her  to  go  up 
and  sign  her  name  to  a  paper  or  papers,  which  paper  or 
papers  Mrs.  Forman  there  told  her  was  her  wiU,  Mrs« 
Westervelt  was  not  present. 

IV.  ^^This  is  evidently  a  case  that  should  have  been 
submitted  to  a  jury,  who  understand  the  secret  motives  of 
people  of  their  own  kind  better  than  we  do,  who  are 
engaged  in  the  profession."  (From  the  very  able  argu- 
ment of  counsel  for  the  proponent  in  the  court  below.) 
See  opinion  of  Sutherland,  J.,  in  Hopper  WiU  Case^  (43  Barb. 
625.) 

Y.  Thc^  Supreme  Court  decided  that  both  papers  could 
not  be  admitted  to  probate,  they  being  too  inconsistent  to 
constitute  one  will.  « After  taking  the  testimony  of  the 
two  subscribing  witnesses,  which  the  proponents  offered 
with  the  purpose  of  determining  which  paper  was  last 
executed,  and  on  all  the  testimony,  it  being  impossible  to 
determine  that  one  paper  was  executed  after  the  other,  the 


282       CASES  IN  THE  SUPREME  COURT. 

In  the  matter  of  Forman's  will. 

surrogate  has  seen  fit  wholly  to  disregard  the  decision  of 
this  court,  and  has  a  second  time  admitted  both  papers  to 
probate,  repeating  exactly  his  first  decree.  This  defiance 
of  the  appellate  jurisdiction  concerns  this  court  more  than 
counsel,  but  this  court  is  bound  by  its  previous  decree ; 
it  is  rei  adjudioata.  This  case  being  here  now  under 
exactly  the  same  circumstances  as  before,  this  court  must, 
therefore,  as  before,  rererse  the  second  decree  of  the 
surrogate. 

YL  It  would  be  a  mockery  and  a  denial  of  justice  for 
this  court  again  to  send  this  case  back  to  the  surrogate. 
The  result  of  such  a  course  would  only  be  a  new  decree 
of  the  same  kind.  This  assertion  is  made  on  the  best 
authority. 

YJL  An  examination  of  the  additional  testimony  taken 
before  the  surrogate  since  the  case  was  'sent*  back,  and 
also  of  the  original  testimony,  will  show  that  it  is  impos* 
sible  to  show  which  paper  was  last  executed.  The  only 
possible  testimony  on  this  subject  is  that  of  the  two  sub* 
scribing  witnesses;  they  both  have  sworn  that  they  could 
not  tell  which  was  first  executed ;  and  while  one  of  thena 
pretends  that  she  can  now  tell  which  was  last  executed,  an 
examination  of  her  testimony  shows  that  she  does  not 
know  and  cannot  tell,  and  that  on  this  point  she  is  utterly 
unreliable  and  unworthy  of  all  credit 

YUL  The  evidence  shows  that  both  papers  were  in  fitct 
and  in  intendment  of  law  executed  at  the  same  instant, 
and  neither  before  the  other. 

IX.  The  two  papers  are  so  inconsistent  that  they  both 
cannot  be  admitted  to  probate;  this  is  res  ad^udieata, 
{Humphrey  v.  Humphrey ^  2  Curties*  JEceh  Hep.  468.  Flen^ 
V.  Westy  1  Bob,  261.) 

X.  The  additional  examination  of  Mrs.  Westervelt  taken 
by  the  proponents  since  the  case  was  sent  back,  now  shows 
that  the  will  was  not  executed  according  to  the  statute, 
confirming  in  this  respect  the  evidence  of  the  other  sub- 
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Bcribing  witness^  w&o  expressly  proved  that  the  will  was 
not  so  executed.  As  the  case  now  stands,  the  proof  of 
doe  execntion  entirely  fitils.     (8  Paige^  502.) 

XL  This  court  has  power  to  dispose  of  the  case  with-* 
out  awarding  a  feigned  issne,  and  without  sending  it  back 
again  to  the  surrogate  for  any  action  by  him.    This  court 
takes  the  place  and  has  the  powers  not  only  of  the  late 
circuit  judge,  but  also  of  the  late  Court  of  Ohanoety,  in 
respect  to  appeals  of  this  character.    The  late  Court  of 
Chancery,  by  virtue  of  its  general  jurisdiction,  had  and 
frequently  exercised  authority  on  appeal,  to  declare  a 
paper  valid  or  invalid  as  a  will,  and  to  adjudge  that  it  be 
admitted  to  or  refused  probate.    This  question  was  fully 
considered,  and  was  adjudicated  in  PiUing  v.  PMiny^  (45 
Bofh.  86,)  and  see  also  StewarfB  ExeeuUrs  v.  Liq>mardy  (26 
Wend.  320 ;)  Brinckerhoofv.  Bem$m,  (8  Pcdge^  502  ;)  Ohaff$B 
V.  Bcg^tiH  Miman  Oon.^  (10  id.  65;)  Mead  v.  Meadj  (11  Barb. 
661 ;)  Mason  v.  Janes,  (2  Bradf.  181 ;)   Whitbeek  v.  Patter- 
Mi^  (22  Barb.  84  ;)  Scheneh  v.  Dart,  (22  N.  T.  Rep.  420 ;) 
Cflapp  V.  PvJXertonj  (34  id.  195.)    All  the  evidence  which 
exists  on  the  subject  having  been  produced,  and  it  being 
obvious  that  it  is  impossible  to  determine  which,  if  eithel*, 
of  the  two  papers  is  the  last  will  of  Mrs.  Forman,  it  would 
be  a  great  expense  and  injustice  to  the  appellant  for  this 
court  to  compel  him  to  go  back  again  before  the  surrogate, 
there  to  find  a  further  denial  of  his  rights,  and  the  author- 
ity of  this  court  again  disregarded.    It  is  insisted,  there- 
fore, that  this  court  should  reverse  the  decree  of  the  sur- 
rogate,  and  make  a  final  decree  declaring  that  neither  of 
the  two  papers  is  the  last  will  of  Mrs.  Forman,  and  neither 
can  be  admitted  to  probate. 

Thomas  Ndion,  for  the  respondent  Bebecca  S.  Haviland. 

A.  A.  Bedfidd  and  B.  Pierrep<mty  for  the  other  respond- 
ents. 
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By  the  Court,  SuTHBRLAifi),  J.  The  contestants  do  not 
contend  that  the  two  written  instraments,  dated  the  27th 
day  of  February,  1862,  were  executed  under  restraint  or 
undue  influence.    There  is  no  pretense  that  they  were. 

The  questions,  then,  presented  by  the  appeal,  are  four : 

1st.  Oould  these  two  instruments,  notwithstanding  their 
repugnancy  in  certain  particulars,  or  in  certain  respects, 
constitute  a  will,  or  the  will  of  the  deceased,  and  legally 
and  properly  be  admitted  to  probate  as  such  ? 

2d.  If  they  could,  were  the  two  instruments  executed 
and  attested  in  the  manner  required  by  the  statute  ? 

3d.  If  they  could  constitute,  and  be  admitted .  to  pro- 
bate as  a  will,  or  as  one  will  or  instrument,  and  were 
executed  and  attested  in  due  form,  had  the  deceased 
testamentary  capacity  when  they  were  executed^  and  at- 
tested ? 

4th.  If  the  preceding  questions  are  decided  in  the 
affirmative,  the  remaining  question  presented  by  the  ap- 
peal is:  Should  the  tearing  up  of  the  two  instruments  by 
the  deceased,  on  or  about  the  Slst  day  of  August,  1864, 
under  the  circumstances^  and  considering  what  was  said 
and  done  at  the  time,  be  regarded  as  a  revocation  of  them, 
viewing  them  as  c6nstituting  one  will  or  instrument  ? 

As  to  the  first  question,  I  am  the  more  willing  to  say 
that  I  think  the  general  term  erred  in  deciding  it|  when 
the  case  was  here  before,  because  that  impromptu  decis- 
ion was  made  upon,  and  probably  in  consequence  of,  my 
suggestion.  Further  consideration  of  the  question  does 
not  permit  me  to  doubt  that  the  point  or  question  of 
repugnancy  or  inconsistency  in  the  provisions  of  the  two 
instruments  did  not  arise,  and  could  not  properly  be  con- 
sidered, in  the  probate  proceeding ;  that  the  two  instru- 
ments, if  executed  and  attested  at  the  9ame  time^  could 
constitute  a  will,  and  might  properly  be  admitted  to  pro- 
hate  as  such,  notwithstanding  their  repugnancy  in  certain 
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particulars;  that  the  question  or  point  of  repugnancy 
might  or  would  be  a  subject  for  consideration,  after  the 
probate  of  the  will,  when  the  two  instruments  came  to 
be  carried  into  ^ect,  or  claimed  or  acted  under^  as  a  will. 

The  general  rule  is,  that  two  or  more  written  instru* 
ments,  executed  at  the  same  time,  relating  to  the  same 
subject  matter,  by  the  same  party,  or  between  the  same 
parties,  should  be  construed  together,  and  viewed  as  one 
instrument 

I  see  no  reason  for  making  these  two  instruments  an 
exception  to  this  rule.  The  repugnancy  could  not  pre- 
vent or  affect  its  application  to  them.  The  proofs,  when 
the  case  was  here  before,  were  clear  and  conclusive  that 
the  two  instruments  were  executed  and  attested  at  the 
same  time ;  and,  if  possible,  this  point  is  made  clearer  by 
the  additional  evidence  before  us  now. 

I  do  not  think  that  the  former  impromptu  decision  of 
this  question,  when  the  case  was  here  before,  should,  un- 
der the  circumstances,  be  regarded  as  re9  ac(i'udieata. 

As  to  the  second  question,  whether  the  two  instruments 
were  executed  and  attested  in  the  manner  required  by  the 
Btatate,  I  am  clearly  of  the  opinion  that  the  proofs  show 
that  they  were ;  and  that  the  surrogate  was  right  in  hold- 
ing and  decreeing  that  they  were. 

Mrs.  "Westervelt,  one  of  the  two  witnesses  to  the  will, 
swears  clearly  and  positively  on  this  point.  She  swears 
that  Mrs.  Forman  told  her,  in  the  room,  when  and  where 
the  two  papers  were  executed,  before  they  were  signed  by 
Mrs.  Forman  or  the  witnesses,  when  she,  Mrs.  Forman 
and  Maria  Smith  were  together,  that  the  paper  or  papers 
was  or  were  her  will.  Maria  Smith,  the  other  witness^ 
swears  that  Mrs.  Forman  did  not  say,  while  she  was  in  the 
room  with  Mrs.  Westervelt  and  Mrs.  Forman,  when  and 
where  the  papers  were  executed,  that  the  paper  or  papers 
was  or  were  her  will ;  but  she  admits  when  Mrs.  Forman 
came  to  the  kitchen  to  call  her  as  a  witness,  that  she  then 
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and  there  told  her  that  she  wanted  her  to  witness  her 
wilL  The  inference,  if  Maria  Smith  was  an  honest  and 
willing  witness,  is,  that  she  had  forgotten  that  Mrs.  For- 
man  called  the  paper  or  papers  her  will,  in  the  room  when 
and  where  they  were  executed  and  attested. 

It  is  not  disputed  that  the  proofii  show  that  the  two 
papers  were  signed  by  Mrs.  Forman  in  the  presence  of  the 
two  witnesses,  and  that  they  signed  their  names  as  wit* 
nesses  in  her  presence  and  in  the  presence  of  each  other. 

3d.  Had  Mrs.  Forman  testamentary  capacity  taken  the 
two  papers  were  executed  and  attested  ? 

This  is  the  great  and  interesting  question  it  tiliis  very 
extraordinaiy  case,  and  the  question,  to  which  nearly  all 
of  the  evidence  in  the  bulky  volumes  of  printed  evidence 
relates*  The  words  ^^  persons  of  non-sane  memory,"  in 
the  statute  of  Wills  of  Henry  VULi,  meant  persons  of  lum^ 
sane  or  umound  mind.  It  was  held  in  the  Marquis  of 
Wmehester's  ease,  {5th  Coke^)  that  a  person,  to  make  a  test- 
amentary disposition  of  his  lands,  must  have  a  mem- 
ory sufficiently  sane  and  perfect  to  do  the  act  or  thing 
authorized  by  the  statute ;  that  is,  to  make  a  testamentary 
disposition  of  his  lands,  with  reason  and  understanding. 

The  words  of  our  statute  of  wills  as  to  real  prc^erty 
are :  '^  All  persons  except  idiots,  persons  of  unsound  mind, 
&C.,  may  devise,"  &c.  (2  B.  S.  56.)  The  words  of  our 
statute  as  to  wills  of  personal  property  are :  ^^  Every  male 
person,  Ac,  of  sound  mind  and  memory,  and  no  others, 
may  give,  bequeath,"  &c. 

The  words  mind  and  memory^  as  used  in  this  last  statute, 
and  as  used  at  common  law,  are  and  were  convertible 
terms.  The  use  of  the  words  mind  and  memory  as  con- 
vertible terms  is  not  so  unphilosophical  as  it  might  at  first 
seem  to  be,  for  without  memory  there  could  be  no  mind, 
properly  speaking.  Without  any  m^Bmory,  a  person  would 
be  the  mere  recipient  of  a  succession  of  present  sensa- 
tions, like  the  lowest  type  of  animal  life. 
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As  the  result  of  the  reported  cases  relating  to  testa- 
m»tary  capacity,  under  oar  statutes,  it  may  be  said  that 
the  question  of  capacity,  in  the  abstract,  is,  had  the  testa- 
tor, at  the  time,  &c.,  a  mind,  or  mind  and  memory,  suffi* 
ciently  sound  to  make  a  will ;  that  is,  to  do  the  thing  or 
Ibct  authorized  by  the  statutes;  but  that  practically,  in 
most  cases,  the  question  is,  had  the  testator,  at  the  time, 
&c.»  a  mind,  or  mind  aad  memory,  sufficiently  sound  to 
make  <Ae  will  in  question.  {See  the  Paruh  Will  Casej  25 
jtr.  r.  £^.  9,<£e.;  The  Rapper  WiU  Oa$e,  33  id.  619;  The 
Liepmard  WiU  Obie,  26  Wend.  255 ;  Clark  v.  Fuher,  1 
Paigcj  171 ;  Statdim  v.  Fe^Ameroa;,  16  Barh  259 ;  Thmp- 
im  V.  Thompean,  21  id.  107.) 

There  is  no  pretense  that  Mrs.  Forman,  when  the  two 
papers  were  executed  and  attested,  was  an  idiot,  or  in  a 
slate  of  fatuity.  There  is  no  pretense  that  she  was  then 
a  raving  maniac. 

.  I  think  the  proofs  ixx  this  case  furnish  no  reasonable 
ground  for  thinking  or  saying  that  she  was  then  in  a 
state  of  dementia — that  she  was  then  generally  or  abso- 
lutely insane  on  all  subjects,  or  in  relation  to  all  persons. 

The  undisputed  circumstances  attending  the  execution 
of  the  two  papers — her  conversation  at  the  time,  as  testi- 
fied to  by  both  the  witnesses  to  the  papers-^-her  conversar* 
tion  with  Mrs.  Westecrvelt  when  she  gave  her  one  of  the 
papers  to  keep-^the  preparation  of  the  two  papers — ^her 
evident  and  undisputed  purpose  in  preparing.and  execut- 
ing  the  two  papers — ^her  previously  intelligently  expressed 
intention  of  doing  what  she  did  do-^ehow  conclusively 
that  when  the  two  papers  were  executed  Mrs.  Forman  was 
not  generally  or  absolutely  insane— that  she  was  not  then 
in  the  state  or  condition  of  dementia.  I  have  read  every 
word  of  the  evidence  in  this  case— portions  of  it  more 
than  once— ^nd  I  think  I  may  say  that  the  proof  of  fieicts 
and  circumstances  relating  to  the  conduct  and  conversa- 
tions of  Mrs.  Forman,  prior  to  and  up  to  the  time  of  her 
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executing  the  two  papers^  do  not  show  that  Bhe  waB  not 
then  ordinarily  reasonable  and  intelligent  on  most  sob* 
jects,  and  was  not  then  intellectaallj  able  to  take  care  of 
herself  and  of  her  affairs.  The  proofs  furnish  no  pretense 
for  saying  that  she  was  not  competent  to  make  a  will, 
when  she  made  the  Reynolds  will,  in  1859,  or  the  De  Witt 
will,  in  August,  1861. 

The  proofs  do  not  show  any  change  in  her  conduct  or 
conversation  between  the  making  of  the  De  Witt  will  and 
her  execution  of  the  two  papers  in  question,  from  which 
it  would  be  reasonable  to  infer  that  she  had  become  gen- 
erally or  absolutely  insane,  when  the  two  papers  in  quea* 
tion  were  executed.  Mrs.  Westervelt,  one  of  the  witneseeB 
to  the  two  papers,  swears  that  she  did  not  suspect,  when 
Mrs.  Forman  executed  them,  that  she  was  of  unsound 
mind.  Maria  Smith  swears  that  she  thought  she  was  then 
of  unsound  mind.  Other  witnesses,  including  Mrs.  For- 
man's  husband,  expressed  the  same  opinion.  Other  wit- 
nesses expressed  the  opinion  that  she  was  then  of  perfectly 
sound  mind.  There  probably  never  was  a  case  where  the 
bare  expression  of  the  opinions  of  witnesses,  not  experts, 
on  such  a  question,  was  entitled  to  less  "weight  Most  of 
them,  pro  and  con,  were  and  are  deeply  interested  in  the 
decision  of  the  question,  pecuniarily  and  otherwise.  Mr. 
Forman,  the  husband,  the  prominent  contestant,  and  per- 
haps the  most  important,  prominent  and  industrious  wit- 
ness on  that  eide,  stood  and  stands  with  open  hands,  willing 
and  eager  to  catch  and  take,  use  and  enjoy,  whatever  the 
law  will  give  him,  as  husband  and  next  of  kin,  or  either, 
of  his  poor  wife's  estate,  if  she  is  judicially  declared  to 
have  been  insane  when  she  executed  the  two  pap^»  ia 
question.  I  do  not  wish  to  be  uncharitable  to  Mr.  Fois 
man,  but  I  must  say  that  his  position  in  the  case ;  his 
interest  in  the  case ;  his  industrious  efforts  to  make  out 
that  his  wife  was  insane,  insane  generally,  insane  abso- 
lutely ;  his  unjustifiable  conduct  in  forcing  her  into  a  pri- 
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Tate  tnad-bouse,  as  he  did,  with  the  aid  of  the  police, 
without  any  legal  proceeding,  or  legal  adjudication  as  to 
her  insanity,  without  advising  with  her  friends  and  rela- 
tions with  whom  she  was  most  intimate,  and  without  even 
the  certificate  of  her  physician,  or  of  any  physician ;  his 
keeping  her  there  for  siz  months  without  her  seeing  any 
of  these  firiends  and  relations ;  his  conduct  in  getting  the 
papers  from  Mrs.  Wright  and  Mrs.  Westervelt  and  putting 
tiiem  into  the  hands  of  his  wife  in  the  asylum,  when  and 
where  they  were  torn  to  pieces  by  her ;  and  other  circum- 
stances to  which  it  is  not  necessary  to  refer ;  should  greatly 
impair,  if  not  entirely  destroy,  the  weight  not  only  of  any 
opinion  of  his,  on  the  question  of  his  wife's  sanity  or  in- 
sanity, but  also  the  iaith  and  credit  to  be  given  to  his 
evidence,  as  to  &cts  and  circumstances  relating  to  her 
conduct  and  conversation,  when,  or  where,  his  evidence 
is  not  supported  by  other  evidence,  or  other  circumstances. 

Ab  to  Maria  Smith,  perhaps  the  next  most  prominent 
and  industrious  witness  for  the  contestants,  her  evidence 
and  her  opinions  are  certainly  greatly  impeached  by  her 
eontinned  servile  relation  to  Mr.  Forman,  and  her  manner 
of  testifying,  so  far  as  it  can  be  inferred  from  reading  her 
evidence. 

No  doctor  or  expert  has,  I  believe,  undertaken  to  testify 
that  Mrs.  Forman  was  insane  when  the  two  papers  in  ques- 
tion were  executed,,or  at  bxlj  time  prior  to  their  execution. 

The  only  legal  test  of  insanity  is  delusion.  Insane  de- 
lusion consists  in  a  belief  of  facts  which  no  rational  per- 
son would  believe.  A  person  may  be  partially  insane ; 
that  is,  he  may  have  an  insane  belief  or  delusion  as  to  one 
or  more  subjects,  and  not  as  to  others.  {Detc  v.  Clark, 
3  AcUUmui*  JEecl  Bep.  79.  Frere  v.  Peacocke^  1  Bob.  Ecel  Bep. 
442,  445.  Oreenl  m  Ev.  %  371,  a.  Fulbeek  v.  AlisMy  3 
Hogg.  527.  The  Hopper  WiU  Oascy  33  N.  T.  Bep.,  before 
died.    Stanton  v.  Wethertffax,  16  Barb.,  brfore  cited.) 

Was  Mrs.  Forman^  at  the  time  she  executed  the  two 
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papers,  partially  inda^e  ?  Or  rather,  to  state  at  OQoe  the 
question  in  this  caAe,  w<u  she  insane  on  the  9ub^eet  of  her 
husband  f 

Mrs.  Forman's  estate  amounted  to  some  $150,000.  She 
was  married  in  1851.  In  1855  her  £Etther  died.  In  1855, 
after  her  father's  death,  she  made  a  will  by  which  she 
gave  her  husband  the  bulk  of  her  estate.  She  made  an- 
other will  in  1859,  by  which  she  gave  her  husband  less. 
In  August,  1861,  about  six  months  before  she  executed 
the  two  papers  in  question,  she  made  another  will,  by 
which  she  gave  her  husband  still  less.  By  the  two  papers 
in  question  she  gives  her  husband  a  bare  pittance  of  91000. 
She  had  no  children  or  descendants.  She  had  collateral 
relations,  cousins,  &c,  and  one  half  sister,  Mrs.  Haviland, 
her  heir-at-law.  She  disliked  Mrs.  Haviland,  and  I  be- 
lieve she  is  not  mentioned  in  the  two  papers,  or  in  either 
of  the  wills.  This  dislike  and  exclusion  of  Mrs.  Havi- 
land from  her  wills  is  accounted  for,  without  resorting  to 
any  theory  of  insanity,  or  of  insane  delusion. 

There  is  no  doubt,  when  the  two  papers  in  question 
were  executed,  that  Mrs.  Forman  despised,  distrusted  and 
hated  her  husband,  and  I  think  then  feared  him.  Certainly 
there  is  no  doubt  that  soon  after  the  execution  of  the  two 
papers,  and  while  she  .had  one  of  them  in  her  possession, 
in  her  room,  or  in  the  house,  and  up  to  the  time  she 
Was  forced  to  the  asylum,  she  greatly  feared  him,  and 
even  the  servants  in  the  house,  whom  she  thought  he  might 
control.*  It  is  a&ir  inference  from  the  evidence,  that 
thesejeelinge  towards  her  hushand  caused  her  to  execute  the 
two  papers  in  question.  There  is  no  doubt  that  she  in- 
tended, by  them,  to  prevent  her  husband  from  getting 
any  more  of  her  estate,  on  her  death,  than  he  would  get 
by  them. 

Kow  I  think  it  must  be  conceded,  as  matter  of  law^  if 
the  evidence  in  the  case  satis&ctorily  shows  that  these 
feelings  towards  her  husband,  at  the  time  she  executed 


NEW  TORK-JtrNB,  1869.  291 


In  the  matter  of  Forman's  will. 

the  two  papers  in  qaestion,  proceeded  from,  or  originated 
in,  an  insane  delusion,  then  the  evidence  shows  that  she 
was  not  competent,  or  had  not  testamentary  capacity  to 
execute  the  two  papers  in  question,  as,  or  for;  a  will,  or 
her  will.  The  cases  I  have  before  cited  are  sufficient  to 
show  this,  I  think. 

Bat  it  must  be  particularly  noted  that  the  question  is  not 
whether  these  feelings  towards  her  husband,  at  the  time, 
&c.,  were  unreasonable,  excessive  or  unjustifiable  morally, 
or  even  whether  they  amounted  to,  or  showed  moral  in- 
sanity as  to  her  husband;  but  the  question  is,  whether 
these  feelings  were  insane — ^whether  the  contempt,  dis- 
trust, hatred  and  fear,  which  she  had  of  and  for  her  hus- 
band, at  the  time  of  the  execution  of  the  two  papers  in 
question,  was  imane  contempt,  insane  distrust,  in$ane  ha- 
tred, insane  fear;  or,  in  other  words,  the  contempt,  the 
distrust,  the  hatred,  the  fear,  of  an  insane  wife  towards 
her  husband. 

I  do  not  know  that  what  is  called  moral  insanity  has  a 
place  in  civil  cases,  and  in  civil  courts.  I  do  not  know 
that,  legitimately,  and  properly,  it  has  a  place  in  criminal 
cases,  or  in  criminal  courts. 

I  repeat,  that  by  the  reported  cases,  and  by  the  books, 
delusion,  hallucinalion,  is  the  legal  test  of  insanity.  Moral 
iAsanity  is  a  disorder  of  the  feelings  and  propensities. 
Legal  insanity  is  a  disorder  of  the  intellect.  Dr.  Prichard 
describes  moral  insanity  as  ^^  consisting  in  a  morbid  per- 
version of  the  feelings,  affections  and  active  powers,  with- 
out any  illusion  or  erroneous  conviction  impressed  upon 
the  understanding.^'  Moral  insanity  may,  or  may  not, 
impair  Hie  intellect,  or  intellectual  faculties.  Moral  insan- 
ity not  proceeding  from^  or  accompanied  with,  insane  illu- 
sion, the  legal  test  of  insanity,  is  insufficient  to  set  aside  a 
wilL  {Frere  v.  Peaeoekey  1  Bob.  JSeoL  B,  and  other  eases 
irfore  eited.    1  Jarman  on  WSts^  66.    Oreenwood  v.  Oreen- 
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tpood,  3  OurtM  App.  HL  Boyd  v.  Eby,  8  Watt$j  72. 
Prichard  on  Insanity  in  relation  to  Jurisprudeneej  16, 19,  30.) 

The  question  of  testamentary  capacity,  in  this  case,  is, 
was  Mrs.  Forman,  at  the  time  she  executed  the  two  papers 
in  question,  legally  insane  as  to  her  husband  ?  Not,  was 
she  then  morally  insane  as  to  her  husband.  The  question 
of  insanity  as  to  her  husband  is  not,  were  her  feelings  to- 
wards her  husband,  when,  A;c«,  unreasonable,  unjustifiable 
or  unusual,  but  is,  were  these  feeling  founded  on,  or  did 
they  proceed  from,  or  originate  in,  delusion— 49Mane  delu- 
sion ?  I  think  these  feelings  account  for  all  of  her  con- 
duct and  conversation  reliably  proved  in  this  case,  claimed 
by  the  contestants  to  show  that  she  was  insane  as  to  her 
husband,  when  the  two  papers  in  question  were  executed* 
They  account  for  her  complaints  of  her  husband.  They 
account  for  her  complaints  that  he  did  not  render  her 
accounts,  or  satis&ctory  accounts,  of  her  property.  If  he 
did  render  them,  these  feelings  towards  her  husband  ac- 
count for  their  not  being  satisfactory.  But  did  he  ever 
render  her  any  accounts  of  her  property,  or  of  its  income? 
I  must  confess  I  doubt  whether  he  ever  did.  Kot  one  was 
produced.  He  brought  into  court  the  round  stones  that 
she  had  picked  up.  He  counted  them,  or  had  them  care- 
fully counted,  so  that  he  could  say  how  many  there  were. 
He  produced  the  baaners,  the  kites,  the  tins,  and  the  dog- 
gerel, or  doggerels,  about  the  ^  raids,''  or  <^ duping  raid;*' 
but  why,  if  he  had  from  time  to  time  rendered  her  these 
accounts,  was  not  one  of  them  produced  ?  The  fact  that 
he  ever  gave  her  these  accounts,  or  any  account,  is  shown 
alone,  I  think,  by  his  evidence.  I  have  already  made  a 
remark,  which  I  do  not  wish  to  repeat^  aa  to  the  credit  to 
be  given  to  his  evidence  when  it  is  unsupported  by  any 
other  witness  or  circumstance. 

The  feelings  of  Mrs.  Forman  towards  her  husbandy  es- 
pecially her  fear  of  him  and  of  the  servants  in  the  hoase 
whom  she  supposed  under  his  influence^  aggravated  by 
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her  physical  ailments;  her  loneliness  and  seclaBion,  after 
she  and  her  hnsband  occupied  separate  rooms ;  considering 
her  education,  character,  and  want  of  occupation,  account 
for  (er  conduct  in  and  about  her  room,  after  such  separa- 
tion; for  the  bells  on  the  doors;  for  her  fear  of  chloro- 
form; for  her  putting  the  slips  of  paper  over  the  cracks; 
for  her  fear  of  being  poisoned ;  for  her  conduct  as  to  her 
food,  not  eating  at  the  table,  &a  Of  course  these  feelings 
are  sufficient  to  account  for  her  request  that  she  and  her 
husband  should  occupy  separate  rooms  and  beds.  But 
there  is  one  of  the  witnesses — ^I  think,  Mrs.  Westervelt — 
that  hints  that  Mrs.  Forman  told  her  that  there  was  an- 
other, or  an  additional,  cause  for  this  request,  which  either 
Mrs.  Eorman  was  not  willing  to  plainly  speak  of,  or  the 
witness  was  not  willing  fully  to  disclose,  and  did  not  fully 
disclose. 

ThesQ  feelings  towards  her  husband,  especially  her  dis* 
trust  of  him,  and  of  his  motive  in  marrying  her,  account 
for  her  suspicions  as  to  his  having  got  her  money  out  of 
the  banks,  and  as  to  the  real  nature  and  effect  of  certain 
papers  relating  to  property,  which  she  had  executed.  Of 
course  they  account  for  her  complaint  that  he  married  her 
for  her  money;  that  he  did  not  pay  her  as  much  attention 
as  be  did  the  servants  in  the  kitchen.  But  it  is  these  feel- 
ings, this  contempt  for  her  husband,  this  distrust,  hatred 
and  fear  of  him,  which  is  to  be  accounted  for. 

The  proofs  preliminarily  showed  that  Mrs.  Forman,  at 
the  time  when,  ftc,  was  competent,  or  had  testamentary 
capacity,  to  execute  the  two  papers  as  a  will  The  proo& 
leave  no  room  for  doubt  that  her  feelings  towards  her  hus- 
band catised  her  to  execute  the  two  papers  as  or  for  her 
will,  and  influenced  her  dispositions  of  property  by  them. 

It  was  for  the  contestants  satisfactorily  to  show  that 
these  feelings  towards  her  husband  came  fllrom,  or  origin- 
ated in,  or  at  least  were  accompanied  with,  delusion  as  to 
her  hnsband,  his  character,  conduct,  motives  or  condition. 
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In  my  opinion  the  contestants  did  not  show  this.  I  go 
farther.  In  my  opinion  the  proofs  in  this  case  do  not  fur- 
nish reasonable  ground  for  suspecting  that  Mrs.  Forman's 
contempt  for  her  husband,  her  distrust,  fear  and  hatred  of 
him,  when  she  executed  the  two  papers,  came  from,  or 
originated  in,  or  were  accompanied  with^  delusion  as  taker 
huslandy  his  character,  conduct,  motives  or  condition.  Mrs. 
Forman,  appears  to  have  been  the  pet  child  of  a  kind  and 
indulgent  father.  Her  father  was  a  respectable  mechanic, 
who  acquired  considerable  property  by  industry  and 
economy.  He  educated  this  daughter  at  the  most  fash- 
ionable boarding  schools.  She  married  Mr.  Forman  in 
1851,  she  being  then  about  43  years  of  age,  and  he  about 
48,  after  a  most  common-place  and  cool  courtship  of  years. 
She  probably  married  Mr.  Forman  at  the  suggestion  or  by 
the  advice  of  her  father ;  certainly  without  any  enthusi- 
astic love  on  either  side.  Her  father  died  in  1855,  but 
before  his  death  had  given  her  all  his  property.  She  made 
a  will  in  1855,  after  her  .father's  death.  Up  to  this  time 
she  and  her  husband  appear  to  have  got  along  very  well 
together,  hut  they  had  no  childrenj  and  never  had  any. 
With  less  affection  for  her  husband,  she  made  another 
will,  in  1859;  with  less  affection  for  her  husband  she 
made  another  will,  in  1861 ;  with  no  affection  for  her  hus- 
band, and  with  feelings  of  contempt,  distrust,  hatred  and 
fear  of,  and  for  him,  six  months  afterwards  she  executed 
the  two  papers  in  question. 

From  the  proofs  in  this  case,  Mr.  Forman  appears  to 
have  been  at  the  time  of  his  marriage,  and  to  have  con- 
tinued to  be,  a  common-place,  cool,  complacent,  calculat- 
ing, circumspect  man,  without  vices  or  virtues  to  excite 
or  attract  the  attention  of  men  or  women;  with  little 
education,  and  with  little  means,  and  at  the  time  of  his 
marriage,  and  for  some  years  afterwards, .  engaged  in  a 
business  which,  of  all  others,  was  least  calculated  to  add 
to  or  expand  the  ideas  that  he  had.    After  he  left  off 
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t)aames3y  in  1858,  he  appears  to  have  had  nothing  to  do 
bat  to  attend  to  his  wife's  property,  collect  her  rents,  &c. 

If  the  histoiy  which  the  proofs  in  this  case  give  of  this 
man,  and  his  poor  wife,  who  died  in  a  private  lunatic 
asylum,  after  being  forced  and  kept  there  for  nearly  two 
years,  without  any  adjudication  of  her  insanity,  (unless  the 
habeas  corpus  proceedings,  months  after  she  was  put  there, 
involved  such  abjudication,)  does  not  sufficiently  account 
for  Mrs.  Forman's  feelings  towards  her  husband  when  the 
two  papers  were  executed,  without  resorting,  or  the  ne- 
cessity of  resorting,  to  any  supposition  or  theory  of  insane 
delusion  or  hallucination  as  to  her  husband,  his  conduct, 
motives  or  character,  then  these  feelings  are  not  accounted 
far  by  the  proofs  in  this  case.  These  proofs  do  not  show 
that  these  feelings  came  frorn^  or  or^nated  in,  or  were  eonr 
neeted  trnth,  any  insane  delusion  as  to  her  husband,  or  of 
which  he,  his  character  or  conduct,  was  the  subject.  A 
wife  may  trust  or  fear  her  husband  unreasonably,  or  love 
or  hate  him  excessively,  without  being  expected  to  give 
very  satisfactory  reasons  for  it  Mrs.  Forman,  on  one  or 
more  occasions,  was  reminded  of  the  apparent  kind  and 
^affectionate  attentions  of  her  husband.  She  said,  yes^ 
"^^but  a  man  could  smile,  and  smile,  and  be  a  villain."  I 
do  not  say  that  she  did  not  mistake  the  character  and  de- 
signs of  her  husband.  I  do  not  say  that  he  did  intend  to 
poison  or  chloroform  her,  to  get  her  wUl  or  her  property. 
I  do  not  say  that  he  was  or  is  a  villain.  But  I  do  say  that 
the  proofs  in  titiis  case  do  not  satisfactorily  show  that  her 
fear  and  hatred  of  her  husband  came  from  insane  delusions 
of  or  about  him,  his  character  or  designs.  A  wife  may 
fear  and  hate  her  husband  excessively,  without  being 
crazy. 

Mr.  Forman  never  treated  (I  mean  by  acts)  his  wife  as 
insane,  until  he  took  her  to  the  asylum.  He  treated  her 
as  sane  after  she  was  there,  by  getting  her  to  execute  cer- 
tain papers  respecting  her  properly.    He  ought  not  to  be 
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pennitted  to  eaj  that  he  did  not  treat  her  as  sane  by  get- 
ting the  two  papers  in  question,  and  handing  them  to  her 
m  the  asylum.  No  doctor  certified  to  her  insanity,  until 
months  after  she  had  been  in  the  asylum,  and  a  stir  had 
been  made  about  her  confinement. 

There  is  much  evidence  which,  the  contestants  claim, 
shows  that  she  was  insane  on  certain  subjects  other  than 
her  husband.  She  was  greatly  excited  about  our  late  war, 
or  rebellion,  and  hence  came  the  kites,  the  banners,  the 
doggerel  or  doggerels  about  the  raid  or  raidij  her  fbats 
about  the  continuance  of  the  government,  and  her  talk 
about  the  Prince  of  Wales,  and  our  having  a  king,  kc.  kc. 

She  had  a  passion  forgathering  round  water-worn  pebbles 
or  stones  from  the  sea  shore,  and  other  places,  and  hence 
came  her  collections  of  a  great  number  of  round  stones, 
or  pebbles.  Her  husband  testifies  to  a  conversation  witJi 
her  in  the  fall  of  1860,  or  beginning  of  1861,  which,  if  it 
ever  took  place,  would  go  to  show  that  she  was  deluded, 
insanely  deluded,  about  a  Mr.  Yail  who  had  once  worked 
for  her  father.  He  swears  that  she  said  she  was  going  to 
put  certain  pieces  of  tin,  which  he  found  in  a  certain  doset, 
over  her  heart,  so  that  this  Mr.  Yail  could  not  stab  her^ 
that  she  had  once  seen  Yail  at  a  store  in  Greenwich  street,' 
and  she  ran  away  as  fast  as  she  could.  Now  it  seems  that 
there  was  a  Mr.  Yail,  who  had  worked  for  her  &ther,  and 
as  there  is  no  pretense  for  saying  that  she  had  any  ground 
for  fearing  him,  if  she  did  say  what  her  husband  says  she 
did,  on  tlus  occasion,  she  must  have  been  insanely  deluded 
on  this  point  Three  of  the  pieces  of  tin  were  produced 
before  the  surrogistte  and  identified  by  her  husband.  Miss 
Denham  had  also  seen  the  piece  or  pieces  of  tin  in  the 
closet,  or  in  Mrs.  Forman's  possession ;  but  she  expluns 
for  what  natural  and  useful  purpose  Mrs.  Forman  might 
have  got  and  used  them.  I  believe  the  evidence  of  Mr. 
Forman,  as  to  the  conversation  about  the  pieces  of  tin, 
stands  unsupported  by  any  evidence  or  cirottmBtances» 


NEW  TORK-^^-JTINE,  1869.  297 


In  Ui6  natter  of  Forman's  wffl. 


except  the  fact  that  she  had  several  pieces  of  tin,  and  three 
of  them  were  produced  and  identified.  I  refer  again  to 
what  has  been  said  about  the  evidence  of  Mr.  Forman  as 
to  the  condnct  and  conversation  of  his  wife,  when  it  is 
unsupported. 

Mr.  Forman  also  testifies  to  a  conversation  with  his  wife 
in  the  winter  or  spring  of  1861,  in  which  she  said  that  she 
was  jealous  of  a  Mrs.  Denham,  who,  with  her  husband, 
had  been  dead  many  years,  and  that  when  told  so,  she 
said,  ^^well,  crazy  people  have  got  curious  notions.''  I 
believe  this  evidence  is  unsupported  by  any  other  witness 
or  circumstance,  and  I  do  not  believe  the  conversation 
ever  took  place. 

There  is  also  some  evidence  as  to  Mrs.  Forman^s  great 
attachment  to  a  certain  pigeon,  and  her  eccentric  way  of 
trying  to  catch  it  in  the  street,  on  a  Sunday,  and  I  believe 
ou  one  or  two  other  occasions,  in  the  street 

I  have  referred  to  the  principal  if  not  all  of  the  subjects 
other  than  her  husband,  as  to  which  it  is,  or  might  be, 
claimed  that  she  was  insane  when  the  two  papers  in  ques- 
tion  were  executed.  There  may  be  evidence  of  some  other 
eccentric  conduct  or  conversation,  not  connected  with  or 
relating  to  her  husband  or  the  two  papers  in  question,  or 
any  of  her  testamentary  dispositions  of  property,  which  I 
have  not  referred  to. 

You  might  concede  that  she  was  insane,  morally  or 
legally,  or  both,  on  these  subjects  other  than  her  husband, 
without  interfering  with  the  conclusion  that  she  had  testa* 
mentary  capacity,  when  the  two  papers  were  executed — 
testamentary  capacity  to  execute  the  two  papers  as  a  will, 
or  as  her  will. 

,  A  monomaniac,  or  a  partially  insane  person,  may  make 
a  wilL  A  believer  in  witches  and  witchcraft^  in  spiritual- 
ism, or  in  the  doctrines  of  Mahomet,  may  make  a  will. 
The  proofii  in  this  case  do  not  show,  or  make  it  probable, 
i£  Mra  Forman  was  insanely  deluded  on  any  or  all  of  the 
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subjects,  other  than  her  husband,  which  have  been  alluded 
to,  that  such  insane  delusion  or  delusions  at  all  influenced 
her  in  preparing  and  executing  the  two  papers  in  question, 
or  in  making  the  testamentary  dispositiona  of  her  property 
intended  to  be  made  by  them.  Vail  was  not  related  to 
her,  and  it  was  not  natural  that  she  should  think  of  him, 
in  preparing  and  executing  the  papers.  He  had  nothing 
to  expect  from  her. 

There  is  in  these  two  papers  a  small  legacy  to  David 
Coons,  a  cousin  of  hers,  who,  it  seems,  died  in  Januaiy 
preceding  the  execution  of  these  papers  in  February.  This 
is,  I  think,  explained  by  the  circumstances  that  the  two 
papers  were  mostly  copied  from  the  De  Witt  will,  and  that 
that  will  contained  a  like  legacy.  David  Coons  lived  in 
ISTew  Jersey,  and  it  is  quite  probable  that  the  two  papers 
were  prepared  before  she  heard  of  David  Coons'  death. 

My  conclusion  is,  that  Mrs.  Forman,  at  the  time  she 
executed  the  two  pi&pers  in  question,  had  test^nentary 
capacity ;  that  she  had  then  capacity,  and  was  competent 
to  execute  them  as  her  will. 

The  fourth  and  remaining  question  is,  should  the  act  of 
her  tearing  up  the  two  papers,  when  handed  to  her  by  her 
husband,  in  the  asylum,  considered  in  connection  with 
what  she  said,  at  the  time,  be  regarded  as  a  revocation  of 
them  as  her  will. 

The  counsel  .of  all  the  parties  have  argued  this  case  upon 
the  theory  that  she  was  then  insane  and  incapable  of  hav- 
ing or  forming  an  intelligent  and  rational  intention.  I  do 
not  wish  to  disturb  this  concession,  nor  am  I  willing  to 
concede  that  the  evidence  in  this  case  shows  that  she  was 
then  permanently  insane ;  but  I  think  that  the  evidence 
does  show  that  she  was,  when  she  tore  up  the  papers, 
in  a  condition  and  laboring  under  an  excitement,  which, 
under  the  circumstances,  incapacitated  her  for  forming  or 
having  a  reasonable  or  intelligent  intention  of  revocation. 

My  conclusion  upon  the  whole  case  is,  that  the  decree  of 
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the  BtOTogate  admitting  the  two  papers  to  probate  as  her 
will,  should  be  affirmed,  I  have  some  hesitation  in  saying, 
with  the  costs  of  all  parties  to  be  paid  oat  of  the  estate ; 
but  the  circumstances  of  the  case  are  very  peculiar,  and  if 
my  associates,  who  are  to  concur  or  non-concur  in  this 
opinion,  think  that  the  costs  of  (dl  parties  should  be  paid 
out  of  the  estate,  I  am  willing  to  say,  with  costs  of  all 
parties  to  be  paid  out  of  the  estate. 

Decree  affirmed. 

[Nsw  YoBK  Osvx&AL  TsBX,  June  7,  1869.    0€o.  O.  Samardj  Oardoto  and 
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defendants  in  error. 

• 

Tbe  prindple  of  the  nile  lidd  down  in  1%$  FeopUv,  JBhrm,  (4  Demo,  129,)  viz., 
Unt  the  owner  of  a  hoose  who  rente  It  to  be  nsed  and  kept  as  a  honae  of 
proetitatlon  is  to  be  deemed  to  keep  such  hooae,  and  is  liable  to  indictment 
and  conviction  as  the  keeper  of  a  bawdy  hooae,  applies  to  any  person  who 
is  personally  concerned  in  the  keeping  of  such  a  house. 

In  misdemeanors  there  are  no  accessories ;  all  who  procure,  coonsel,  aid  or 
abet  the  commission  of  the  crime  are  principals. 

One  who  haa  the  control  of  piramisea,  and  knowingly  rente  a  bnHding  thereon 
for,  and  permite  it  to  be  nsed  as,  a  house  of  prostitution,  cannot  screen  him- 
self from  punishment  by  showing  that  he  did  not  own  the  premisee,  but 
tented  the  same  and  collected  the  rente  merely  as  agent  for  the  owner. 

THIS  is  a  writ  of  error  to  the  court  of  sessions  of  the 
county  of  Monroe.  The  defendant  was  tried,  con- 
victed, and  sentenced  by  said  court  upon  an  indictment 
containing  four  counts.  The  first  being  for  keeping  a  dis- 
orderly house ;  the  second  for  keeping  a  gaming  house ; 
the  third  for  keeping  a  bawdy  house ;  the  fourth  for  rent- 
ing a  house  with  the  intent  that  the  same  should  be  kept 
fbr  the  purposes  of  prostitution. 
Evidence  was  given  by  the  people  tending  to  show  that 
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the  defendant  was  occasionallj  in  the  block,  and  Uiat  he 
receired  the  rents  for  gome  of  the  rooms,  and  that  the  ii^ 
mates  of  different  rooms  in  the  house  were  prostitntes* 
It  was  shown  on  the  part  of  the  defendant  that  he  did  not 
own  the  honse,  bnt  the  same  belonged  to  his  wife,  in  whom 
the  title  was,  and  that  all  he  did  was  as  her  agent^  in  eol* 
lecting  the  rents  for  her. 

The  prosecution  having  dosed  their  evidence,  the  de-- 
fendant's  oounsel  made  a  motion  to  quash  the  last  count 
in  the  indictment,  which  motion  the  court  granted,  and 
ordered  the  sidd  count  to  be  quashed,  which  was  doneu 
The  defendant's  counsel  also  moved  that  the  prisoner  be 
discharged  on  the  ground  that  there  was  no  sufficient  evi* 
dence  or  proof  to  prove  the  charges  laid  in  the  indictment 
against  him,  and  because  there  was  not  sufficient  evidence 
to  put  the  prisoner  on  his  defense,  or  to  go  to  the  jury. 
But  the  court  overruled  the  motion,  and  decided  that  there 
was  sufficient  evidence  to  put  the  defendant  upon  his  de- 
fense, and  to  leave  the  case  to  the  jury;  and  the  counsel 
for  the  defendant  excepted. 

At  the  close  of  the  case,  the  defendant's  counsel  again 
moved  the  court  that  the  prisoner  be  discharged  for  the 
same  reasons  urged  on  the  former  motion,  and  also  renew- 
ed such  motion,  and  moved  for  the  prisoner's  discharge 
<m  the  further  ground  that  it  now  appeared  affirmatively 
on  the  part  of  the  defendant^  that  he  was  not  the  owner 
of  the  block  or  premises  in  question,  designated  in  the  in- 
dictment, or  in  any  way  interested  tiierein ;  and  that  at 
the  most  he  was  a  mere  agent  in  the  renting,  and  collect* 
ing  of  the  rents,  of  the  tenants  who  occupied  the  block  in 
question,  another  person  being  at  the  same  time  the  abso^ 
lute  and  separate  owner  thereof;  that  there  wsb  not  suffi«> 
cient  evidence  to  prove  the  charges  laid  in  the  indictment 
against  the  prisoner;  and  that  there  was  not  suffieiant 
evidence  to  convict  the  defendant  of  the  crime  changed  in 
the  indictment ;  or  that  the  court  should  direet  die  jury 
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that  there  waa  not  sufficient  proof  to  juatify  a  oonvietiony 
bat  that  the  indictment  should  be  quashed  on  the  ground 
of  a  total  fiulure  of  proof  But  the  court  overruled  the 
motion,  and  decided  that  there  was  sufficient  evidence  to 
convict  the  defendant^  if  the  same  were  believed  to  be 
-titte,  and  that  the  case  should  and  must  go  to  the  jury;  to 
which  ruling  and  decision  the  defendant,  by  his  counsel, 
excepted.  The  court  then  charged  and  directed  the  jury, 
among  other  things,  that  the  defendant  was  liable  to  be 
indicted  for  keeping  a  bawdy  or  disorderly  house,  if  he 
acted  as  agent  only  in  raiting  the  same,  although  he  were 
mot  in  fikct  the  owner  thereof,  or  in  any  way  interested 
th^^n,  and  to  be  convicted  merely  as  agent  of  the  owner; 
to  which  charge  and  direction  the  defiuidant's  counsel  also 
excepted. 
And  thereupon  the  jury  found  the  defendant  guilty  of 
a  disorderly  house,  as  charged  in  the  indictmeat. 


r.  S.  Ifetotony  for  the  plaintiff  in  error.  Z  The  last 
count  in  the  indictment  was  properly  quashed,  because  it 
was  the  same  in  form  as  the  indictment  in  the  case  of 
The  People  v.  Broekwatfj  (2  BUly  558j)  which  was  held  to 
be  bad,  in  that  case,  and  also  in  the  case  of  The  People  v. 
Snoin,  (4  Henio^  129.) 

n.  The  evidence  did  not  show  that  the  defendant  rented 
any  part  of  the  block  to  any  person,  knowing  such  person 
to  be  one  of  lewd  character ;  or  that  he  rented  any  part 
of  the  blodc  with  the  intent  or  knowing  that  it  would  be 
kept  as  a  place  of  prostitution.  This  was  a  large  block  of 
buildings,  consisting  of  many  rooms,  and  it  does  not  appear 
from  the  testimony  that  the  defendant  ever  rented  more 
than  one  set  of  rooms,  and  those  to  the  man  Samuel  EUi* 
son,  and  there  was  therefore  no  evidence  to  convict  him 
of  renting  a  house  to  be  kept  for  the  purpose  of  prostitu- 
tion. 

nL  He  was  not  the  keeper  of  a  house  of  ill  &me,  for 
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he  neither  owned  nor  controlled,  nor  had  the  power  to 
control,  the  house,  so  far  as  any  thing  appears  fix>m  the 
evidence  in  the  case. 

IV.  If  the  case  of  The  People  v.  Brochway  (2  HUlj  658) 
is  good  law,  the  conviction  and  charge  of  the  court  is 
wrong ;  and  the  charge  of  the  court  is  wrong  as  applied 
to  this  case,  even  within  the  decision  of  The  People  v.  Ermn^ 
(4  Dmio^  129.)  For  in  the  2d  of  HUl,  the  defendant  was 
held  not  liable  who  rented  hu  own  house  for  the  purpose 
of  being  kept  as  a  house  of  prostitution.  And  the  case  of 
Irwin  only  held  that  where  the  owner  rents  and  pennita 
his  own  house  to  be  kept  as  a  place  of  prostitution,  the 
owner  is  liable^  as  principal,  for  aiding  and  abetting  in  a 
misdemeanor.  The  case  of  Harrington  (^  Pick.  26)  is  to 
the  same  effect 

y •  The  defendant  was  neither  owner  nor  had  the  power 
to  control  the  block  in  question,  and  he  could  not  be  for 
this  reason  an  abettor  of  the  crime,  as  was  held  in  the  case 
of  Irwin^  who  furnished  the  house. 

YI  The  court  charged  that  the  defendant  was  liable  if 
he  acted  merely  as  an  agent  of  the  owner  of  the  house. 
This  cannot  be  so.  1st  For  the  renting  of  a  house,  like 
the  selling  of  furniture,  or  the  drawing  of  a  lease,  is  an  act 
innocent  in  itself.  2d.  To  make  the  act  complained  of 
criminal,  it  must  be  such  as  directly  and  .immediately,  if 
not  necessarily,  leads  to  the  commission  of  the  crime. 
{8ee  the  worde  of  Justice  Nelnon  in  The  People  v.  Brochway 
2  EiU,  561.)  3d.  The  owner  of  a  house,  who  rented  it  to 
another  to  be  kept  as  a  house  of  ill  fame,  might  be  said  to 
aid  in  the  commission  of  the  crime,  because  he  furnished 
the  house  for  the  purpose ;  and  he  could  suffer  it  to  be 
carried  on  or  he  could  stop  it  at  any  moment  But  a  mere 
agent,  in  coUecting  rent,  or  in  renting  one  room,  cannot  be 
said  to  aid  in  the  commission  of  the  crime,  within  the  prin- 
ciples of  law  as  laid  down  in  the  case  of  The  People  t. 
Brockwajfy  and  other  cases  referred  to.     4tli«  The  mere 
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ftgent  in  this  case  is  one  step  farther  remo7e4  from  the 
orime,  and  does  not  come  within  the  definition  of  aiders 
and  abettors.  {See  opinion  of  NeUon  in  Broekwajf's  ea$e.) 
5th.  If  any  one  having  any  thing  to  do  with  the  block  or 
rooms  were  liable,  a  carpenter  who  worked  repairing  or 
fitting  up  the  rooms,  or  a  carman  who  carted  the  furniture 
to  the  rooms,  or  the  scrivener  who  wrote  t&e  leases,  would 
be  liable,  on  the  same  principle,  as  aiders  and  abettors  of 
the  crime. 

<7.  A.  StuH  (dist  att'j,)  for  the  peopla  L  This  was  the 
ease  of  an  indictment  for  a  misdemeanor,  (keeping  a  bawdy 
house.)  In  misdemeanors  there  are  no  accessories;  but 
all  parties  having  a  criminal  participation  in  the  oommis* 
sion  of  the  act  are  to  be  charged  as  principals.  {Barb. 
OrinL  Law,  p.  286,  2d.  ecL)  An  accessory  before  the  fact, 
in  a  felony,  is  one  who,  not  being  present  at  the  oommis- 
sion  of  the  act,  does  yet  procure,  counsel,  aid  and  abet  the 
perpetrator  in  the  commission  of  it  (1  Sale,  615.  Whart. 
Or.  Lawj  %  34.)  Therefore,  if  the  defendant  in  any  way 
aided,  abetted,  procured  or  counseled  the  keeping  the 
bawdy  house,  or  disorderly  house,  then  he  was  guilly  of 
the  principal  offense,  as  charged  in  the  indictment  It 
would  seem  to  be  a  plain  proposition,  and  it  is  now  settled 
by  authority  in  this  State,  that  the  act  of  renting  a  house 
for  the  puipose,  or  with  knowledge  and  intent  of  its  being 
kept  as  a  house  of  prostitution,  id  such  an  aiding  and 
abetting  and  procuring  the  keeping  the  house  in  that  man* 
ner,  as  renders  the  person  who  demises  the  house  guilty 
of  the  principal  offense  of  keeping.  {People  v.  Emmy  4 
Denio^  129,  overruling  Peopley.  Broekwajfj  2  HiUj  558.)  Bo 
the  letting  of  a  house  to  a  prostitute,  knowing  her  to  be 
such,  with  intent  that  it  shall  be  kept  for  purposes  of  pros- 
titution, is  declared  to  be  indict{^ble  at  common  law,  in  Oom. 
V.  Harrington^  (3  Pick.  26.)  So  also  it  is  said  in  Bose  v. 
Com.,  (2  Mowroe,  417,)  that  /'  as  the  keeping  of  a  bawdy 
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house  is  a  public  offense,  every  person  who  voluntarily  aids 
in  establishing  such  a  pestilent  nnisance  should  be  deemed 
guilty  of  a  misdemeanor^  and  is  liable  to  indictment" 

n.  The  defendant  having  control  of  the  house,  so  fas 
as  its  possession  for  the  time  being  was  concerned^  and 
having,  as  the  jury  found,  put  the  several  prostitutes  who 
infested  it  into  possession  of  it,  with  intent  that  they 
should  use  it  for  purposes  of  prostitution,  and  thereby 
aided  in  furnishing  them  with  the  means  of  pursuing  their 
vicious  course  of  life,  is  guilty  of  the  offense  charged ;  and 
the  &ct  that  the  fee  of  titie  premises  was  in  his  wife  and 
not  in  him,  cannot,  on  principle  or  common  sense,  make 
any  difference.  Therefore,  the  doctrine  of  the  charge  was 
correct.  It  may  be  observed  that  the  third  count  in  the 
indictment,  which  charges  the  keeping  of  a  bawdy  house, 
following  Chitty's  precedent,  (2  Chii.  Orian.  L.  39,)  chaiges 
the  keeping  of  '^  a  certain  common  bawdy  house/'  not  hU 
house,  and  ^^for  filthy  lucre  and  gain,''  not  his  lucre  and 
gain.  And  Chitfy  says :  ^^  The  charge  does  not  respect 
the  ownership,  but  the  criminal  management  of  the  hoose." 
(2  Chit.  Grim.  L.  39,  mUf.) 

By  the  OauHy  E.  Darwik  Smith,  J.  The  case  of  The 
People  V.  JErtPtn  (4  Denioy  129)  decides  that  the  owner  of 
a  house  who  rents  it  to  be  used  and  kept  as  a  house  of 
prostitution  is  to  be  deemed  to  keep  such  house,  and  is 
liable  to  indictment  and  conviction  as  the  keeper  of  a 
bawdy  house.  The  principle  of  this  rule  applies  to  any 
person  who  is  personally  concerned  in  the  keeping  of  such 
a  house.  In  misdemeanors  there  are  no  accessories.  All 
who  procare,  counsel,  aid  or  abet  th^  commission  of  the 
crime  are  principals. 

In  this  case  the  defendant  confessedly  had  the  control 
of  the  premises  in  question,  and  knowingly  rented  the 
building  for,  and  permitted  it  to  be  used  as,  a  house  of 
prostitution.    It  matters  not  in  what  capacity  he  ezerdsed 
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such  control  over  the  house.  There  are  no  agencies  in 
crime.  The  defendant's  wife,  who  was  the  owner  of  the 
premises  in  &cty  entrusted  to  him  the  power  to  rent  them 
as  he  thought  proper.  She  probably  knew  nothing  of  the 
character  of  the  tenants  he  piit  into  possession  of  the 
premises.  He  exercised  all  the  power  of  an  owner,  and 
he  must  take  the  responsibility,  and  be  liable  to  the  same 
extent  as  if  he  were  in  £act  the  owner.  He  cannot  screen 
himself  from  responsibility  for  the  setting  up  of  a  disor- 
derly house  by  saying  that  he  merely  acted  as  the  agent 
of  the  owner.  He  did  in  &ct  personally  commit  the  crime. 
He  let  the  house  to  be  used  as  a  place  for  prostitution. 
It  would  be  a  reproach  upon  the  law  if  it  allowed  him  a 
loophole  to  escape  the  proper  punishment  for  such  a  crime^ 
upon  the  pretense  that  he  was  a  mere  agent 

The  charge  of  the  judge,  rightly  construed,  really  means 
nothing  more  than  this ;  that  his  daim  of  agency  was  no 
excuse  fbr  his  crime ;  and  that  he  was  liable  to  indictment 
and  punishment  as  a  principal,  in  keeping  this  bawdy 
house,  notwithstanding  that  he  professedly  acted  as  an 
agent  for  the  owner,  in  renting  the  premises  and  collect- 
ing the  rents. 

The  language  of  the  learned  judge,  in  his  charge  to  the 
jury,  stating  the  law  applicable  to  the  case  of  an  agent 
situated  like  the  defendant^  may  perhaps  be  subject  to  some 
criticism,  but  in  substance  the  rule  was  stated  correctly ; 
and  the  jury  could  not  have  misunderstood  the  meaning 
of  the  judge. 

I  think  the  conviction  was  right,  and  the  judgment 
should  be  affirmed,  and  the  proceedings  remitted  to  the 
court  of  sessions,  to  be  carried  into  effect 

[MoaBos  Gbvbbal  Tbbx,  June  1,  1868.  JS.  D.  Smiih,  Johmm  and  /.  0. 
Smith,  Jnstioes.] 
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defendants  in  error. 

Although  a  statutory  offense  is  not  charged,  in  the  indictment,  in  the  rery 
words  of  the  statute,  yet  if  the  sabstano^— the  substantial  &ct8  oonstituting 
the  statutory  offense-^are  well  stated,  that  is  sufficient. 

Where  an  indictment  contains  some  good  counts  and  the  Jury  find  a  general 
verdict  of  guilty,  the  confiction  will  be  sustained,  howoTer  defective  the 
other  counts  may  be ;  as  the  verdict  will  be  applied  to  the  good  coux^ta. 

Any  pregnant  woman  who  shall  take  any  medicine  or  drug  for  the  purpose  of 
procuring  a  miscarriage,  is  guilty  of  a  criminal  joffense,  of  the  same  grade  as 
that  of  a  person  administering  medicine  or  drugs  to  her  for  that  purpose,  and 
is  liable,  upon  conviction,  to  the  same  punlslmient. 

The  submission  by  a  pregnant  woman  to  an  operation,  or  the  taking  of  drugs, 
with  intent  to  procure  a  miscarriage,  is  a  moral  as  well  as  a  legal  offraae; 
and  that,  with  her  confessed  want  of  chastity,  is  an  impeachment  of  such 
female,  when  examined  as  a  witness  against  another,  on  an  indictment  agunst 
him  for  administering  medicines  and  drugs  to  her,  and  renders  a  corrobora- 
tion proper,  even  if  it  be  not  indispensable. 

The  testimony  of  the  physician  who  was  present  at  the  birth  of  the  child,  as  to 
the  fact  of  the  birth,  and  his  attendance,  upon  the  employment  of  the  defend- 
i^nt,  is  not  corroborative  of  the  female^s  testimony  in  respect  to  the  guilt  of 
the  defendant  in  previously  attempting  to  procure  a  miscarriage.  Henoe,  a 
charge  to  thejury  that  such  evidence  is  corroborative  of  the  testimony  of  the 
female  in  respect  to  *'  the  defendant's  intent  and  connection  with  the  alleged 
offense,''  is  erroneous. 

A  corroboration,  to  be  of  any  avail,  should  be  as  to  some  matter  material  to 
the  issue.  To  prove  that  a  witness  has  told  the  truth  as  to  immaterial  mat- 
ters, has  no  tendency  to  confirm  his  testimony  involving  the  guUt  of  the 
party  on  trial. 

FRAZER  was  indicted,  tried  and  convicted,  in  the  Lewis 
county  sessions,  of  administering  medicines  and  drugs 
to  a  pregnant  female  with  intent  to  procure  a  miscarriage. 
The  principal  witness  was  the  female  upon  whom  the 
alleged  offense  was  charged  to  have  been  committed,  who, 
at  the  time  of  the  offense,  was  a  single  woman,  having 
been  married  in  January,  1863.  She  testified  to  her  preg- 
nancy by  the  defendant;  that  in  May  or  Jupe,  1861,  he 
gave  her  pills  and  powders,  which  she  took  for  the  pur- 
pose named,  and  that  he  subsequently  took  her  to  a  ])r. 
Bradish,  that  he  might  operate  on  her  for  an  abortion,  but 
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that  nothing  was  done  to  or  for  her  by  Dr.  Bradisk  She 
was  delivered  of  a  full  grown,  healthy  child,  November 
24,  1861.  The  first  complaint  was  made  against  the  de- 
fendant in  the  spring  of  1862,  and  on  that  complaint  this 
female  was  sworn  as  a  witness.  On  her  cross-examination 
she  was  asked  why  she  delayed,  from  the  birth  of  the 
child  until  the  spring,  before  making  the  complaint;  which 
was  objected  to,  and  the  objection  was  sustained,  and  the 
question  disallowed.  Dr.  Peden,  a  physician,  proved  that 
he  attended  at  the  birth  of  the  child,  and  was  employed 
to  do  so  by  the  defendant  The  jury  were  charged  ^Hhat 
the  evidence  of  Dr.  Peden  might  be  considered  by.  the 
jury  as  corroborative  of  the  witness  Daly,  (the  mother  of 
the  child,)  so  far  as  to  discover  the  defendant's  intent  and 
connection  with  the  alleged  offense." 

The  defendant  requested  the  court  to  charge  the  jury 
that  the  witness  Daly  was  a  particeps  eriminis  or  accom- 
plice with  the  defendant,  which  discredited  her ;  and  that 
she  should  be  corroborated^  to  entitle  her  testimony  to 
full  credit;  which  was  refused,  and  the  defendant  ex- 
cepted. The  court  did  charge  the  jury  that  the  witness 
was  not  a  legal  accomplice,  for  the  want  of  evidence  and  * 
prosecution,  although  necessarily  privy  to  the  defendant's 
acts ;  to  which  there  was  an  exception.  The  jury  were 
further  instructed,  that  if  they  found  from  the  evidence 
that  the  witness  Daly  was  concerned  in  the  alleged  offense 
with  the  defendant,  they  might  give  her  evidence  such 
weight  and  credibility  as  they  thought  best,  and  as  it  was 
entitled  to.     And  to  this  the  defendant  excepted. 

The  defendant  was  convicted,  and  the  proceedings  and 
bill  of  exceptions  were  removed  into  this  courts  by  certio- 
rari, for  review. 

A.  MerenesSf  for  the  defendant 

O.  E.  StephenSy  (district  attorney,)  for  the  people. 
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By  the  Courts  Allen,  J.  Objections  were  made  to  the 
Bufficiency  of  the  first  two  couuts  of  the  indictment  I  do 
not  think  them  tenable.  The  offense,  it  is  true,  is  not  in 
the  first  count  charged  in  the  very  words  of  the  statnte, 
but  in  substance-^the  substantial  facts  constituting  the 
statutory  offense — are  well  stated ;  and  this  is  sufficient 
'  (The  People  v.  S^kham^  1  Park.  JSep.  424.  Thompson  t. 
The  Peoplcy  3  id.  208.)  But  as  there  are  three  counts  to 
which  no  exception  is  taken,  and  as  there  is  a  general 
verdict  of  guilty,  the  conviction  must  be  sustained,  as  the 
verdict  will  be  supplied  to  the  good  counts.  {The  People  v. 
Curling,  1  John.  320 ;  Same  v.  Cooper,  13  Wend.  379.) 

The  witness  Daly  was,  upon  her  own  statement,  guilty 
of  a  criminal  offense  of  the  same  grade  as  that  charged 
upon  the  defendant,  and  was  as  liable,  upon  conviction, 
to  the  same  punishment  (3  B.  S.  5th  ed.  975,  §  21.)  The 
submission  to  an  operation,  or  the  taking  of  drugs,  with 
intent  to  procure  a  miscarriage,  is  a  moral  as  well  as  a  legal 
offense ;  and  that,  with  the  .confessed  want  of  chastity, 
was  an  impeachment  of  the  Witness,  and  rendered  a  eor« 
roboration  proper,  even  if  it  was  not  indispensable.  Her 
avowed  enmity  to  the  defendant  went  to  her  credibility, 
and  the  circumstances  of  the  case  resting  alone  upon  her 
testimony,  were  not  necessarily  conclusive  as  to  the  guilt 
of  the  defendant  There  was  a  fair  question  for  the  jury, 
upon  all  the  evidence,  as  to  the  guilt  or  innocence  of  the 
accused,  and  no  one  could  have  questioned  the  verdict  of 
the  jury,  either  way.  But  if  the  witness  Daly  was  in  truth 
corroborated,  so  that  her  statement  could  challenge  im- 
plicit belief,  there  was  no  doubt  of  the  guilt  of  the  defend- 
ant  The  testimony  of  Dr.  Peden  was  relied  upon  as  thus 
corroborating  the  witnesa  And  the  judge  charged  that  it 
was  corroborative  as  to  the  defendant's  intent  tmd  eonnee- 
turn  with  the  alleged  offense.  Kow  it  only  corroborated  her 
as  to  the  single  £ftct  of  the  birth  of  the  child,  which  was 
not  disputed,  and  which  did  not  at  all  tend  to  prove  the 
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offense.  She  did  not  testify  that  she  was  attended  by  Dr. 
Peden,  or  that  the  accused  employed  him ;  and  if  she  had^ 
the  case  wonld  not  have  been  varied*  They  were  com- 
paratively unimportant  fieu^ts,  not  in  the  least  implicating 
the  accused  in  a  criminal  •offense.  The  claim  is  that  the 
fact  of  the  employment  of  Dr.  Peden  by  the  defendant  to 
attend  upon  the  girl  at  her  confinement  is  some  evidence 
o^  his  paternity  of  the  child,  and  this  latter  fact  being 
proved,  a  motive  existed  for  the  commission  of  the  offense, 
and  that  this  motive  thus  inferred  corroborates  the  evi- 

m 

dence  of  the  girl  as  to  the  actual  guilt  of  the  party. 
This  is  quite  too  far  fetched  and  &nciftiL  It  was  neces- 
sary to  infer  a  fact,  to  wit,  the  guilly  connection  of  the 
accused,  with  the  perjury  of  the  girl  from  another  fact 
which  is  equally  consistent  with  the  entire  innocence  of 
the  accused  He  may  have  employed  Dr«  Peden  from 
sympathy  for  the  girl  and  as  an  act  of  charity ;  or  may 
have  done  so  at  her  request,  for  she  has  not  said  to  the 
contrary ;  and  the  very  publicity  of  the  personal  employ- 
ment of  a  respectable  physician,  when  it  might,  if  there 
was  guilt  to  conceal,  have  been  done  in  various  ways  with- 
out the  appearance  of  the  defendant,  or  implicating  him 
in  the  least,  would  seem  to  evidence  a  conscious  innocence 
and  purity  of  purpose ;  at  least  it  is  capable  of  this  con- 
struction. But  concede  that  from  this  fact  the  jury  might 
infer  that  the  reason  of  his  interest  in  the  girl  was  because 
he  was  chargeable  with  her  pregnancy,  and  that  therefore 
there  was  a  motive  for  the  commission  of  the  offense,  that 
does  not  necessarily  prove,  or  tend  to  prove,  guilt  in  the 
respect  charged.  What  would  be  a  sufficient  inducement 
to  one  man  to  commit  a  crime  the  most  heinous  would  be 
no  temptation  to  another  to  offend  in  the  least  against  the 
laws.  It  is  difficult  to  see  how  the  performance  of  an  act 
legitimate  and  proper  in  I^Tovember  can  tend  to  establish 
the  commission  of  a  crime  in  May  or  June  preceding ;  or 
how  it  is  to  be  inferred  that  because  the  accused  was 
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willing  or  desirous  that  the  girl  should  be  properly  attended 
and  cared  for,  on  her  delivery  when  her  fall  time  was 
come,  he  attempted  to  procure  a  miscarriage  by  unlawful 
means,  in  the  earlier  stages  of  pregnancy.  A  corrobora- 
tion, to  be  of  any  avail,  should  be  as  to  some  matter  mate- 
rial to  the  issue.  To  prove  that  a  witness  has  told  the 
truth  as  to  immaterial  matters  has  no  tendency  to  confirm 
his  testimony  involving  the  guilt  of  the  party  on  tri^. 
(1  Oreenl.  an  Ev.  §  381,  n.  1.)  In  Rez  v.  Addis^  (6  Car.  rf"  P. 
388,)  Pattbrson,  J.,  said  "  The  corroboration  of  an  accom- 
plice [and  the  rule  must  be  the  same  as  to  any  witness  for 
any  reason  needing  confirmation  and  support]  ought  to 
be  to.  some  fact  or  facts  the  truth  or  falsehood  of  which 
goes  to  prove  or  disprove  the  ofiTense  charged  against  the 
person."  And  in  Bex  v.  WM,  (6  Oar.  ^  P.  696,)  Wil- 
LIAMS,  J.,  said  that  something  ought  to  be  proved  tending 
to  bring  the  matter  home  to  the  prisoners ;  and  that  prov- 
ing by  other  witnesses  that  the  robbery  was  committed  in 
the  way  described  was  not  such  a  confirmation  of  the 
accomplice  as  would  entitle  his  evidence  to  credit  And 
see  Bex  v.  Wilkes^  (7  Car,  ^  P.  272 ;)  and  to  the  same  effect, 
Commonwealth  v.  Bostvorth,  (22  Pick.  397  ;)  Pe&pU  v.  DaviSj 
21  Wend.  309.) 

The  question  is  not  whether  it  was  indispensable  to  the 
conviction  that  the  witness  should  be  corroborated.  I  do 
not  think  it  was ;  but  that  the  jury  might,  in  their  discre- 
tion, have  convicted  upon  the  unsupported  evidence  of  the 
witness.  Whether  it  would  have  been  discreet  to  do  so  is 
quite  another  question,  and  it  is  quite  possible  that  the 
jury  would  have  been  unwilling  to  do  so.  And  the  charge 
that  the  evidence  of  Dr.  Peden  was  corroborative  of  the 
testimony  of  the  witness  in  respect  to  the  principal  fact, 
to  wit,  "  the  defendant's  intent  and  connection  with  the 
alleged  offense,"  may  well  have  been,  and  doubtless  was, 
influential  with  the  jury,  inducing  them  to  give  that  credit 
to  her  testimony  which  was  not  due  to  her  uncorroborated 
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statement  It  cannot  be  said  that  this  error  in  the  charge 
could  not  have  prejudiced  the  defendant.  There  are  other 
parts  of  the  charge  which  might  entitle  the  defendant  to 
a  teyersal  of  the  conviction ;  but  I  do  not  deem  it  neces- 
saiy  to  remark  upon  them. 

For  the  error  stated,  the  conviction  must  be  reversed, 
and  a  venire  de  novo  awarded  to  the  Lewis  county  sessions. 

[Oswioo  Qbkbsal  Tbsh,  July  14, 1868.    JUm,  MMnj  Morgan  and  Saeon^ 
JostioeB.] 


Thb  Pboplb  v8.  Pombrot  Jonbs  and  others. 

The  duties  derolTed  upon  commissionen  of  excise  by  the  "  act  to  sappress 
intemperance  and  to  regulate  the  sale  of  intoxicating  liquors,"  (Xowv  <(f 
1857,  eh.  628,)  call  for  the  exercise  of  discretion  and  Judgment,  and  are,  to 
some  extent,  discretionary  and  Judicial. 

The  commissioners  cannot  be  coerced  in  the  exercise  of  their  discretion,  by 
mandamus  or  otherwise,  and  for  a  mere  mistake  are  not  liable,  either  civilly 
or  criminally.  But  for  an  unlawftil  and  corrupt  exercise  of  the  powers 
Tested  in  them,  they  are  answerable  criminally. 

Thej  cannot  willfully  and  knowingly  violate  the  law  with  impunity ;  and  while 
they  are  only  responsible  for  good  fiuth  and  integrity,  they  cannot,  from  cor- 
rupt motives,  either  grant  or  withhold  a  license  improperly,  and  shield  them« 
selves  under  the  Judicial  character  of  their  office. 

The  words  "  inn,  tavern  or  hotel,"  contahied  in  the  act  of  1857,  are  used  synony« 
mously,  to  designate  what  is  ordinarily  and  popularly  known  as  an  inn  or 
tavern,  or  place  fbr  the  oitertahmient  of  travelers,  and  where  all  their  wants 
can  be  supplied.  The  words  *'  inn  or  tavern"  were  so  used  in  the  prior  cor- 
responding enactments* 

To  constitute  an  inn-keeper,  a  tavern-keeper,  or  hotel-keeper,  the  party  so  desig- 
nated must  receive  and  entertain  as  guests  those  who  choose  to  visit  his 
house.  A  restaurant,  where  meals  are  furnished,  is  not  an  inn  or  tavern* 
P^  Allbv,  J. 

It  by  no  means  foHows  that  because  the  place  was  an  unfit  place  for  a  tavern, 
or  the  license  was  improvidently  or  improperly  granted,  the  commissioners 
of  excise  were  necessarily  guilty  of  a  criminal  offense  in  granting  a  license. 

To  constitute  an  offense,  the  license  must  have  been  granted  with  full  knowl- 
edge of  the  tsucts,  and  willfiilly. 

Tlie  ofitoae  oonrists  in  the  motive  and  intent  with  which  the  act  was  done. 


M    Stl 
61hS31 


312       CASES  IN  THE  SUPREME  COURT. 

— ^— — — — — i^™^^^— ^■«— ^— — ^— — ~-  ■ » — .^— ^1^— ^^.^— ^— ^i» 
The  People  «.  Jones. 

The  meie  grantiag  of  a  license  wluch  a  court  or  J1117  might  saj  oni^t'oot 
to  hare  been  granted,  is  not  an  offense ;  but  the  Juiy  must  be  able  to  say^ 
fix>m  the  evidence,  that  the  commissioners,  or  such  as  are  pronounced  guilty, 
knew,  at  the  tune,  that  it  was  not  a  proper  case  for  a  license  under  the  statute, 
and  nevertheless  granted  it,  in  wiUfdl  disregard  of  the  statute ;  that  is,  that 
they  knowingly  and  purposely  disregarded  the  statute. 

If  they  acted  In  good  faith,  though  erroneously,  they  cannot  be  punished. 

They  have  the  power  to  do  the  act,  and  only  a  criminal  intent  can  make  the 
act  criminal,  although  erroneously  done. 

On  the  trial  of  an  indictment  against  commissioners  of  excise,  for  wiUMly, 
nnlawfliUy  and  corruptly  granting  a  tavern  license,  the  court  charged  the 
Jury,  in  substance,  that  if  they  should  find  that  the  defendants  knew  the 
character  of  the  place  licensed,  yet  if  they  believed,  from  the  evidence,  that 
the  defendants  thought  tlie  place  a  fit  and  proper  one  to  be  licensed  as  a 
tavern,  under  the  statute,  they  should  acquit ;  but  if  the  Jury,  from  the  evi- 
dence, believed  that  the  defendants  did  not  consider  the  premises  in  qnea- 
tion  fit  and  proper  to  be  thus  lioensed,  but  vnllAilly  and  corruptly  licensed 
the  same,  in  violation  of  the  statute,  they  should  find  the  defendants  guilty ; 
Sdd  that  this  portion  of  the  charge  was  correct. 

But  that  it  was  erroneous  to  charge  the  Jury  that  if  the  act  was  unlawfril; 
that  is,  if  the  license  ought  not  to  have  been  granted,  under  the  statute,  and 
the  defendants  Intended  to  do  the  act,  viz.,  to  grant  the  license,  they  should 
be  convicted ;  that  they  could  not  shield  themselves  because  they  did  not 
suppose  the  act  was  in  violation  of  law,  or  because  they  mistook,  or  were 
ignorant  of  the  law^  or  because  they  supposed  they  were  acting  according 
to  the  statute. 

• 

THIS  case  came  before  the  court  on  a  bill  of  exceptions 
removed  by  certiorari  from  the  court  of  general  ses- 
sions of  Oneida  county.  The  defendants,  commissioners 
of  excise  in  that  county,  were  indicted  tor  willfully,  un- 
lawfully and  corruptly  granting  a  tavern  license  to  one 
George  A.  Allen,  of  the  city  of  Utica.  Allen  kept  a 
drinking  saloon  at  the  city  garden  in  Utica,  in  rear  of  a 
store  on  Genesee  street/^nly  accessible  from  the  street 
through  an  alley  or  arched  passage  way,  six  feet  wide  by 
twelve  feet  high.  The  only  bed  in  the  building  was  one 
occupied  by  the  attendant,  in  a  stall  or  box  six  feet  by 
five  in  size,  and  which  had  been  put  up  as  a  place  tor 
eating,  when  the  building  was  used  as  an  eating  saloon. 
The  building  never  had  any  accommodations  for  travelers, 
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and  travelers  never  were  accommodated  there.  On  the 
trial  it  appeared  that  one  of  the  commissionerB  perBonall^/"^ 
inspected  the  premises  before  granting  the  license. /The 
license  was  applied  for  upon  the  petition  of  twenty  free- 
holders of  the  cily,  and  a  certificate  was  produced,  ad- 
dressed to  the  excise  board,  in  addition  to  this  petition, 
signed  by  the  mayor  and  several  of  the  most  respectable 
and  inflaential  citizens  of  tJtica,  certifying  that  Allen  had 
kept  a  ^^ quiet,  orderly  and  respectable  hoase,"  and  that 
they  believed  "  that  he  should  be  licensed/'  The  pros- 
ecution gave  in  evidence,  under  objection,  a  letter  addressed 
to,  and  received  by,  the  defendants,  before  granting  the 
license,  from  a  prominent  gentleman  in  Utica,  stating  cer* 
tain  objections  to  the  license  of  Allen,  and,  among  other 
things,  stating  that  his  place  was  a  ^^mere  saloon.''  The 
question  was  pqt  by  the  prosecution  to  Allen,  while  he 
was  under  examination  as  a  witness,  ^'Did  you  keep  any 
beds  or  bedding  there,  for  the  accommodation  of  travel- 
ers?'' which  was  objected  to  and  the  objection  overruled, 
and  the  answer  was  in  the  negative.  The  court  charged 
the  jury  that  one  question  was,  whether  the  place  kept  by 
Allen  was  an  inn,  tavern  or  hotel,  within  the  intent  and 
meaning  of  the  excise  act;  to  which  the  defendants  ex- 
cepted. The  jury  were  also  charged  that  it  was  for  them 
to  say  whether  the  evidence  in  the  case  showed  that  the 
place  in  question  had  the  characteristics  of  an  inn  or  tav- 
ern; to  which  there  was  also  an  exception.  And  after 
charging,  in  substance,  that  if  the  jury  should  find  that 
the  defendants  knew  the  character  of  the  place  licensed, 
yet  if  they  believed  from  the  evidence  that  the  defendants 
tiiought  the  place  a  fit  and  proper  one  to  be  licensed  as  a 
tavern,  under  the  statute,  they  should  acquit ;  but  if  the 
juty,  from  the  evidence,  believed  that  the  defendants  did 
not  consider  the  premises  in  question  fit  and  proper  to  be 
thus  licensed,  but  willfully  and  corruptly  licensed  the 
premises  in  violation  of  the  statute,  they  should  find  the 
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The  mere  grantiog  of  a  lioeiue  which  a  court  or  Jiirj  might  saj  oni^tnoi 
to  have  been  granted,  is  not  an  offense;  but  the  Jury  must  be  able  to  aajp 
from  the  evidence,  that  the  commissioners,  or  such  as  are  pronounced  guilty, 
knew,  at  the  time,  that  it  was  not  a  proper  case  for  a  license  under  the  statute, 
and  nevertheless  granted  it,  in  wlllfdl  disregard  <^  the  statute ;  that  is,  tfasit 
they  knowingly  and  purposely  disregarded  the  statute. 

If  they  acted  in  good  fidth,  though  erroneously,  they  cannot  be  punished. 

They  have  the  power  to  do  the  act,  and  only  a  criminal  intent  can  make  the 
act  criminal,  although  erroneously  done. 

On  the  trial  of  an  Indictment  against  commissioners  of  excise,  for  willAyiy, 
nnlawfliUy  and  corruptly  granting  a  tavern  license,  the  court  charged  the 
Jury,  in  substance,  that  if  they  should  find  that  the  defendants  knew  the 
character  of  the  place  licensed,  yet  if  they  believed,  from  the  evidence,  that 
the  defendants  thought  the  place  a  fit  and  proper  one  to  be  licensed  as  a 
tavern,  under  the  statute,  they  should  acquit ;  but  if  the  Juty,  from  the  evi- 
dence, believed  that  the  defendants  did  not  consider  the  premises  in  ftuea- 
tion  fit  and  proper  to  be  thus  licensed,  but  willAilly  and  corruptly  licensed 
the  same,  in  violation  of  the  statute,  they  should  find  the  defendants  guilty ; 
Bdd  that  this  portion  of  the  charge  was  correct. 

But  that  it  was  erroneous  to  charge  the  Jury  that  if  the  act  was  unUwftil ; 
that  is,  if  the  license  ought  not  to  have  been  granted,  under  the  statute,  and 
the  defendants  intended  to  do  the  act,  via.,  to  grant  the  license,  they  should 
be  convicted ;  that  they  could  not  shield  themselves  because  they  did  not 
suppose  the  act  was  in  violation  of  law,  or  because  they  mistook,  or  were 
ignorant  of  the  law,  or  because  they  supposed  they  were  acting  according 
to  the  statute. 

THIS  case  came  before  the  court  on  a  bill  of  exceptions 
removed  by  certiorari  from  the  court  of  general  ses- 
sions of  Oneida  county.  The  defendants,  commissioners 
of  excise  in  that  county,  were  indicted  for  willfully,  un- 
lawfully and  corruptly  granting  a  tavern  license  to  one 
George  A.  Allen,  of  the  city  of  Utica.  Allen  kept  a 
drinking  saloon  at  the  city  garden  in  Utica,  in  rear  of  a 
store  on  Genesee  street/^nly  accessible  from  the  street 
through  an  alley  or  arched  passage  way,  six  feet  wide  by 
twelve  feet  high.  The  only  bed  in  the  bnilding  was  one 
occupied  by  the  attendant,  in  a  stall  or  box  six  feet  by 
five  in  size,  and  which  had  been  put  up  as  a  place  for 
eating,  when  the  building  was  used  as  an  eating  saloon. 
The  building  never  had  any  accommodations  for  travelers. 
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and  travelers  never  were  accommodated  there.  On  the 
trial  it  appeared  that  one  of  the  commisBioners  personall^/^ 
inspected  the  premises  before  granting  the  license. yrhe 
license  was  applied  for  upon  the  petition  of  twenty  free- 
holders of  the  city,  and  a  certificate  was  produced,  ad- 
dressed to  the  excise  board,  in  addition  to  this  petition, 
signed  by  the  mayor  and  several  of  the  most  respectable 
and  influential  citizens  of  Utica,  certifying  that  Allen  had 
kept  a  '^  quiet,  orderly  and  respectable  house,''  and  that 
they  believed  "  that  he  should  be  licensed/'  The  pros- 
ecution gave  in  evidence,  under  objection,  a  letter  addressed 
to,  and  received  by,  the  defendants,  before  granting  the 
license,  fix>m  a  prominent  gentleman  in  Utica,  stating  cer- 
tain objections  to  the  license  of  Allen,  and,  among  other 
things,  stating  that  his  place  was  a  ^^mere  saloon."  The 
question  was  pc^t  by  the  prosecution  to  Allen,  while  he 
was  under  examination  as  a  witness,  '^Did  you  keep  any 
beds  or  bedding  there,  for  the  accommodation  of  travel- 
ers?*' which  was  objected  to  and  the  objection  overruled, 
and  the  answer  was  in  the  negative.  The  court  charged 
the  jury  that  one  question  was,  whether  the  place  kept  by 
Allen  was  an  inn,  tavern  or  hotel,  within  the  intent  and 
meaning  of  the  excise  act ;  to  which  the  defendants  ex- 
ceptedf  The  jury  were  also  charged  that  it  was  for  them 
to  say  whether  the  evidence  in  the  case  showed  that  the 
place  in  question  had  the  characteristics  of  an  inn  or  tav- 
ern; to  which  there  was  also  an  exception.  And  after 
charging,  in  substance,  that  if  the  jury  should  find  that 
the  defendants  knew  the  character  of  the  place  licensed, 
yet  if  they  believed  from  the  evidence  that  the  defendants 
thought  the  place  a  fit  and  proper  one  to  be  licensed  as  a 
tavern,  under  the  statute,  they  should  acquit ;  but  if  the 
juty,  from  the  evidence,  believed  that  the  defendants  did 
not  consider  the  premises  in  question  fit  and  proper  to  be 
thus  licensed,  but  willfully  and  corruptly  licensed  the 
premises  in  violation  of  the  statute,  they  should  find  the 
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-defendants  guilty;  and  submitting  that  question  to  the 
jury,  proceeded  to  charge  them,  as  stated  in  the  bill  of 
exceptions,  "by  way  of  general  propositions,'*  "that  if 
the  act  which  the  defendants  did,  in  granting  the  license 
in  question,  was  unlawful  or  in  violation  of  the  statute, 
and  the  defendants  intended  to  do  the  act,  they  could  not 
shield  themselves,  or  escape  conviction  because  they  did 
not  suppose  that  act  was  in  violation  of  the  law."  To 
which  the  defendants  excepted.  Also,  "that  ignorance 
of,  or  mistake  of,'  the  law  is  no  excuse  or  defense;  that  if 
the  act  which  the  defendants  did,  in  granting  the  license 
in  question,  was  unlawful,  or  in  violation  of  law,  and  the 
defendants  intended  to  do  the  act,  they  could  not  shield 
themselves  because  they  mistook  or  were  ignorant  of  the 
law ; "  to  which  there  were  was  also  an  exception.  Also, 
"  that  if  the  defendants  did  know  the  true  character  and 
condition  of  the  place  kept  by  Allen,  before  or  at  the  time 
the  same  was  licensed,  it  was  no  excuse  or  defense  that 
in  granting  th^  license  they  supposed  they  were  acting 
according  to  the  statute,  if  in  fact  the  place  kept  by  Allen 
was  one  which,  according  to  the  statute,  could  not  be  law- 
fully licensed."  And  to  this  proposition  ther^B  was  an 
exception. 

The  jury  rendered  a  verdict  of  guilly  against  all  the 
defendants,  and  judgment  was  stayed,  and  the  proceedings 
removed  into  this'  court  by  certiorari. 

F.  Keman^  for  the  defendants. 

H.  T.  JenkinSy  (district  attorney,)  for  the  people. 

• 

By  the  Court,  Allen,  J.  The  duties  devolved  upon 
commissioners  of  excise  by  the  "  act  to  suppress  intemper- 
ance and  to  regulate  the  sale  of  intoxicating  liquors," 
(Laws  of  1857,  eh.  628,)  call  for  the  exercise  of  discretion 
and  judgment,  and  are,  to  some  extent,  discretionary  and 


OSWEGO-JULY,  1883.  *  816 


The  People  v.  Jones. 


judicial.  The  commissioners  cannot  be  coerced  in  the 
exercise  of  their  discretion,  by  mandamns  or  otherwise, 
and  for  a  mere  mistake  are  not  liable  either  civilly  or 
criminally.  But  for  an  unlawful  and  corrupt  exercise  of 
the  powers  vested  in  them  they  are  answerable  criminally. 
They  cannot  willfully  and  knowingly  violate  the  law  with 
impunity ;  and  while  they  are  only  responsible  for  good 
faith  and  integrity,  they  cannot  from  corrupt  motives  either 
grant  or  withhold  a  license  improperly,  and  shield  them-  / 
selves  under  the  judicial  character  of  their  office.  The 
law  is  well  guarded,  and  is  distinct  and  plain  in  its  pro- 
visions regulating  the  duties  of  the  commissioners  in  the 
granting  of  licenses ;  and  the  legislature  intended  to,  and 
I  think  have,  hedged  it  about  with  all  practicable  safoi- 
guards  necessary  to  secure  all  the  requisite  accommoda- 
tions for  the  traveler,  and  at  the  same  time  protect  the 
public  against  a  flood  of  mere  tippling-bouses  and  nurse- 
ries of  intemperance — drinking  places  not  connected  with 
a  place  for  the  legitimate  entertainment  of  travelers. 
Whether  the  law,  or  any  law  distinguishing  between  the 
traffic  in  intoxicating  drinks  and  other  commodities,  is 
wise  or  unwise  is  not  for  us  to  decide.  The  legislature 
is  supreme  in  its  action  on  that  subject,  and  we  have  only 
to  give  effect  to  the  laws  as  they  are  enacted.  It  was  said 
by  the  court  of  Eang's  Bench,  in  the  last  century,  that 
*^  the  mischief  of  granting  a  license  improperly  was  infin- 
itely greater  than  that  of  revising  one ;  for  in  the  former 
case  it  might  be  productive  of  injury  to  the  whole  com- 
munity, while  in  tie  latter  the  grievance  was  felt  only  by 
the  individual."  {King  v,  Eolland,  1  T.  B.  692.)  Acrim- 
inal  information  was  sustained  in  that  case  for  granting  a 
license  to  an  improper  house.  Lord  Mansfield,  in  Bex  y. 
Taunffj  (I  Burr.  660,)  speaking  of  the  discretionary  power 
vested  in  commissioners  of  excise,  says :  ^^  But  though 
discretion  does  mean  (and  can  mean  nothing  else  but) 
exercising  the  best  of  their  judgment  upon  the  occasion 
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that  calls  for  it,  yet  if  this  discretion  be  willfully  abused 
it  is  criminal^  and  ought  to  be  under  the  control  of  thi^ 
court."  The  information  in  that  case  was  refhsed,  because 
the  justices  had  "  acted  both  honestly  and  legally  in  re^ 
fusing  to  grant  the  license  in  a  place  where  there  was 
already  a  sufficiency." 

An  indictment  for  willfully  and  corruptly  granting  a 
license  to  a  person  to  sell  spirituous  liquors  as  an  inn- 
keeper,  the  commissioners  knowing  that  the  applicant  was 
not  a  man  of  good  moral  character,  nor  a  person  of  suffix 
cient  ability  to  keep  a  tavern,  was  sustained,  on  demurrer, 
in  T?ie  People  v.  Norton,  (7  Barb.  477,)  and  the  reasoning 
of  Judge  Willard  is  entirely  conclusive.  And  see,  to  the 
same  effect,  The  State  v.  McDonald,  (4  Harr.  555,)  and  Bus- 
V  8ell  on  OrimeSy  116.  The  act  of  1857  (supra,  §  6)  absolutely 
prohibits  the  granting  of  a  license  to  any  person  to  sell 
strong  and  spirituous  liquors  to  be  drank  on  his  premises^ 
*^  unless  such  person  proposes  to  keep  an  inn,  tavern  or 
hotel,  and  unless  the  commissioners  are  satisfied  that  the 
applicant  is  of  good  moral  character ;  that  he  has  suffi- 
cient ability  to  keep  an  inn,  tavern  or  hotel,  and  the 
necessary  accommodations  to  entertain  travelers,  at  the 
place  where  such  applicant  resides  or  proposes  to  keep 
the  same."  And  the  same  statute  (§  8)  requires  every 
keeper  of  an  inn,  tavern  or  hotel  in  a  city  to  keep  at  least 
three  spare  beds,  and  the  necessary  bedding,  for  the  ac« 
commodation  of  travelerEu^*^  The  terms  ^^inn,  tavern  or 
hotel,"  mentioned  in  the  statute,  are  used  synonymouely, 
to  designate  what  is  ordinarily  and  popularly  known  as  an 
inn  or  tavern,  or  place  for  the  entertainment  of  travelers, 
and  where  all  their  wants  can  be  supplied.  The  words 
"  inn  or  tavern"  were  so  used  in  the  prior  corresponding 
enactments.  (1  B.  S.  679,  §  10.  Overseers  of  the  Po&r  cf 
Crown  Point  v.  Warner,  3  Hill,  150.)  A  "  hotel "  is  an  inn 
or  house  for  entertaining  strangers  or  travelers.  An  **inn" 
is  a  house  for  the  lodging  and  entertainment  of  travelers. 


A 
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In  America,  Webster  says  it  is  often  a  tavern  where  liquors 
are  famished  to  travelers  or  others.  ^*  Tavern/'  the  same 
lexicographer  says,  is,  in  some  of  th«  United  States,  syn- 
onymoas  with  inn  or  hotel,  and  denotes  a  house  for  the 
entertainment  of  travelers,  as  well  as  the  sale  of  liquors. 
(See  WebiUr'e  Die.)  Bonvier  defines  an  ^'  inn  "  as  a  house 
where  a  traveler  is  furnished  with  every  thing  ^e  has  oc- 
casion for  while  on  his  way ;  and  he  gives  substantially 
the  same  definition  of  a  '^  tavern."  Bauvier's  Law  Die.) 
To  constitute  an  inn-keeper^  a  tavern-keeper,  or  hotel- 
keeper,  the  party  so  designated  must  receive  and  entertain 
as  guests  those  who  choose  to  visit  his  house ;  and  a  restau- 
rant where  meals  are  furnished  is  not  an  inn  or  tavenu 
( Wintermtste  v.  Clark,  5  BemAf.  242.  Carpenter  v.  Taylor y 
1 BOL  193.) 

It  is  very  evident  that  tibte  place  of  Allen  was  not  an  inn, 
tavern  or  hotel,  and  could  not  have  been  connected  with 
one,  and  that  he  had  not  the  ability  at  that  place  to  keep 
a  tavern  with  the  necessary  accommodations  for  travelers, 
or  in  any  way  to  comply  with  the  statute ;  and  there  is  no 
pretense  that  he  proposed,  or  that  it  was  expected,  to  use 
his  license  at  any  other  place.  It  is  equally  evident  that  a 
tavern  was  not  required  for  the  accommodation  of  travel- 
era,  at  that  place;  and  that  the  license  was  not  wanted  for 
the  oonveni^iee  of  a  house  of  entertainment  for  travelers. 
Bat  it  by  no  means  follows  that  because  the  place  was  an 
unfit  place  for  a  tavern,  or  the  license  was  improvidently 
or  improperly  granted,  the  defendants  were  necessarily 
guilty  of  a  criminal  offense  in  granting  the  license.  To 
constitote  an  offense  the  license  must  have  been  granted 
with  AzU  knowledge  of  the  facts,  and  willfully.  {See  King 
V.  Holland,  aupraJ)  The  offense  consists  in  the  motive  and 
intent  with  which  the  act  was  done.  The  mere  granting 
of  a  license  which  a  court  or  jury  might  say  ought  not  to 
have  been  granted,  is  not  an  offense ;  but  the  jury  must 
1)6  able  to  say,  from  the  evidence,  that  the  commissioners, 
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or  sQch  as  are  pronounced  guilty,  knew,  at  the  time,  that 
it  was  not  a  proper  case  for  a  license  under  the  statnte, 
and  nevertheless  granted  it  in  willful  disregard  of  the  stat- 
ute; that  is,  that  they  knowingly  and  purposely  disre- 
garded the  statute.  If  they  acted  in  good  faith,  although 
erroneously,  they  cannot  he  punished.  (OomtMnwMUh  v. 
Bradfordj  9  Met,  268.)  It  is  not  like  the  case  of  an  aheo- 
lute  want  of  power  to  do  the  act,  as  in  Rex  y*  Samebwy^ 
(4  T.  B.  451 ;)  or  where  a  positive  duty  is  imposed  by  law 
upon  an  officer,  as  in  The  People  v.  Brooke^  (1  Denioy  407«) 
Here  the  defendants  had  power  to  do  the  act,  and  onlj^a 
criminal  intent  could  make  the  act  criminal,  although  erro- 
V^neously  done.  The  main  proposition  in  the  charge  was, 
upon  this  view  of  the  law,  correct ;  but  for  ^^  the  general 
propositions"  which  followed  it  there  would  have  been 
no  en^or,  I  think,  for  which  the  conviction  should  be  re- 
versed, although  one  or  more  of  the  other  parts  of  the 
charge  might  have  been  somewhat  more  explicit  I  an« 
derstand  the  court  to  have  instructed  the  jury  that  if  the 
act  was  unlawful ;  that  is,  if  the  license  ought  not  to  have 
been  granted,  under  the  statute,  and  the  defendants  in- 
tended to  do  the  act,  that  is,  to  grant  the  license,  they 
should  be  convicted.  The  charge  was  that  they  could  not 
shield  themselves  because  they  did  not  suppose  the  act 
was  in  violation  of  law,  or  because  they  mistook  or  weyre 
ignorant  of  the  law,  or  because  they  supposed  they  were 
acting  according  to  the  statute.  This  was  in  effect  placing 
the  jury  in  the  place  of  the  commissioners^  to  review  their 
decision,  and  if  it  was  found  out  to  have  been  warranted 
by  the  statute  they  were  to  convict ;  for  that  the  oommis- 
sioners  signed  the  license  intentionally  and  voluntarily 
was  not  disputed ;  and  this  was  the  only  other  fact  neces- 
sary to  a  conviction.  It  is  true  this  is  in  direct  conflict 
with  the  other  portions  of  the  charge,  but  it  is  in  the  bill 
of  exceptions,  and  is  not  a  correct  exposition  of  the  law, 
and  we  are  not  at  liberty  to  speculate  whether  it  did  or 
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did  nof  mislead  the  jory.  In  this  part  of  the  charge  Ike 
principles  of  Bex  v.  Sainsbuty  and  The  People  v.  Brooke, 
where  a  positive  law  was  violated  and  a  positive  duty  neg- 
lected^ and  where  the  intent  was  a  legal  presumption,  were 
a{^Ued  to  this  case  where  the  law  gave  a  discretionary 
power,  and  the  intent  and  motive  was  all  important,  and 
was  the  question  of  &ct  to  he  passed  upon  by  the  jury. 
As  bearing  upon  this,  the  knowledge  by  the  defendants 
of  the  place  and  all  its  surroundings,  and  its  previous  his- 
tory)  the  communications  from  others  and  all  the  circum- 
stances, were  relevant  and  competent  as  evidence. 

For  this  error  in  the  charge  the  conviction  must  be 
reversed,  and  a  venire  de  novo  awarded  to  the  sessions  of 
Oneida  county. 

fOflWBOo  OmftAL  Tbbx,  Jnly  14, 1868.    jiUm,  MuUin,  Uargm  and  J^omi, 
J 
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BiSNABi)  Fbiskt,  plaintiff  in  error,  v%.  Thb  Pbopub,  defend- 
ants in  error. 

The  statutory  reguhUions  for  the  drawing  and  sommoning  of  Jarors  were  not 
made  for  the  heneflt  of  parties  to  trials  by  jary  and  for  the  purpose  of  secur- 
ing to  such  parties  (in  dvil  and  criminal  proceedings)  an  impartial  array  of 
Jnrors  fhun  which  the  jury  to  tiy  the  issue  might  be  taken,  but  were  made 
lor  the  purpose  of  securing  an  impartial  distribution  among  citizens  of  the 
onerous  duty  of  performing  Jury  service. 

Hence,  in  the  absence  of  any  suggestion  of  fraud  or  of  ndsconduct,  other  than 
the  mere  fldlnre  to  observe  the  regulations,  the  public,  only,  can  complain 
tiiat  the  reguhUioos  have  been  disregarded.  A  dullenge  to  the  array,  by  a 
prjsoiier  on  trial,  will  not  lie  for  a  disregard  of  the  directions  of  the  statute. 

The  property  or  assessment  qualifications  of  Jurors,  prescribed  by  the  Bevised 
Statutes,  have  been  repealed,  in  respect  to  the  city  of  New  Tork. 

Where  Jurors  are  challenged  for  principal  cause  or  for  favor,  and  upon  the 
triors  finding  against  the  challenges,  the  Jurors  are  challenged  peremptorily, 
bj  the  prisoner,  the  questions  raised  previous  to  the  peremptory  challenges 
are  not  open  for  examination  at  the  instance  of  the  prisoner. 

Intozication  is  never  an  excuse  for  crime.  Even  where  intent  is  a  necessary 
iDgrediaat  in  the  crime  charged,  so  long  as  the  ofEmder  is  capable  of  oon« 
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oeiving  a  design,  he  will  be  presumed,  in  the  absenoe  of  proof  to  the  oontmy, 
to  have  intended  the  natural  consequences  of  his  own  act 
Where  the  killing  of  another  is  unequivocal  and  unprovoked,  the  fact  that  it 
was  committed  while  the  perpetrator  was  intoxicated  cannot  be  allowed  to 
affect  the  legal  character  of  the  crime. 

EBROB  to  the  New  York  general  sessionB,  to  review  a 
conviction  of  the  plaintiflF  in  eri:or,  for  the  murder  of 
Henry  Lazarus,  charged  to  have  beea  committed  on  the 
third  day  of  January,  1865. 

The  prisoner  complained  of  certain  errors  alleged  to 
have  been  committed  on  the  trial,  in  respect  to  the  organ- 
ization of  the  juiy,  the  rulings  of  the  court  as  to  evidence, 
and  the  charge  of  the  court  to  the  jury. 

On  the  trial  the  prisoner  challenged  the  array  of  one 
thousand  jurors  returned  by  the  sheri^  being  an  extra 
panel  ordered  by  the  court  The  causes  of  challenge  to 
the  array  (eight  in  number)  relate  to  the  bias  of  the  sheriff 
and  to  the  mode  of  drawing  and  summoning  of  the  jurors, 
and  were  claimed  by  the  prisoner  to  be  in  direct  violation 
of  the  statute  relating  to  the  summoning  and  drawing  of 
jurors.  The  prosecution  demurred  to  the  challenge,  and 
the  court  sustained  the  demurrer. 

The  prisoner  also  challenged,  for  principal  cause  and 
for  favor,  several  jurors.  The  objections  made  to  them 
individually  appear  in  the  pointa.  The  prisoner  insisted 
that  errors  were  committed  by  the  court  on  these  chal- 
lenges. The  prisoner  challenged  several  jurors  for  prin- 
cipal cause  and  for  fiEivor,  who  were,  notwithstanding  his 
objections,  admitted  to  be  good  jurors,  and  he  then  chal- 
lenged certain  jurors  peremptorily.  The  prisoner,  before 
the  calling  of  the  last  juror  impanneled,  had  exhausted  all 
his  peremptory  challenges. 

After  the  jury  was  impanneled,  a  case  substantiaUy  as 
follows  was  presented  to  the  jury.  Friery  and  the  de- 
ceased Lazarus  kept  drinking  saloons  near  to  each  other, 
in  East  Houston  street,  in  the  city  of  TSew  York.  On  the 
morning  of  January  3, 1865,  between  three  and  four  o'clock^ 
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two  men  drove  up  in  a  sleigh  to  Friery's  place,  where  they 
remained  about  five  minutes.    They  oame  out  with  Friery, 
who  had  been  *^ beastly  drunk''  during  the  night  before, 
and  had  been  drinking  hard  for  a  week.    The  party  went 
into  Lazarus'  drinking  saloon.    Lazarus,  who  was  also 
under  the  influence  of  liquor,  so  much  so  that  his  bar- 
keeper, Connell,  wanted  to  get  him  off  to  home  and  to 
bed,  was  in  the  bar-room  with  two  other  men.    California 
Jack,  one  of  Friery's  companions,  offered  to  bet  that  he 
had  a  man  who  could  lick  any  other  man  there.    Lazarus 
took  up  the  challenge  and  offered  to  fight  any  man  there, 
at  the  same  time  taking  off  a  handkerchief,  in  which  his 
hand  was  wrapped  up.    There  was  some  tendency  to  dis- 
turbance, but  no  blows  were  struck.    The  bar-keeper 
turned  round  to  get  some  cigars,  and  he  heard  Friery  say, 
"You  are  a  good  little  man,  Hany,''  and  as  the  bar* 
keeper  turned  back  to  the  counter,  Friery  had  just  drawn 
a  knifb  out  of  Lazarus'  neck.    There  never  was  any  per- 
sonal difficulty  between  the  prisoner  and  deceased.    The 
evidence  showed  that  both  parties  were  grossly  intoxicated 
at  the  time  of  the  homicide.    On  the  morning  preceding 
the  alleged  murder  the  prisoner  came  into  Lazarus'  place, 
between  four  and  five  o'clock ;  he  was  drunk  at  the  time, 
and  had  a  two-edged  dagger  knife  which  he  stuck  into  the 
counter,  saying,  tl^at  '^  will  be  the  death  of  somebody  here 
before  long,"  or  "sombody  yet,"  or  "some  son  of  a  bitch 
yet."    Lazarus  was  not  there  at  this  time.    On  another 
occasion,  two  weeks  before  the  homicide,  Friery  came  into 
Lazarus'  place  drunk,  when  there  was  a  large  dog  lying 
sick  at  the  time  under  the  table  in  the  bar-room.    Friery 
took  an  ice  pick  out  of  his  pocket  and  commenced  beating 
the  dog,  and  jabbed  the  sharp  end  of  the  pick  down  the 
dog's  mouth  and  broke  out  some  of  his  teeth,  saying  that 
he  could  make  the  dog  sing.    All  this  evidence  was  ob* 
jected  to  by  the  prisoner.    There  was  no  evidence  that 
Friery  knew  the  dog  to  belong  to  Lazarus ;  and  there  was 
Vol.  LTV.  21 
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another  dog  belonging  to  the  bar-keeper  about  the  place 
at  the  same  time.  Evidence  was  also  given  as  to  Friery's 
conduct  on  the  evening  of  January  2, 1865,  between  six 
and  ten  o'clock,  showing  that  he  took  a  mustard  cup  and 
threw  it  across  the  room.  This  was  also  objected  to  by 
the  prisoner. 

The  court  charged  the  jury,  among  other  things,  as 
follows : 

'^  It  does  not  appear  by  the  evidence  in  this  case  that 
any  personal  quarrel  had  occurred  between  the  prisoner 
and  the  deceased  at  any  time  prior  to  the  occurrence  which 
resulted  in  the  death.  Certain  things  have  been  proven 
upon  the  trial  to  have  occurred  in  the  place  kept  by  Las- 
arus,  and  to  these  I  shall  briefly  call  your  attention.  One 
scene,  you  recollect,  described  by  the  witness,  as  when  the 
prisoner  at  the  bar  was  leaning  against  the  counter  and 
drew  a  dagger  or  knife  from  his  pocket,  plunged  it  into 
the  counter,  and  made  the  remark,  that  this  ^will  be  the 
death  of  some  one  yet'  One  of  the  witnesses  said,  ^  some 
one  here,'  or  ^  about  here,'  but  he  was  not  sure  on  cross- 
examination  whether  the  word  ^  here '  was  used  or  not,  or 
whether  the  expression  was,  ^  this  will  be  tiie  death  of 
some  one,  or  some  son  of  a  bitch  yet'  Another  was  the 
occurrence  of  the  beating  of  the  dog,  when  the  sick  dog 
lay  under  the  table,  near  the  stove,  in  Lazarus'  place^ 
The  prisoner  at  the  bar  came  in  there  in  a  state  of  partial 
intoxication,  and  with  an  ice  pick  beat  the  dog  upon  the 
head,  and  afterwards  knocked  out  his  teeth.  The  other 
was  the  occurrence  when  the  prisoner  came  into  the  saloon, 
and,  after  taking  a  drink,  seized  a  mustard  cup  from  the 
lunch  table  and  threw  it  against  the  wall.  Those  three 
occiirrences  have  been  proven  here  on  the  part  of  the  pros- 
ecution to  show,  as  is  claimed  by  them,  that  at  the  times 
mentioned,  feelings  of  hostility  existed  on  the  part  of  the 
prisoner  against  the  deceased,  and  as  bearing  upon  the 
question  of  malice  in  the  commission  of  the  act  with  which 
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he  is  charged.  Now,  I  told  the  counsel,  in  yonr  hearing, 
when  these  faots  were  offered  in  evidenoe,  that  in  my 
judgment  of  the  law  any  act  of  the  prisoner,  in  reference 
to  the  deceased  or  the  property  of  the  deceased,  at  any 
time  shortly  before  this  fatal  occnrrence,  was  admissible  in 
evidence  as  bearing  upon  the  question  of  malice ;  but  what 
degree  of  importance  is  to  be  attached  to  these  acts  is  for 
you  to  say.  For  instance,  the  affkir  in  regard  to  the  dog. 
Unlese  the  prisoner  knew  that  it  was  Lazarus'  dog,  any 
act  of  his  towards  it  would  be  of  no  importance  whatever 
in  this  case.  If  he  knew  it  to  be  Lazarus'  dog,  or  had 
good  reason  to  believe  it  was,  and  then  exercised  towards 
it  this  cruel  treatment,  it  would  be  a  question  for  you  to 
determine  whether  his  treatment*  of  the  dog  was  an  act 
iDdicative  of  personal  hostility  to  Lazarus,. or  Whether  it 
was  a  mere  act  of  reckless  brutality  (if  I  may  say  so)  exer- 
cised towards  a  dumb  beast  If  it  was  the  latter,  how- 
ever much  it  might  be  censured,  yet,  in  considering  the 
case  of  this  prisoner,  it  would  have  no  bearing  upon  the 
question  of  malice  in  the  commission  of  the  crime  with 
which  he  is  charged.  No  matter  what  his  previous  con- 
duct may  have  been  in  regard  to  this  animal,  or  in  regard 
to  other  matters,  if  you  should  find  it  was  merely  the  result 
of  a  want  of  appreciation  of  the  proprieties  of  life,  or  that 
the  acts  were  acts  of  recklessness  or  brutality,  then  the 
prisoner  upon  this  trial  should  not  be  prejudiced  by  them. 
So  in  regard  to  the  mustard  cup.  K  you  should  find  that 
he  threw  it  against  the  wall  merely  in  a  spirit  of  drunken 
recklessness,  and  that  it  did  not  indicate  any  feeling  of 
personal  hostility  to  the  deceased^  it  would  be  an  unim- 
portant &ct  So  in  regard  to  the  sticking  of  the  dagger 
in  the  counter.  If  you  should  come  to  the  conclusion,  on 
looking  at  all  the  testimony,  that  the  remark  that  it  will 
be  tlie  cause  of  the  death  of  some  one  soon,  had  no  appli- 
cation to  the  deceased,  or  had  no  reference  to  the  crime 
which  has  since  been  committed;  it  should  disappear  from 
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the  case,  and  be  treated  as  unworthy  of  consideration.  On 
the  other  hand,  if  you  should  believe  that  all  these  acts 
were  acts  growing  out  of  personal  hostility — if  you  should 
find  that  they  were  acts  indicative  of  his  state  of  mind 
toward  the  deceased,  they  would  bear  very  materially  on 
the  question  of  malice,  or  the  intent  to  commit  the  offense 
with  which  he  is  charged.  So  these  may  be  or  may  not 
be  important"     *    *    *    * 

'^  Kow,  in  regard  to  intoxication,  I  shall  not  attempt  to 
lay  down  any  new  law  or  state  any  views  of  my  own,  be- 
cause it  is  settled  in  this  State,  as  it  is  in  Pennsylvania.  I 
shall  content  myself  by  reading  you  the  law  as  stated  by 
the  courts.  In  the  case  of  The  People  v.  MogerSy  (18  JV.  T. 
Hep.  9,)  it  was  said :  ^  We  must  lay  out  of  view,  as  inap- 
plicable, the  case  of  a  person  who  had  become  insensible 
from  intoxication,  and  who  was  performing  an  act  unac- 
companied by  volition.'  It  is  not  claimed  in  this  case 
that  the  prisoner  at  the  bar  was  a  person  who  had  become 
insensible  from  intoxication,  and  who  was  performing  an 
act  unaccompanied  by  volition ;  therefore  you  must  look 
at  the  prisoner,  not  as  a  man  in  that  state,  but  merely  as 
one  who  was  more  or  less  under  the  influence  of  liquor. 
The  degree  of  intoxication  you  may  determine  in  your 
own  mind,  if  you  can.  If  you  consider  him  as  a  man  who 
was  intoxicated,  but  yet  sensible  and  able  to  do  an  act  in 
accordance  with  his  will,  the  law  is  very  plain.  The  courts 
have  laid  down  this  rule.  'So  rule  is  more  familiar  than 
that  intoxication  is  never  an  excuse  for  crime.  There  is 
no  judge  who  has  been  engaged  in  the  administration  of 
criminal  law  who  has  not  had  occasion  to  assert  it.  Even 
where  intent  is  a  necessary  ingredient  in  the  crime  charged, 
so  long  as  the  offender  is  capable  of  conceiving  a  design, 
he  will  be  presumed,  in  the  absence  of  proof  to  the  con- 
trary, to  have  intended  the  natural  consequences  of  his 
own  act.  Thus  if  a  man,  without  provocation,  shoot 
another,  or  cleave  him  down  with  an  axe,  no  degree  of  in- 
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toxication,  short  of  that  which  shows  that  he  was  at  the 
time  utterly  incapable  of  acting  from  motive,  will  shield 
him  from  conviction.  In  this  case  the  defendant  had 
struck  the  blow  which  caused  the  death,  and  to  this  act 
the  law,  without  further  proof,  would  impute  guilty  design. 
If  the  perpetrator  would  escape  the  consequences  of  the 
act  thus  committed,  it  was  incumbent  on  him  to  show 
either  that  he  wa3  incapable  of  entertaining  such  a  purpose, 
or  that  the  act  was  comm^itted  under  provocation.  The 
adjudications  upon  the  question,  both  in  England  and  this 
country,  are  veiy  numerous,  and  are  characterized  by  a 
singular  uniformity  of  language  and  doctrine.  They  all 
agree  that,  where  the  killing  is  unequivocal  and  unpro- 
voked, the  fact  that  it  was  committed  while  the  perpetrator 
was  intoxicated,  cannot  be  allowed  to  affect  the  legal  char- 

• 

acter  of  the  crime.  There  is  nothing  in  our  statute, 
gentlemen,  which  gives  us  reason  to  say  that  the  legisla- 
ture intended  to  be  understood  as  altering  the  rule  laid 
down  by  the  court  in  the  case  of  The  People  v.  Bogera; 
nothing  to  lead  us  to  believe  that  the  legislature  meant  to 
say  that,  because  a  man  was  intoxicated  when  he  design- 
edly took  the  life  of  another,  his  crime  was  to  be  reduced 
to  murder  in  the  second  degree.  In  the  recent  case  in 
Pennsylvania  the  same  doctrine  is  substantially  laid  down, 
where  the  court  says :  '  No  one  pretends  that  intoxication 
is  of  itself  an  excuse  or  palliation  of  a  crime.  If  it  were, 
all  crimes  would,  in  a  great  measure,  depend  for  their 
criminality  on  the  pleasure  of  their  perpetrators,  since  they 
inay  pass  into  that  state  when  they  will  But  it  is  argued 
that,  because  intoxication  produces  a  state  of  mind  that  is 
easily  excited  by  provocation,  therefore  the  crimes  com- 
mitted under  the  influence  of  such  intoxication  and  provo- 
cation are  less  criminal  than  when  committed  in  a  state  of 
sobriety  under  the  same  provocation.  "We  are  very  sure 
that  no  statute  will  ever  announce  such  a  rule,  and  we  are 
not  authorized  to  announce  it  in  interpreting  the  statute.' 
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The  courts  allow  evidence  of  intoxication  to  be  given  to 
the  jury,  and  the  reason  is  very  well  stated  by  the  court 
in  the  case  of  2%«  People  y.  Bogers^  and  has  been  very  well 
stated  by  the  counsel  here  to-day.  It  is  proper  for  the 
consideration  of  the  jury  in  several  aspects :  First,  as  bear- 
ing upon  the  question  of  intent  A  man  may  be  so  drunk 
as  to  be  incapable  of  forming  any  intent  That  may  be 
the  case.  What  would  be  the  law  in  such  a  case  is  unne- 
cessary to  discuss  any  further  than  I  have  done.  Evidence 
in  regard  to  intoxication  is  admitted^  for  the  purpose  of 
giving  the  jury  an  opportunity  to  say  how  much  weight  is 
to  be  attached  to  expressions  made  immediately  before 
and  after  the  occurrence.  The  evidence  of  this  man's 
intoxication  is  material,  in  determining  what  weight  or  im- 
portance is  to  be  attached  to  the  act  of  sticking  the  knife 
into  the  counter  and  the  declaration  accompanying  it,  or  the 
expression  used  in  the  sleigh,  ^  The  man  is  dead  any  how,' 
or  to  the  expression  used  by  him,  ^  I  will  dance '  at  the 
wake.'  Such  expressions  would  have  more  force  with  the 
jury  if  made  by  a  sober  than  by  an  intoxicated  man. 
Courts  allow  such  evidence  to  come  in  and  to  be  consider- 
ed by  a  jury ;  but  although  they  allow  it  to  be  considered, 
they  declare  intoxication  is  no  excuse  for  crime,  unless  it 
exists  in  the  ^degree  before  mentioned.  Kow,  gentlemen, 
among  the  various  propositions  which  have  been  submit- 
ted by  the  counsel  for  the  prisoner,  I  find  one  or  more  to 
this  effect — *  That  to  convict  the  prisoner  of  murder  in  the 
first  degree,  it  is  necessaiy  for  the  prosecution  to  show 
afiirmatively,  beyond  reasonable  doubt,  that  the  prisoner 
had  an  intent  to  kill  the  deceased.'  Of  course  that  is  so, 
and  I  have  so  charged.  It  must  be  shown  beyond  a 
reasonable  doubt  that  he  intended  to  kill,  but  if  the  inten- 
tion exists  a  moment  before  the  blow  is  struck,  as  I  have 
already  told  you^  it  is  enough.  The  other  proposition, 
'that  the  prosecution  must  affirmatively  prove  that  the 
prisoner's  mind  was  in  a  condition  to  form  the  intent,*  is 
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involved  in  the  general  propositions  which  I  have  submit- 
ted to  yon.  The  other  propositions  in  regard  to  intoxica- 
tion^ and  in  regard  to  the  purpose  for  which  evidence  of 
intoxication  is  allowed  to  go  to  the  jury,  also  in  regard  to 
the  presumptions  of  law,  and  the  general  proposition  that 
the  prisoner  is  entitled  to  every  reasonable  doubt,  I  have 
already  charged.*' 

The  jury  found  a  verdict  of  guilty  of  murder  in  the  first 
degree.  .    _ 

The  prisoner's  counsel  asked  the  court  to  charge  certain 
propositions.  They  were  charged  in  a  modified  form. 
The  charge  of  the  court,  arising  out  of  the  evidence  as  to 
occurrences  on  th^  morning  previous  to  the  murder,  was 
on  the  question  of  malice,  claimed  to  be  calculated  to  mis- 
lead the  jury  as  to  the  intent  of  the  prisoner.  It  was 
insisted  the  charge  was  erroneous,  so  far  as  it  laid  down 
the  law  to  be  that  the  presumption  was  that  Friery  in- 
tended to  kill  Lazarus,  whereas  the  jury  should  have  been 
told  that,  under  the  gross  intoxication  Friery  was  in  at  the 
time,  they  should  determine  whether  the  prisoner  had  the 
intent  to  murder  or  not  It  was  claimed  that  the  case  came 
within  the  provision  of  the  statute  \Law9  of  N.  T,  1858, 
p.  556,  §  2,)  which  provides  that  on  an  appeal  fh>m  the  court 
of  New  York  general  sessions,  the  appellate  couFt  may  order 
a  new  trial,  if  it  shall  be  satisfied  that  the  verdict  against 
the  prisoner  was  against  the  weight  of  evidence  or  against 
law,  or  that  justice  requires  a  new  trial,  whether  any  ex- 
ception shall  h&ve  been  taken  or  not  in  the  court  below. 

John  Sedfftffick  and  John  McKeotiy  for  the  plaintiff  in 
error.  L  As  to  the  summoning  and  organization  of  the  jury. 
The  challenge  to  the  array  should  have  been  sustained  by 
the  court  and  the  demurrer  of  the  people  overruled.  The 
facts  charged  by  the  prisoner  and  admitted  by  the  demur- 
rer were  substantially — (1.)  That  the  sheriff  or  summoning 
officer  was  not  indifferent,  which  is  a  good  cause  for  chal- 
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lenge ;  and  (2.)  That  the  main  provisions  of  the  statute  in 
relation  to  the  sammoning  of  jurors  had  been  violated. 
The  same  question  having  been  raised  and  argued  before 
the  court  at  the  present  term^  (September,  1865,)  in  the 
case  of  The  People  v.  FerrtBj  the  court  is  referred  to  the 
points  of  the  defendant's  counsel  in  that  case,  on  that 
subject  In  addition  the  following  authorities  are  referred 
to :  Begina  v.  0  CavmeU,  (11  CI  &  Fin.  351  to  365 ;  2  Whar- 
ton' 9  Or.  Law,  §§  295,  296.)  The  words  of  the  statute  are 
imperative^  in  fact  prohibitory y  not  directory :  ^^  Unless  the 
sheriff  or  other  parties  named  in  the  statute  appear  to  wit>- 
ness  the  drawing  of  jurors,  and  not  otherwise,  the  drawing 
cannot  be  proceeded  with."  ^^  I^egative  words  in  a  statute 
will  make  it  imperative.  {Dwarris  an  Statutes^  715.)  The 
word  ^  shall '  is  used  in  all  the  other  sections,  and  is  as 
imperative  a  word  as  could  have  been  used.  In  determ- 
ining whether  a  provision  in  a  statute  is  directory  or 
peremptory,  the  test  is.  Is  the  provision  of  the  essence  of 
the  requirement  or  of  the  form  or  manner  of  it  ?  {Striker 
V.  KeUjfy  7  HiUf  9.  Marchant  v.  Langworthjf,  6  id.  646. 
Bex  V.  LoxdaUy  1  Burr,  447.)  The  paper  claimed  to  be  a 
record  has  none  of  the  attributes  of  such  a  document.  It 
is  not  ^^  the  proceedings  of  a  court  of  justice."  {Burr.  Law 
Diet.  Verbum  ^^Beeord.*')  The  argument  of  the  prosecution 
that  the  prisoner  must  show  that  injury  has  been  done  to 
him,  is  not  tenable.  In  O'Connell's  challenge  the  words 
showing  that  the  special  jury  list  was  made  up  '*  as  afore* 
said,"  for  the  purpose  and  with  the  intenf  of  prejudicing 
the  defendant  on  the  trial,  were  omitted.  {(yGonneWs  ease^ 
9  Juristy  27.)  On  a  challenge  for  irregularity  in  the  sum- 
moning of  a  jury  the  court  say  the  question  is  not,  had 
mischief  been  done,  but  whether,  under  such  circumstances, 
it  might  have  been  done.  (1  Orawf.  <k  Dix,  125.  2M.^8. 
41.)  The  prisoner  complains  of  the  violation  of  an  im- 
perative rule  in  relation  to  the  challenge,  {Joy  on  Juriee^ 
126,)  and  if  that  violation  be  sanctioned,  in  the  language  of 


HEW  YORK--SEPTEMBBB,  1866.  S29 

Vnerj'v.  The  People. 

Ill  ■  ■  I       II  »  M 

Lord  DenmaD,  juiy  trial  becomes  '^  a  mockeiy,  a  delnsion 
and  a  snare."  (Regina  r.  O'OanneUjU  01.^  Fin.  S51.  Oancemi 
T.  People^  18  N,  Y.  Bep.  129.)  The  cases  cited  by  the  dis- 
trict attomiy  do  not  sustain  his  position  that  the  statute  is 
merely  directory.  The  cases  cited  are  on  peculiar  statutes  in 
our  own  country.  His  main  dependence  is  on  Irish  nisi 
priua  cases,  tried  and  decided  in  Ireland,  in  the  midst  of 
political  excitement,  by  judges,  the  creatures  of  the  British 
government,  ready  to  make  a  ''record  of  bloody  assizes," 
to  be  avoided,  not  followed,  by  judges  of  our  State  tribunals. 
n.  The  challenge  to  the  respective  jurors  should  have 
been  sustained.  (1.)  The  juror  Davis,  challenged  on  the 
ground  that  he  did  not  own  real  estate,  and  had  not  been 
taxed  for  persdnal  estate,  should  have  been  set  aside.  Kot 
sufficient  freehold  is  a  good  cause  of  challenge.  {King  v. 
Edmonds,  4t  B.  dt  Aid,  492.  3  B.  S.  4th  ed.  695.)  (2.)  The 
juror  Charles  H.  Hadden  was  improperly  admitted  as  a 
juror.  He  had  been  challenged  for  principal  cause,  on  the 
ground  that  he  had  formed  AB,.QEinion_  that  a  crime  had/^^^^/ 
been  committed.  This  challenge  was  overruled >  and  then  r^,./  4:.t, 
he^aschfJlenged  f^v ^^^nr.  The  court  should hjBive given  * 
to  the  triors  the  instructions  requested.   "  The  juror  should 
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stand  iudilTererit  as  he  stands  unsworn."  (3.)  The  juror 
Brewster  was  challenged  for  principal  cause,  that  he  had 
read  something  of  the  transaction,  and  had  formed  an 
opinion  that  a  crime  ^lad  he^n  committed.  The  court 
should  have  rejected  the  juror.  (4.)  The  juror  Wood  was 
challenged  for  principal  cause,  on  the  ground  ^^that  he 
had  read  of  the  transaction,  and  had  formed  an  opinion  as 
to  it"  If  tlie  party  was  the  prisoner,  he  had  formed  an 
opinion.  He  presumed  he  was  the  guilty  party,  if  he  was 
the  prisoner.  The  fact  of  his  forming  an  opinion  on  the 
case  was  not  destroyed  by  his  saying  that  he  had  formed 
no  opinion  as  to  Bernard  Priery  being  guilty  or  innocent 
of  killing  Harry  Lazarus.  The  name  amounted  to  noth- 
ing.    The  juror  had  his  mind  fixed  against  the  prisoner. 
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The  evidence  taken  on  the  challenge  for  favor  cannot  be 
used  in  determining  the  challenge  for  principal  cause. 
The  juror,  on  being  challenged  for  favor,  admitted  he 
had  made  up  his  mind  that  a  crime  had  been  committed ; 
that  he  recollected  the  names  of  Friery  and  Lazarus,  and 
that  Friery  was  the  name  of  the  man  charged  with  the 
killing ;  that  he  had  a  presumption  that  he  was  the  party 
who  did  the  deed ;  and  that  it  would  certainly  require 
evidence  to  remove  that  presumption.  He  replied  to  the 
questions  of  the  district  attorney,  that  if  the  £Etcts  he  read 
in  the  paper  were  true,  he,  Friery,  waa  probably  guilty, 
but  he  said  that  he  had  no  impression  that  would  bias  his 
mind  against  the  evidence  he  would  hear  as  a  juror.  The 
court  said  that  ^Hhe  indifference  of  the  juror  was  not  a 
question  to  be  solved  by  any  rule  of  law,  but  by  the 
common  sense  of  the  jurors."  The  question  was  one  of 
fact,  under  the  instructions  of  the  court  as  to  the  law. 
The  question  as  to  his  impartiality  between  the  people 
and  the  prisoner  is  not  to  be  a  mere  whim  of  jurors. 
(5.)  The  juror  Hazen  was  improperly  admitted  as  a  juror. 
On  being  challenged  for  principal  cause,  he  admitted  that 
he  had  read  of  the  matter,  that  he  remembered  the  prin- 
cipal facts,  and  he  believed  them  to  be  true;  that  he 
certainly  believed  that  a  crime  had  been  committed,  and 
that  the  crime  referred  to  the  facts  concerning  the  mur* 
der  of  Lazarus.  The  challenge  for  favor  being  interposed, 
he  admitted  that  he  had  an  impression  and  an. opinion 
that  some  one  had  committed  murder  or  manslaughter. 
The  court  charged  the  triors  that  the  instructions  he  gave 
in  similar  cases  must  be  their  guide.  The  court  referred, 
undoubtedly,  to  its  previous  charge,  in  which  he  laid 
down  the  law  that  there  was  no  absolute  rule  of  law 
which  he  could  give  the  triors  for  their  guidance.  (6.)  The 
juror  Eaton  should  have  been  rejected.  He  was  chal- 
lenged for  principal  cause,  that  he  formed  an  opinion,  but 
whether  he  expressed  it  or  not  he  could  not  say.    The 
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opinion  formed  was^  that  a  premeditated  mnrder  had  been 
committed ;  he  based  his  opinion  on  the  facts  as  he  had 
beard  them.    The  jaror  said  that  his  mind  was  made  np 
as  to  the  crime  of  murder,  if  premeditated  murder  had 
been  committed,  and  had  some  impression^.he  admitted, 
that  Frieiy  was  the  man  who  had  committed  the  murder. 
(7.)  The  juror  Carpenter  should  have  been  rejected  on 
the  challenge  for  principal  cause,  as  he  had  formed  an 
opinion  as  to  the  matter  that  a  crime  had  been  commits 
ted,  although  he  did  not  make  up  his  mind  who  did  it  \^Ji 
He  admitted  that  he  made  the>  remark,  that  ^*  whoever,  did  o^yT/r^f. 
it  qngjiljio  br  pnninhfid  ''    The  prisoner  was  compelled  to    A^^^-v 
challenge  him  peremptorily,  and  was  compelled  to  exhaust  cX^uX^,.  / 
his  challenges  before  the  jury  was  complete.     (8.)  The^^^^.,,,;^^^ 
juror  Hicks  shoiild  have  been  rejected.    He  was  chal-  rv^ 
lenged  for  principal  cause,  that  he  formed  the  opinion 
that  a  crime  had  been  committed,  and  this  opinion  was  {/ 
formed  on  reading  and  talking  of  the  matter.    (9.)  The       ^  I 
juror  Newton  should  have  been  rejected.     On  being  chal- 
lenged for  principal  cause,  he  stated  that  he  formed  an 
opinion  from  reading  about  the  matter  in  the  Heraldj  that 
a  crime  had  been  committed.    Before  this  juror  was  sworn 
the  prisoner  had  exhausted  all  his  peremptoiy  challenges. 
(10.)  The  ten* jurors  who  were  peremptorily  challenged 
should  have  been  set  aside  under  the  several  challenges 
for  principal  cause  or  for  favor,  and  the  prisoner  should 
not  have  been  compelled  to  have  recourse  to  his  peremp- 
tory challenge. 

HI.  Eulings  of*  the  court  as  to  evidence,  (a)  The  evi- 
dence in  relation  to  the  transactions  previous  to  the  day 
of  the  homicide  was  improperly  admitted.  The  occuiv 
rences  testified  to  on  days  previous  to  the  homicide  tend- 
/ed  to  show  that  the  prisoner  was  a  brutal-minded  man, 
and  thus,  in  feet,  having  all  the  effect  of  proof  of  bad 
character  of  the  prisoner.  All  the  evidence  did  not  show 
that  the  dog  attacked  by  the  prisoner  belonged  to  the  de* 
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ceased,  and  that  Qiq  priBoner  knew  that  the  dog  belonged 
to  the  deceased.  The  conrt  seemed  to  be  of  opinion  that 
these  transactions  might  be  acts  growing  out  of  personal 
hostility,  indicative  of  a  state  of  mind  towards  the  de- 
ceased, and  might  materially  affect  the  qnestion  of  malice 
or  intent  ix)  commit  the  offense  with  which  he  was 
charged.  How  these  acts,  committed  at  a  different  time 
from  the  homicide,  could  be  pertinent  to  the  issue,  it  is 
difficult  to  understand.  (5)  The  question  whether  a  part 
of  the  custom  of  Lazarus'  house  came  from  women,  was 
improperly  rejected.  The  object  of  it  was  to  show  th4t 
the  place  where  the  witness  was  the  bar-keeper  wa;s  the 
resort  of  prostitutes,  and  thereby  submit  the  question  of 
credibility  of  the  witness  to  the  jury,  (c)  The  question 
as  to  what,  if  any  thing,  was  said  between  California  Jack, 
Clark,  McDonald  and  Friery,  in  P.'s  bar-room,  should 
have  been  allowed.  The  district  attorney  claimed  that 
the  parties  named  were  confederates.  The  object  of  the 
prisoner's  question  was  to  show  that  they  were  not  con- 
federates, and  that  so  far  from  having  arranged  any  at- 
tack on  Lazarus  in  Friery's  bar-room,  they  went  fbr  an 
innocent  purpose  into  Lazarus'  place,  viz.,  to  get  cigars. 
As  the  stabbing  was  apparently  without  motive,  and  oc- 
curred .immediately  after  leaving  Friery's  house,  the  fact 
sought  to  be  proved  would  have  affected  the  charge  of 
malice,  so  far  as  murder  was  concerned. 

IV.  Charge  of  the  court,  (a)  The  charge  of  the  court, 
founded  on  the  evidence  given  of  transactions  previous 
to  the  murder,  was  calculated  to  mislead  the  jury  on  the 
intent  of  the  prisoner— on  the  malice  necessary  for  the 
crime  of  murder.  (6)  The  charge  that  the  law  presumed 
from  the  facts  that  Friery  intended  to  kill  Lazarus.  It 
had  been  conclusively  proved  that  Friery  was  beastly  ^ 
drunk,  and  under  that  state  of  facts  the  court  should  have 
told  the  jury  that  from  the  facts  they  should  determine 
whether  the  prisoner  had  the  intent  to  murder  or  not. 
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A.  Odkey  ScUl,  (district  attorney,)  for  the  people.  The 
district  attorney  proposes  to  argue  in  support  of  this  con- 
viction^ substantially,  the  following  general  propositionSy 
to  which  the  alleged  errors  attach ; 

1.  The  court  properly  refused,  upon  the  challenge  pre- 
sented, to  quash  the  array,  or  rather,  to  be  more  precise, 
the  certificate  of  proper  drawing  and  summoning. 

2.  The  questions  which  concern  the  jurors  who  were 
peremptorily  challenged  after  those  questions  arose,  can- 
not be  reviewed. 

3.  The  jurors  who  were  sworn  under  exceptions  from 
the  prisoner  were  legally  competent  jurors. 

4.  The  evidence  objected  to  was  properly  received. 

5.  The  recorder's  charge  is  unexceptionable 

6.  The  substantial  justice  of  the  whole  case  cannot  be 
reviewed,  but  only  errors  of  law. 

I.  The  challenge  to  the  array  was  insufficiently  and  in4- 
properly  presented,  and  the  demurrer  was  well  taken, 
and  the  challenge  properly  overruled.  (1.)  What  was  it 
that  the  challenge  attacked  ?  Because,  like  as  in  demur- 
ring to  an  answer,  the  complaint  must  be  inspected,  so  in 
estimating  the  sufficiency  in  law,  of  a  demurrer  to  a  chal- 
lenge, that  which  the  challenge  attacks  must  be  first  in- 
spected. A  panel  was  duly  certified  and  duly  filed  in  open 
court  before  the  challenge  was  presented.  (2.)  The  panel 
filed  imported  verity  upon  its  fiice,  and  stated  full  com- 
pliance with  the  requirements  of  the  statute.  (2  B.  S. 
431,  Udm.  ecL,  marg.  paging  414>  §  29 ;  No.  8,  arid  §  30.) 
(a)  ^' A  list  of  the  names  of  the  persons  so  drawn,  with 
their  additions  and  places  of  residence,  and  specifying  for 
what  court  they  were  drawn,  shall  be  made  and  certified 
by  the  clerk  and  attending  officers,  and  shall  be  delivered 
to  the  sheriff  of  the  county.  The  sheriff  shall  summon 
the  persons  named,  &c.  He  shall  return  the  said  list  to  the 
court  at  the  opening  thereof,  specifying  those  who  were 
fiunmioned,  and  the  manner  in  which  each  person  was 
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notified."  (&)  This  panel  bo  certified  into  coort  was,  in 
bhorty  *^  a  written  memorial,  made  by  a  public  officer  au- 
thorized by  law  to  perform  that  function,  and  intended  to 
serve  as  evidence  of  something  written,  said  or  done." 
(Bauv.  Law  Die.  Verba  ''Becard:')  (3.)  The  challenge, 
therefore,  substantially  attacked  the  verity  of  a  record.  It 
went  no  further  than  to  deny  the  facts  of  the  certificate. 
Will  the  court  note  the  peculiarity  of  this  challenge  ?  It 
does  not  challenge,  as  is  usual,  the  jurors  now  arrayed, 
{$ee  Verba  ^^Arrat/j"  inJaeab's  Law  Diet.^  fol  23;)  but  it 
<*  challenges  the  array  of  the  jurors  upon  the  panel  or  list 
of  jurors  this  day  filed."  It  is  a  challenge  against  l3ie 
list  (a)  The  challenge  alleged  omissions  and  irregular- 
ities in  a  general  way  only.  It  did  not  charge  fiedse  certi* 
fying,  nor  collusion,  nor  forgery,  nor  fraud,  (b)  Says 
Joy,  on  Ohdllengeiy  §  1 :  '^Nor  can  the  array  be  challenged 
for  a  cause  which  contradicts  the  record.  This  would  be 
a  direct  averment  against  the  record,  as  the  array  is  re* 
turned  by  the  sherifi^  and  the  return  is  accepted.''  (c)  The 
certificate  of  the  officers  who  draw  and  summon  the  juries 
is  conclusive  against  this  mode  of  attack.  ^^The  cer- 
tificate of  the  officer  selecting  a  grand  jury  is  a  record^ 
and  cannot  be  impeached  by  showing  that  it  was  not  signed 
by  the  clerk  whose  name  appears  to  it,  and  that  he  was 
not  present  when  the  duties  were  performed.  Such  cer- 
tificate is  the  proper  evidence  of  the  manner  in  which  the 
jurors  were  returned."  (State  v.  Clarkeony  3  Ala.  Rep. 
378 ;  Beaffirmed  in  9  Ala.  N.  S.  8*-17.  (TGannelFe  NM 
Priue  ca$ej  1  Oax's  Or.  Cases,  395,  396.)  (d)  Suppose  that 
the  certificate  was  not  filed  in  the  courts  but  was  elsewhere; 
and  there  was  issue  on  the  challenge ;  then  the  certificata 
would  have  been  read  in  evidence ;  would  the  court  per- 
mit it  to  be  attacked  orally?  <^Oral  evidence  is  not  ad- 
missible to  impugn  the  certificate  of  the  officers  selectiag 
grand  jurors  as  required  by  law."  (BUste  v.  AUen^  1  Ala.. 
Bep.  442.    (4)   The  challenge  contained  two  grounds: 
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Ist  Interest  of  summoning  officer.  2d.  Non-compliance 
with  the  directions  of  the  statutes  in  preparing  the  paneL 
(a)  Ground  number  one  is  disposed  of  in  favor  of  the 
people  by  the  statutes.  (2  B.  J8.  759,  Mm.  ecL  §  10,  or 
marg*  pegging  734,  in  connection  with  id.  437  and  420,  marg.^ 
§§  56,  57.  Bevisars'  Notes  in  5  id  473.)  (b)  Ground  num* 
ber  two  is  not  the  subject  of  challenge  to  the  array.  Well 
stated  in  0.  B.  Sedgwick's  brief  in  Beed^e  caee^  (2  Blotch. 
0.  O.  443,)  in  which  case  there  was  a  strife  between  coun^ 
sel  opposing,  whether  the  action  was  a  motion  to  quash, 
or  whether  it  amounted  to  a  challenge.  One  counsel 
seeking  the  motion,  because  unwilling  to  encounter  this 
law  of  challenge  which  w§  invoke;  the  people's  counsel, 
f(»r  the  B^me  reason,  desiring  to  invoke  it  (c)  The  only 
grounds  are  unindifferency,  partiality,  or  a  de&ult  amount- 
ing to  misconduct,,  in  the  drawing  or  summoning  officers. 
{Jog  on  Challenge^  §  1.)  (d)  The  note  to  Fringle  v.  Huse 
(1  OowcThf  432)  contains  the  whole  common  law  as  to  chal- 
lenge to  the  array.  (Fir  Judge  NeUony  in  Beed's  case^ 
2  Blotch.  C.  O.  446.)  And  clearly  this  challenge,  atten- 
tively read,  is  not  within  any  known  instance,  (e)  ^^  It  is 
no  ground  of  challenge  to  the  array  if  the  sherijS'  in  the 
main  pursue  the  Pennsylvania  act  respecting  the  jury, 
without  fraud.''  {Oomm.  v.  Lippardj  6  8erg.  ^  BawUj  395.) 
(5.)  *^  The  statutes  for  selecting  jurors,  drawing  and  sum- 
moning them,  form  no  part  of  a  system  to  procure  an 
impartial  jury  to  parties.  They  establish  a  mode  of  dis- 
tributing jury  duties  among  persons  in  the  respective 
eounties,  subject  to  that  kind  of  service,  and  of  setting 
^part  those  of  supposed  higher  qualifications  for  the  most 
important  branch  of  that  service ;  they  provide  for  rota- 
tion in  jury  service;  they  prescribe  the  qualification  of 
jurors ;  and  the  time  and  manner  of  summoning  them, 
and  are  directory  to  those  whose  dulydt  is  to  select,  draw 
.and  summon  persons  for  jurors.  By  this  means  the 
court  is  supplied  with  jurors  to  aid  in  the  administration 
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of  the  laws.  Every  person  subject  to  that  kind  of  duty  is 
called  out,  in  tarn,  to  perform  it,  and  those  called  on  have 
timely  notice.  So  that  they  may  arrange  to  perform  a 
pablio  doty  at  the  least  inconvenience  to  their  private 
affiurs."  {R(tfe'»  oate,  20  Go.  Bep.  60.)  (a)  la  Qmm  v. 
Conrahy,  the  conneel  for  the  crown  argued  respecting  a 
challenge  to  the  array,  that  "if  such  a  plea  as  this  were 
held  good,  i^  where  so  many  preliminary  steps  are  directed 
by  the  act  to  be  done  by  ao  many  different  persoDS,  the 
slightest  irregularity  in  any  one  of  them,  the  slighteet 
mistake  on  the  part  of  any  one  of  the  constables,  collect- 
ors, justices,  clerk  of  the  peace,  sheriff  or  sheriff's  officers, 
is  to  be  deemed  sufficient  to  vitiate  the  whole  panel,  the 
most  mischievous  coneequeucea  would  fbllow,  justice 
wodld  be  constantly  defeated,  &c  It  is  perfectly  clear, 
however,  that  the  enactments  relied  on  in  the  challenge 
are  only  directory."  He  was  interrupted  by  the  court, 
(1  Crav!,  f  Dix'i  Iri»h  Rep.  62,)  who  said ;  "  Questions 
similar  to  those  nused  in  this  case  were  discussed  and  de- 
cided at  the  assizes  for  Kerry.  It  was  there  held,  and 
rightly  as  I  conceive,  that  the  enactments  in  question 
were  directory  only — the  officers  appointed  fo  carry  them 
into  effect  being  ponishable  in  case  of  neglect  or  miecoc- 
duct."  After  counsel  for  defense  had  answered,  the  court 
sustained  demurrer  to  the  validity  of  the  challenge,  say- 
ing: "I  have  not  the  slightest  doubt  that  this  is  not  a 
valid  challenge  to  the  array;  the  statute  (3  ami  4  W^  IV. 
ch,  91)  cout^us  numerous  enactments  with  reference  to 
the  mode  of  returning  the  names  of  persons  qualified  and 
jurors  in  Ireland,  and  if  those  enactments 
other  than  directory — ^if  the  non-observ- 
of  the  many  directions  therein  contained 
aed  sufficient  to  vitiate  the  whole  panel, 
would  be  that  the  whole  fabric  of  justice 
B  ground.  But  I  am  of  opinion  that  the 
uned  in  the  fourth,  fifth,  nzth,  seventh. 
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eighth  and  ninth  sections  of  the  statute  are  merely  direct- 
ory, and  the  non-observance  of  the  directions  thereof  is 
not  ground  of  challenge  to  the  array,  although  such  non- 
observance  may  be  punished  by  visiting  the  officer  neg- 
lecting or  violating  his  duty,  with  the  penalty  imposed  in 
that  behalf  by  the  statute."  (6.)  K  it  be  said  that  the 
words  ^'  and  not  otherwise  "  are  mandatory  in  the  section  . 
about  attendances  of  officers — ^and  this  being  answered  by 
the.  reliance  upon  the  certificate  stating  that  the  officers 
did  attend — ^yet  the  subsequent  provisions  are  clearly 
affirmative  and  merely  directory,  (a)  How  liberally  in 
criminal  cases  our  own  courts  have  construed  a  statute  as 
directory,  appears  from  Daw$arC%  cose,  (25  JV.  Y.  Bep,  405,) 
where  the  court  held  that  an  indictment  not  filed  was 
valid,  saying :  ^^  There  being  no  words  in  the  statute  indi- 
cating an  ihtention  on  the  part  of  the  legislature  that  the 
indictment  should  be  void  if  not  so  filed,  this  provision 
must  be  regarded  as  merely  directory,''  and  citing  author- 
ities. And  also  in  People  v.  Ot/pherSy  and  People  v.  Kenny ^ 
{MS.  apmions  of  Court  of  Appeab.)  (()  Objections  to  the 
array,  because  the  selection  of  the  jurors  varied  in  unes- 
sential particulars  from  the  laws,  will  not  be  heard. 
{Forsgthey.  StaUy  6  Ham.  19.)  {p)  All  that  can  be  said 
by  our  adversary  is,  that  the  {ex  gratia  admitted)  irregu- 
larities actually  brought  into  court  the  same  jurors  who 
would  have  come  had  every  jot  and  tittle  of  the  direction 
as  to  drawing  been  fulfilled.  (cQ  Statutes  directing  the 
mode  of  proceeding  by  public  officers  have  always  been 
treated  as  advisory,  and  not  intended  to  invalidate  the 
vitality  of  the  proceedings  themselves,  unless  expressly  so 
declared.  (8  Verm.  Rep.  276,  280.)  {e)  Thus  the  omis- 
sions, should  the  certificate  be  impugned,  did  not  avoid 
the  drawing ;  nor  has  the  defendant  charged,  nor  offered 
to  show,  injury  to  himself  because  of  these  omissions. 

XL  The  provisions  respecting  property  or  assessment 
qualifications  of  jurors  (2  B.  8.  428,  §  3^  Edm.  ed.y  marg^ 
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paging  412)  are  repealed  in  New  York  couaty,  {Datfid^* 
Latviy  941,  §  ly)  and  therefore  the  objections  on  this  score 
to  jurors  are  untenable. 

in.  The  challenges  for  principal  cause  were  properly 
overruled  by  the  court;  and  its  charges  to  the  triors 
were  clear,  legal,  and  remarkably  free  from  usurpation 
of  the  province  of  the  triors.  (1.)  The  opinion  formed 
or  expressed  must  be  individual  towards  the  culprit — 
in  England  it  must  be  in  the  nature  of  express  mal- 
ice; but  here  the  implied  malice  has  been  held  to  be 
sufficient  But  in  no  case  does  it  appear  that  the  fight  was 
made  in  behalf  of  the  legal  logic  of  the  English  doctrine* 
(2.)  Beference  to  these  charges  shows  their  legal  accuracy. 
Freeman's  ease  (4  DeniOj  31)  effectually  disposes  of  all  ques- 
tions antecedent  to  peremptory  challenge. 

rV.  The  legal  sincerity  of  counsel  did  not  plabe  any  reli* 
ance,  apparently,  upon  any  of  the  exceptions  to  evidence 
excepting  the  evidence  of  the  prisoner's  declaration  re- 
garding the  dog.  We  will  therefore  only  argue  this  exc^ 
tion,  and  contend  that  the  declarations  were  admissible. 
(1.)  The  weight  of  this  evidence  was  probably  light  com* 
pared  with  the  greater  and  more  convincing  evidence  of 
malice  in  the  case  to  be  found  at  fols.  153, 196, 197.  (2.)  The 
recorder  carefully  guarded  this  weight  in  his  charge  to  the 
juty.  (3.)  It  was  a  recent  declaration  of  ill  will  toward 
property  of  the  deceased,  made  in  the  utterer's  place  of 
business,  at  the  scene  of  the  homicide,  very  shortly  before  its 
perpetration.  (4.)  In  Bector'e  case^  (19  Wend.  591,)  it  was 
said:  ^'In  the  prosecution  of  a  crime  so  essentially  the 
creature  of  intent  as  murder,  everything  pertinent  should 
be  submitted  to  the  jury  upon  which  they  can  infer  an 
aheenee  of  malice."  Surely  the  converse — presence's  as 
true.  (5.)  A  man  is  in  B.'s  stable  one  week  and  maims 
B.'s  horse  maliciously,  and  the  next  week  maims  and  kills 
B.  himself,  in  that  very  stable.  Is  not  the  first  maiming 
competent  and  relevant  as  a  fact  upon  which  to  argue 
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malice  against  the  owner  at  that  time  ?  Surely  it  is  an  act 
of  great  malice  to  injure  inanimate  property;  and  worse 
to  injure  unoffending  animate  property  of  a  foe.  (6.)  In 
the  case  of  People  v.  Oonket/j  Court  of  Appecda,  (5  Parker ^ 
S2,)  the  court  sanctioned  the  admission  at  ni^i  privSy 
under  excej)tion  in  a  rape  case,  of  evidence  showing  that 
after  the  offense,  as  well  as  about  its  contemplation,  the 
prisoner  ^'overturned  the  stove,  threw  meat  out  of  the 
window,  broke  the  glass,  and  committed  certain  trespasses 
upon  the  property  of  the  complainant''  V.  The  recorder's 
charge  to  the  jury  upon  intoxication  as  a  defense,  and 
upon  the  legal  requisites  of  murder  in  the  first  degree, 
were  consonant  with  the  well  recognised  principles  enun- 
ciated by'  the  C!ourt  of  Appeals  and  this  court  {Boger$* 
ease,  18  N.  T.  Bep.  9.  JeffercCi  casey  MS.  opinions,  Wal* 
tor's  ease,  19  Ahh.  212.    32  N.  7.  Bep.  147.) 

By  the  Oourty  Suthbelakd,  J.  It  appeared  from  the  chal- 
lenge to  the  array,  that  the  statute  regulating  the  drawing 
and  summoning  of  jurors  had  been  directly  violated  or 
grossly  disregarded,  and  the  very  important  question  in 
this  case  is,  did  the  court  below  err  in  sustaining  the  de-* 
murrer  to  the  challenge,  and  in  refusing  to  grant  the 
array. 

The  same  question  was  presented  in  Ferris' s  easoy  argued 
at  the  same  term,(a)  and  though  I  have  serious  doubts 
upon  the  point,  yet  I  have  not  been  able  to  satisfy  myself 
that  I  would  be  justified  in  dissenting  from  the  views 
expressed  by  Justice  Leonard  in  his  opinion  in  that  case. 

The  question  is,  with  what  purpose  or  intent  were  these 
statutory  regulations  for  the  drawing  and  summoning 
jurors  made?  Were  they  made  for  the  benefit  of  the 
parties  to  trials  by  juiy,  and  for  the  purpose  of  securing 
such  parties  (in  dvil  and  criminal  proceedings)  an  impar- 

(a)  Reported  in  the  Conrt  of  Appeals,  81  Sow.  Frs9.  Mtp»  140)  86  JT.  7. 
Jt^..  126. 
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tiftl  array  of  jarors,  from  which  the  jury  to  try  the  iarae 
might  be  taken ;  or  were  these  statutory  regQlati(mfl  made 
for  the  purpose  of  securing  an  impartial  distribution 
among  citizens  of  the  onerous  duty  of  performing  jury 
service  7  If  the  former  was  the  purpose  or  intent^  then 
it  is  clear  that  the  demurrer  to  the  challenge  to  the  array 
should  have  been  overruled,  and  the  array  quashed;  tar 
then  it  was  the  prisoner's  right  to  have  the  statutory 
regulations  complied  with,  independent  of  any  suggestion 
of  fraud  or  of  misconduct^  other  than  a  Mlnre  to  observe 
the  statutory  regulations.  I^  however,  the  purpose  of  the 
regulations  was  merely  to  secure  a  fair  and  impartial  dis- 
tribution of  the  .jury  duty  among  the  citizens  at  large, 
then,  in  the  absence  of  any  suggestion  of  fraud  or  of 
misconduct,  other  than  the  mere  failure  to  observe  the 
regulations,  it  appears  to  me  that  the  public  only  can  com- 
plain of  the  disregard  of  the  regulations.  I  am  inclined 
to  adopt  the  latter  view,  though  with  a  good  deal  of 
hesitation. 

A  more  thorough  examination  of  the  history  of  the 
common  law  challenge  to  the  array  than  I  have  been  able 
to  make,  would  probably  throw  much  light  on  the  quea- 
tion  of  the  probable  purpose  of  these  statutory  regula- 
tions. 

I  concur  in  Judge  Leonard's  opinion  in  the  case  of 
FerriSy  with  less  hesitation,  from  the  fact  that  &e  Govt 
of  Appeals  will  undoubtedly  have  to  pass  upon  the  ques- 
tion in  that  case  or  this,  perhaps  in  both. 

The  other  questions  in  this  case  appear  to  me  to  be  free 
from  difficulty. 

The  juror  Davis  was  challenged  on  the  ground  that  he 
did  not  own  real  estate,  and  had  not  been  taxed  for  per- 
sonal estate.  The  juror  testified  that  he  did  not  own  any 
real  estate;  that  he  owned  personal  estate,  but  had  never 
yet  been  taxed  for  it,  though  he  expected  to  be  during  the 
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ywr.    The  chaUenge  waa  oTerraled^  and  the  juror  was 
sworn  as  a  juror. 

The  property  or  assessment  qualifications  of  jurors, 
prescribed  by  the  Revised  8tatatee,  appear  to  have  been 
repealed  as  to  the  city  of  Kew  York,  by  the  act  of  De- 
cember 15th^  1847.  (D<me$*  Law$y  941.)  It  would  seem, 
then,  that  the  challenge  was  properly  overruled* 

Several  jurors  were  challenged  for  principal  cause  first, 
and  then  for  fiivor,  upon  the  ground  that  they  had  formed 
or  expressed  an  opinion,  and  upon  the  triors  finding  against    i 
the_challengesy  were  then  challenged  peremptorily  by  the   / 
prisoner^    The  case  of  Freeman  v.  The  People  (4  Z^m* o,  31)    ' 
is  a  sufficient  authority  for  holding  that  the  questionfe» 
raised  previous  to  the  peremptory  challenges  of  these 
jurors  are  not  open  for  examination  at  the  instance  of  the 
prisoner. 

Other  jurors  (Hadden,  Brewster,  Wood,  Hazen  and 
others)  were  challenged  first,  but  for  principal  cause,  on 
the  ground  that  they  had  formed  or  expressed  an  opinion, 
and  upon  these  challenges  being  overruled,  were  then 
challenged  &r  fiivor,  and  upon  the  triors  finding  against 
the  challenges,  were  then  sworn  as  jurors* 

I  think  the  case  of  JPreeman  v.  Tf^  People  {iupra)  is  an 
authority  for  holding  that;  as  to  these  jurors,  no  error  was, 
committed,  either  in  overruling  the  challenge  for  principal 
cause,  or  in  the  charge  of  the  recorder  to  the  triors.  He 
appears,  fitirly  and  properly,  to  have  left  the  question  of 
bias  or  indifference,  between  the  people  and  the  prisoner, 
to  the  triors. 

I  think  the  evidence  as  to  the  acts  and  declarations  of 
the  prisoner  previous  to  the  homicide,  as  to  the  sick  dog, 
two-edged  dagger  knife,  mustard  cup,  &;c«,  were  clearly 
admissible,  as  having  a  bearing  on  the  question  of  malice 
or  intent 

I  can  find  no  error  in  the  charge  of  the  recorder  to  the 
jury. 
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What  he  said  to  the  juiy  as  to  intoxication  as  a  defense, 
was  in  accordance  with  what  I  understand  to  be  well  set- 
tled principles  of  law. 

Upon  the  whole,  I  think  the  conviction  should  be  in  all 
respects  affirmed. 

[New  Tobk  Gbrbbal  Tbe)c,  Beptemlwr  18,  1865.  In^fxAam,  Sutherktud 
aad  FeMmi,  Jasttees.] 


Thb  Pboplb,  defendants  in  error,  vs,  Boofia  Lamb,  plain- 
tiff in  error,  (a) 

Where,  on  the  trial  of  an  indictment  for  xnuider,  eWdence  is  offered  to  ahow 
that  the  prisoner  killed  the  deceased  in  self  defense,  and  that  he  feared 
the  deceased  intended  to  attack  him,  the  rale  is  that  the  prisoner  must  have 
had  reasonable  grotind  for-belieying  the  deceased  intended  to  take  his  liibi 
or  to  do  him  bodily  harm,  and  that  there  was  reasonable  gronnd  for  sap- 
posing  the  danger  imminent  that  such  dedgn  wonld  be  acoomplished^ 
although  it  should  afterwards  appear  that  no  such  design  existed — that 
there  was  no  real  danger  of  its  being  perpetrated. 

It  is  not  material  whether  the  prisoner's  impressions  were  correct  or  not ;  boi 
the  tme  inquiry  is  whether  he  had  reasonable  grounds  to  8aK>oae  be  was  to 
danger,  and,  if  such  grounds  existed,  whether  the  danger  was  imminent  or 
whether  he  could  have  avoided  the  danger  by  departing. 

The  rule  does  not  permit  a  jury  to  convict  if  they  find  the  prisoner  was  not 
Justified  in  forming  such  an  opinion ;  nor  if  they  are  satisfied  that  the  dr« 
cumstanoes  did  not  warrant  the  conclusion ;  nor  if  the  imgrestions  which 
the  prisoner  formed  were  incorrect^ 

Their  attention  should  be  directed  to  the  inquiry  whether  the  prisoner  had 
any  reasonable  grounds  for  forming  such  an  opinion.  If  he  had,  then 
whether  the  prisoner  was  justified  in  forming  such  an  ophiion,  and  whether 
the  impressions  formed  were  correct,  would  be  immaterial. 

A  charge  to  the  jury  that  if  the  prisoner's  impressions,  as  to  the  existence  of 
danger  to  himself,  were  correct,  they  were  a  protection,  but  that  if  incorrect 
they  afforded  him  no  immunity  or  protection,  was  hdd  to  be  erroneous,  as  it 
might  have  led  the  Jury  to  suppose,  if  the  ophiion  or  impressions  fbrmed  1^ 
the  prisoner  were  wrong,  and  that  he  was  mt  in  rtalUff  in  danger  of  aome 
great  bodily  injury,  that  his  impressions  would  afford  him  no  protection. 

(a)  Affirmed  in  the  Court  of  Appeals.    See  2  JM,  J^.  8.  liS. 
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Od  a  trial  for  nnrder,  In  the  abaence  of  aay  eTideooe  tbat  the  deoeaaed  had 
aasaiUted  the  priaoner,  evidence  to  show  that  the  deoeaaed  was  of  a  quar- 
relsome, Tindictiye  and  bmtal  character,  ia  inadmissible.     Fer  Suthxb- 

LAVD,  J. 


W'BIT  of  error  to  the  New  York  general  seseionB.  The 
plaintiff  in  error  was  indicted  in  the  general  aes- 
Bions,  in  February,  ISGS,  for  the  murder  of  his  wife,  Jo- 
hanna Lamb.  The  case  was  tried  in  that  court  on  the 
20th  day  of  March,  1865,  and  resulted  in  a  yerdict  of  mur* 
der  in  the  first  degree.  Upon  the  trial  it  appeared  that 
the  prisoner  and  his  wife  resided  in  the  basement  of  a 
tenement  house  at  24  Oak  street  The  prisoner  and  de- 
ceased appear,  from  the  evidence,  to  have  been  living  * 
on  bad  terms.  Upon  the  evening  of  the  11th  of  Feb- 
ruary, 1865,  upon  the  return  of  the  prisoner  and  his  wife 
home,  they  had  an  altercation,  the  precise  nature  of  which  ' 
none  of  the  witnesses  ft>r  the  prosecution  appear  able  to 
state.  There  was  much  conflict  of  testimony  as  to  the 
progress  of  the  difficulty.  It  however  resulted  in  the  in- 
fliction by  the  prisoner  of  a  wound  about  half  an  inch 
long  and  an  inch  and  a  half  deep  upon  the  neck  of  his 
wife,  severing  the  carotid  artery,  causing  hemorrhage, 
from  which  death  resulted  The  weapon  used  was  a 
black-handled  pen-knife.  The  defense  interposed  was 
that  of  self  defense.  It  was  shown  in  the  prisoner's  be- 
half that  a^ direct  and  violent  assault,  in  the  same  quar- 
rel which  resulted  in  her  death,  was  made  by  the  deceased  « 
upon  the  prisoner,  and  that  she  told  him  she  would  mur- 
der him  if  he  did  not  go  out  of  her  Bight ;  that  she  was 
in  the  habit  of  wishing  every  morning  that  the  prisoner 
might  die  before  night ;  that  she  was  in  the  habit  of  car- 
rying a  pen-knife  in  her  pocket,  and  often  threatened  to 
kill  the  prisoner.  It  was  shown,  without  contradietion, 
that  the  prisoner  was  a  peaceable  and  quiet  man ;  and  it 
was  admitted  that  he  was  a  consumptive,  and  in  feeble 
health.    The  deceased  was  a  strong  woman,  about  82 
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years  of  age,  and  inclined  to  be  very  mnscnlar ;  and  it  ap^ 
pears  that  in  their  previous  quarrels  sKe  (deceased)  was  the 
smarter  of  the  two.  The  prisoner  offered  to  prove  that 
the  general  character  of  the  deceaised  was  that  of  a  quar- 
relsome, fighting,  vindictive  and  brutal  nature,  and  that 
these  characteristics  were  within  his  (prisoner's)  knowl- 
-edge.  The  district  attorney  objected  to  the  admission  of 
any  testimony  as  to  the  character  of  the  deceased,  and  the 
-court  sustained  the  objection,  and  refused  to  allow  the 
same  to  be  given  in  evidence*;  to  which  decision  the  coun- 
sel for  the  prisoner  excepted. 

Wm.  F.  KinUdnffj  Jr.^  for  the  plantiff  in  error.  L  The 
court  below  erred  in  refusing  to  permit  the  prisoner  to 
prove  the  quarrelsome,  fighting,  vindictive  and  brutal 
chioracter  of  the  deceased,  and  that  he  knew  her  character. 
After  the  prosecution  closed  th&  prisoner  called  on  Ann 
Booth  as  a  witness,  and  offered  to  prove  that  the  general 
character  and  habits  of  the  deceased  were  those  of  a  quar- 
relsome, fighting,  vindictive  and  brutal  character,  and  that 
the  defendant  knew  it  The  court  refused  to  allow  the 
above  mentioned  &cts,  or  any  of  them,  to  be  proved,  to 
which  the  counsel  for  the  prisoner  duly  excepted.  Other 
witnesses  were  also  called  to  prove  the  same  fEtct,  but  the 
court  made  the  same  ruling.  Counsel  for  the  prisoner  took 
a  similar  exception.  1.  The  case  presented  to  the  jury  one 
of  those  cases  in  which  it  becomes  necessary  for  them  to 
to  pass  upon  the  veracity  of  witnesses ;  in  so  doing  they 
'  are  to  form  their  conclusions  not  only  from  the  personal 
-appearance  of  the  witnesses,  but  also  from  the  probability 
and  improbability  of  their  stories.  In  this  view  of  the 
CBse  the  characters  of  the  two  partieA  to  the  transactions 
become  of  the  utmost  importance,  to  show  by  whom  the 

• 

quarrel  probably  was  originally  commenced,  and  the  parts 
«ach  1-espectively  took  in  it  (2  Sale's  Orim,  Law^  p.  146. 
JFiffs  Or.  Sv.p.  10  etseq.    3  OraK  d  Wirt.  &nNewTnaly 
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p.  1275  ei  deq.  <md  eases  e&ed.  Weodin  v.  People,  1  Parit. 
Orink  OaeeSj  464)  2.  In  a  case  where  the  evidence  shows 
tiiat  there  was  an  assault  committed  or  threatened  by  the 
deceased  upon  the  prisoner^  and  there  is  a  doubt  as  to 
whether  the  homicide  was  perpetrated  from  malice  or  to 
repel  such  assault)  i^d  from  a  principle  of  self  defense,  it 
is  proper  to  admit  any  testimony  calculated  to  illustrate 
to  the  jury  the  motive  by  which  the  prisoner  was  actu- 
ated ;  and,  in  this  view  of  the  case,  evidence  that  the  de- 
ceased was,  to  the  knowledge  of  the  prisoner,  of  a  fightings 
quarrelsome  and  vindictive  character,  was  improperly  ex- 
cluded, as  the  same  tended  to  show  the  grounds  the  pris- 
oner had  for  apprehending  great  bodily  harm,  especially 
when  the  prisoner  was  in  a  feeble  and  delicate  state  of 
health.  (Beynolde  v.  The  Pecph,  17  Abb.  Fr.  413.  WharL 
Am.  Or.  Law,  §  641,  5fth  ed.  Whart  on  Homdde,  p.  249. 
Com.  V.  Biebertj  Id.  2SS7,  228.  People  v.  Pfomer,  4t  Park. 
Or.  JBep.  558.  JSkaU  v.  Tackett,  1  Hawks,  210.  Queensbury 
V.  State,  3  Stew.  &  PoH,  308.  Monroe  v.  State,  5  Oa.  Bep. 
85.  PrOcheU  v.  State,  22  Ala.  Bep.  39.  Franklin  v.  St^, 
29  id.  14  Keener  v.  State,  18  Oa.  Bep.  194  Dukes  v. 
State,  11  Ind.  Bep.  557.  State  v.  Hicks,  27  Mo.  Bep.  588. 
Payne  v.  Ctmu,  1  Mete.  Ky.  Bep.  370.  State  v.  Tilly,  3  ire- 
dell,  424  OampbeU  v.  People,  16  lU.  Bep.  18.)  3.  The  de- 
fense in  this  case  being  that  of  self  defense,  or  that  the 
offense,  if  any,  wm  of  no  higher  grade  than  that  of  third 
degree  manslaughter,  the  evidence  excladed  was  relevant 
and  important,  as  tending  to  show  |;he  probability  of  a 
sudden  quarrel,  or  the  fact  of  reasonable  ground  of  appre- 
hension on  the  part  of  the  prisoner  of  a  personal  injury. 
(See  c€ues  cited  under  point  I,  Sfub.  2.) 

n.  The  court  below  erred  in  charging  the  juiy  that 
*^the  law  presumes  malice  from  the  mere  act  of  killing.'' 
There  is  no .  such  presumption,  when  the  facts  connected 
with  the  killing  are  before  the  juiy ;  and  they  cannot 
infer  any  malice,  unless  the  act  be  shown  to  have  been 
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oommltted  in  a  cruel  or  intentiooal  manner.  ( Whart.  Am. 
Or.  LaWj  §  709,  5th  ed.  WharL  an  Sam.  p.  34  and  note. 
Ocm.  V.  Webster^  5  OubK.  320.  Com.  v.  Hawkm$j  3  Chatf^ 
463.    Cam.  y.  York,  9  Mete.  93.) 

UX  The  court  below  erred  in  charging  the  jury  that 
^^it  is  not  his  impressions  alone,  but  the  question  is 
whether  those  impressions,  at  the  time  he  formed  them, 
were  correct ;  if  they  were  correct,  it  is  a  protection ;  if 
they  were  incorrect^  then  it  affords  him  no  immunity  or 
protection."  If  life  is  taken  by  one,  under  the  impression 
that  it  was  the  intent  of  the  deceased  to  do  him  some  great 
bodily  harm,  and  there  is  reasonable  ground  for  believing 
the  danger  imminent^  and  that  such  design  will  be  accom- 
plished, it  is  a  protection,  although  those  impressions 
should  afterwards  turn  out  to  be  incorrect  (2  Edm.  B.  8. 
p.  680.  Bharter  v.  PeapUj  2  Gamit.  193.  Com.  v.  Ss^ridge^ 
reparted  in  Whart  Ham.  p.  455.  People  v.  Sector y  19  Wend. 
569.  Levet's  easey  1  Hast'e  P.  C.  274.  Wm.  Eawkwarth,  1 
•  EoU'b  p.  C  40.    Peierbaraugh'e  ease^  Id.  40.) 

IV.  The  court  below  erred  in  refusing  to  charge  the 
jury,  as  requested  by  the  counsel,  ^^  that  if  the  jury  have 
a  reasonable  doubt,  from  the  evidence,  as  to  what  degree 
of  guilt  to  convict,  it  is  their  duty  to  convict  of  the  lesser 
degree."  The  court  said,  *^  that  is  a  matter  purely  for 
your  determination.  If  you  are  not  satisfied  that  he  in- 
tended the  act,  as  I  said  before,  you  can  find  him  guilty 
of  either  of  the  lesser  degrees.'^  It  is  not  discretionary 
with  the  jury  as  to  what  degree  of  guilt  to  convict ;  if 
there  are  doubts  as  to  the  degree,  they  are  ^* bound"  to 
find  the  lesser  degree.  (  Whart.  Am.  Cr.  Lawy  §  710, 5th  ed. 
2  RuH.  on  CrimeSy  731.  Com.  v.  Hawhingy  3  Chray^  463. 
Mitchd  V.  StatOy  5  Yerg.  000.  Damn  v.  State,  10  Ga.  Rep. 
000.  State  v.  Turner^  Wright,  20.  Com.  v.  HiUy  2  Grat. 
594.  StaU  V.  Coffee,  3  Yerg.  283.  People  v.  MOgate,  15 
OaL  Rep.  127.) 
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A.  Oahejf  Eally  (district  attorney,)  for  the  people*  L  The 
teotimony  of  officer  Heape  waa  admieeible.  1*  That  which 
aa  accased  mt^  is  eometimes  excluded  by  reason  of  a  pre* 
samed  coercion  that  may  affect  his  trathfulnese.  That 
ivhich  he  does,  is  never  excluded;  because  the^physical 
deed  destroys  the  idea  of  possible  feilsily.  {pyffy  v.  Peophj 
26  N.  T.  Bep.  690,  691.)  2.  Besides,  the  evidence  thus 
introduced,  tending  to  show  that  the  knife  obtained  by 
the  officer  was  the  homicidal  weapon,  became  unprejudi- 
eiaL    The  defense  admitted  the  killing  with  the  knife. 

£L  Evidence  of  the  general  character  of  deceased  was 
inadmissible.    (1  Whart  Or.  Law,  641.) 

HL  The  chaige  of  the  court  was  in  every  respect  legally 
ijost  to  the  prisoner. 

Inobahah,  P,  J.  When  the  evidence  is  offered  to  show 
that  the  prisoner  killed  the  deceased  in  self  defense,  and 
that  he  feared  the  deceased  intended  to  attack  him,  the 
rule  is  that  the  prisoner  must  have  had  reasonable  ground 
for  believing  the  deceased  intended  to  take  his  life  or  to 
do  him  bodily  harm,  and  that  there  was  reasonable  ground 
for  supposing  the  danger  imminent  that  such  design  would 
be  accomplished,  although  it  should  afterwards  appear  that 
no  such  design  existed^that  there  was  no  real  danger  of 
its  being  perpetrated.  {S^e  varicms  authorUiei  in  Ffofner  v. 
2%«  People,  4  Park.  0.  B.  668.) 

The  city  judge  charged,  ^^  If  he  thinks  his  life  is  in  im- 
mineut  peril,  he  has  a  right  to  act  upon  that  thought  and 
take  life ;  but  if  he  does  it,  it  is  at  the  risk  of  a  jury  say- 
ing, when  all  the  facts  are  developed  before  them,  whether 
he  was  justified  in  forming  that  opinion  or  not  If  you 
are  satisfied  from  the  evidence  that  the  circumstances  did 
not  warrant  the  conclusion  that  he  arrived  at,  and  that  he 
took  Ufe,  it  is  no  justification,  and  you  have  a  right  to 
convict.  It  is  not  his  impressions  alone,  but  the  question 
is  whether  those  impressions  were  correct.    If  they  were 
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correct,  it  Ib  a  protection.  If  they  were  incorrect,  then  it 
affords  him  no  immanitj  or  protection."  Ab  I  nnderstand 
the  rale,  it  is  not  material  whether  the  impreflsions  were 
correct  or  not ;  but  the  tme  inquiry  Ib  whether  the  pris* 
oner  had  reasonable  grounds  to  Buppose  he  was  in  danger,' 
and,  if  such  grounds  existed,  whether  the  danger  was  im« 
minent,  or  whether  he  could  have  avoided  the  danger  by 
departing.  It  did  not  permit  a  jury  to  convict  if  they 
should  find  he  was  not  justified  in  forming  such  an  opinion ; 
nor  if  they  were  satisfied  that  the  circumstances  did  not 
warrant  the  conclusion ;  nor  if  the  impressions  which  the 
prisoner  formed  were  incorrect  Their  attention  should 
have  been  directed  to  the  inquiry  whether  the  prisoner 
had  any  reasonable  grounds  for  forming  such  an  opinion. 
If  he  had,  then  whether  the  prisoner  was  justified  in  form- 
ing such  an  opinion,  and  whether  the  impressions  formed 
were  correct,  would  be  immaterial. 

I  cannot  avoid  the  conclusion  that  the  latter  part  of  these 
instructions  may  have  led  the  jury  to  suppose  if  the  opin- 
ion or  impressions  formed  by  the  prisoner  were  wrong, 
and  that  he  was  not  in  reaUty  in  danger  of  some  great 
bodily  injury,  that  his  impressions  would  afford  him  no 
protection. 

The  question  of  justification  in  forming  such  opinions  ia 
not  properly  for  the  jury;  but  the  true  question  is  whether 
there  were  reasonable  grounds  for  thinking  so ;  whether 
the  conclusion  was  true  or  not  If  he  had  no  reasonable 
grounds  for  forming  such  an  opinion,  he  was  not  protected ; 
but  if  he  had  such  reasonable  grounds,  then,  although 
such  impressions  were  incorrect,  he  was  excused* 

It  is  true  that  subsequently,  when  requested  to  charge 
in  the  words  of  the  statute,  that  if  the'  jury  believed  that 
when  the  prisoner  struck  the*  blow,  he  had  a  reasonable 
ground  to  apprehend  a  design  to  do  him  some  bodily  harm 
Ice,  then  he  was  justified  in  striking  the  blow,  and  it  was 
their  duty  to  acquit,  he  replied,  "I  have  charged  already 
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in  that  way.''  Baeh  a  rdmark,  however,  oan  hardly  be 
said  to  be  an  instraction  to  the  jury;  It  is  rather  an 
answer  to  coaneel,  to  a  request  made  of  the  court,  and  can- 
not be  considered  sufficient  to  remove  the  impression  which 
tiie  pievious  remarks  made  directly  to  the  jury  must  have 
made. 

I  think  the  judgment  should  be  revensed,  and  a  new 
trial  ordered. 

Lion ABD,  J.,  concurred. 

SuTHBBLANn,  J.,  (disseutiug.)  The  prisoner  was  in- 
dicted for  the  murder  of  his  wife,  by  stabbing  her  in  the 
neck  with  a  knife. 

On  the  trial,  after  the  evidence  on  the  part  of  the  people 
bad  been  given,  the  prisoner's  counsel  offered  to  prove 
that  the  general  charactei;  and  habits  of  the  deceased  were 
those  of  a  quarrelsome,  fighting,  vindictive  and  brutal 
nature,  and  that  the  prisoner  knew  it,  and  that  the  de- 
ceased was  of  great  strength. 

The  evidence  as  to  general  character,  being  objected  to, 
was  excluded  by  the  city  judge.  The  prisoner's  counsel 
then  offered  to  show  that  the  deceased  was  of  a  quarrel- 
some, vindictive  and  brutal  character.  This  evidence  was 
also  objected  to  and  excluded  by  the  city  judge. 

I  think  the  evidence  as  to  general  character  and  as  to 
character  was  properly  excluded,  for  the  simple  reason 
tiiat  if  the  evidence  had  been  received,  it  would  not  have 
justified  or  tended  to  justify  the  commission  of  the  alleged 
act  or  crime  for  which  the  prisoner  was  being  tried.  When 
this  evidence  was  offered^  there  was  no  evidence  tending 
to  show  that  the  deceased,  on  the  occasion  when  she  lost 
hor  life,  assaulted  the  prisoner ;  on  the  contrary,  the  evi- 
dence which  had  been  given  on  the  part  of  the  people 
tended  to  show  conclusively  that  she  did  not  on  that  occa- 
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sion  aesanlt  him,  bnt  that  he  did  assanit  her,  first  wiiji  a 
stick,  and  his  hands,  and  then  with  the  knife. 

The  case  of  Reynolds  v.  The  People  (17  Abb.  413)  oorfd 
sot  properly  be  referred  to  as  an  authority  to  show  that 
the  evidence  as  to  the  character  of  the  deceased  in  this 
case  should  have  been  received ;  for  in  the  first  place,  th^ 
court  did  not  decide,  or  intend  to  decide,  in  that  case,  that 
the  evidence  to  show  that  Mathews,  the '  deceased,  was  a 
dangerous,  violent  and  quarrelsome  man,  would  have  been 
admissible  had  it  appeared  that  the  prisoner  was  acquainted 
with  him  and  his  character.  In  the  opinion  it  was  re* 
marked  that  perhaps  if  this  had  appeared,  the  evidence 
would  have  been  admissible ;  but  the  court  had  no  oooa* 
sion  to  decide' whether  it  would  or  would  not,  and  cer«- 
tainlj  the  eourt  would  not  have  held  it  to  have  been 
admissible,  under  any  circumstances,  without  furth^  «c- 
amination.  Again,  the  o£fer  in.the  ctfse  of  Reynolds  was 
to  show  that  he  was  a  dangerous,  violent,  quarrelsome 
man,  and  the  offer  was  made  under  very  difierent  ciroum* 
stances.  My  recollection  is,  that  the  affray  in  which 
Mathews  lost  his  life  took  place  suddenly,  on  a  public 
highway,  after  dark,  and  that  when  the  offer  was  made, 
the  evidence  tended  to  show  that  Mathews  and  his  party 
were  the  attacking  party. 

Moreover,  the  formal  ruling  of  the  city  judge  on  the 
question  of  evidence  as  to  character  of  the  deceased,  in  the 
principal  case,  could  not  have  prejudiced  the  prisoner,  for 
he  was  permitted  to  prove,  and  did  prove,  that  his  wife 
was  a  woman  of  great  muscular  strength,  and  had  been  in 
the  habit  of  quarreling  with  him,  and  upon  several  occa- 
sions had  struck  him.  Indeed,  I  think  it  may  be  said, 
though  the  district  attorney  repeatedly  objected  to  "prool 
as  to  the  character  of  the  deceased  as  a  quarrelsome,  brutal 
woman,  yet  that  her  character  was  in  &ct  as  folly  proved 
as  though  he  had  made  no  such  objection.  It  is  not  prob^ 
able  that  the  prisoner  would  have  produced  any  ot&er  or 
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farther  evidence  as  to  his  wife's  character  than  was  given, 
even  if  his  offers  of  proof  as  to  character  had  not  been 
formally  overrnled. 

The  exception  to  the  remark  of  the  city  judge  in  his 
eharge,  that  ^^  the  law  presumes  malice  from  the  mere  act 
of  killing/'  &Cj  is  evidently  founded  on  a  misconception, 
of  the  purpose  of  the  city  judge  in  making  the  remark. 
He  did  not  intend  that  the  jury  should  understand  from 
the  remark,  that  in  this  case,  after  all  the  proofs  were  in, 
tiiie  law  presumed  malice  from  the  mere  act  of  killing. 
Looking  at  the  remark  in  ccmnection  with  what  he  had 
said  previously,  and  with  what  he  said  immediately  after, 
it  is  evident  that  the  jury  could  not  have  been  misled  by 
the  remark.  In  making  the  remark  he  stated  a  mere  ab- 
stract principle  of  common  law,  and  his  object  in  stating 
it  was  to  show  the  jury  that  it  was  a  question  for  them^ 
under  the  evidence  in  the  case,  whether  the  legal  presump* 
tion  from  the  mere  act  of  killing  had  been  removed  by  the 
evidence  in  the  case. 

The  question  whether  the  act  of  killing,  which  the  pris« 
oner  confessedly  did  commit^  was,  under  the  evidence, 
marder  in  the  first  or  second  degree,  or  manslaughter,  or 
excusable  or  justifiable  homicide,  I  think  was  &irly  sub* 
mitted  to  the  juiy. 

Upon  the  theory  that  the  jury  might  come  to  the  con- 
clusion that  Mary  I)riskol,  one  of  the  prisoner's  witnesses^ 
in  stating  that  the  deceased  struck  the  prisoner  with  a 
poker  before  he  gave  her  the  fatal  blow,  testified  to  the 
truth,  the  city  judge  charged  the  juiy,  in  substance,  that 
it  was  for  them  to  say  whether  the  prisoner  was  justified 
in  believing  or  forming  the  opinion  that  his  life  was  in  dan- 
^r ;  that  the  question  was  not  as  to  what  his  impressions 
-w^ere  in  &ct,  as  to  his  life  being  in  danger,  but  whether 
the  evidence  showed  that  he  was  justified  in  having  such 
impressions — ^whether  the  impressions  were  correct.  I^ow, 
though  I  think  it  must  be  conceded  that  the  distinction 
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taken  between  what  the  prisoner  thought,  and  what  he 
was  justified  in  thinking,  was  impracticable  and  useless, 
(for  how  could  the  jury  find  from  the  evidence  that  the 
prisoner  thought  his  life  to  be  in  danger,  without  finding 
that  he  was  justified  in  thinking  his  life  to  be  in  danger?) 
yet  I  think  the  jury  must  have  understood  the  whole 
charge  on  this  point  to  be,  in  substance,  that  if  they  be- 
lieved Mary  Driskol,  it  was  for  them  to  say,  under  the 
evidence,  whether  the  prisoner  was  justified  in  thinking 
that  it  was  necessary  to  take  the  life  of  his  wife  to  protect 
his  own,  or  to  protect  himself  from  some  great  bodily 
injury. 

The  court  was  asked  by  the  prisoner's  counsel  to  charge 
the  jury  "  that  if  the  jury  have  a  reasonable  doubt,  from 
the  evidence,  as  to  what  degree  of  guilt  to  convict,  it  was 
their  duty  to  convict  of  the  lesser  degree."  The  court  did 
not  charge  this  in  words,  but  said  to  the  jury,  '^  that  is  a 
matter  for  your  determination.  K  you  are  not  satisfied 
that  he  intended  the  act,  as  I  said  before,  you  can  find 
him  guily  of  either  of  the  lesser  degrees."  I  think  this 
was  right  It  seems  to  me  that  it  would  have  been  wrong 
to  have  charged  the  juiy  that  it  was  their  duty  to  convict 
of  the  lesser  degree,  in  any  view  they  might  take  of  the 
case. 

'  Upon  the  whole,  after  giving  this  case  that  careful  ex- 
amination which  its  importance  demands,  I  cannot  avoid 
the  conclusion  that  the  conviction  of  the  prisoner  must 
be  affirmed. 

Conviction  set  aside,  and  new  trial  ordered. 

[Kbw  Tobk  Gbnbbal  Tbbk,  November  7,  1865.    J^raAam,  Ztofiord  and 
Sutherkmdf  Justices.] 
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The  role  is  well  il^ttled  that  one  partner  cannot  sae  his  copartner,  at  law,  except 
upon  a  halanoe  struck,  or  pn  express  promise,  upon  a  fall  settlement  of  the 
partnership  transactions. 

A  partnership  existing  hetween  the  plaintiff,  W.,  S.  and  the  defendant,  nnder 
the  name  and  firm  of  8.  &  Oo.,  the  defendant  and  S.,  on  the  80th  of  Nor. 
1858,  sold  their  interest  in  tiie  firm  to  (he  plaintfff  and  W^  who  agreed  to 
take  the  same  and  pay  the  dehts  of  the  .firm,  provided  the  assets  should  he 
snfBident.  At  this  time  the  firm  was  indebted  to  J.  G.  in  the  sum  of  $4000, 
and  to  W.  C.  in  the  sum  of  $2520.  J.  C.'s  debt  went  into  Judgment,  and  th^ 
plaintiff  and  W.  paid,  upon  the  execution,  $1600.  In  January,  1867,  the 
plaintiff,  8.  and  W.  met,  with  J.  Q.,  and  liquidated  the  sum  due  to  J.  0.  at 
12760,  and  it  was  agreed  between  the  plaintiff,  W.  and  8.  and  the*  de- 
fendant, that  each  should  pay  one  quarter  of  that  sum.  The  defendant 
not  having  paid  his  share  of  the  debt  to  J.  C,  it  was,  in  8eptember,  1857, 
agreed  between  the  partners  that  8.,  W.  and  the  plaintiff  should  each 
pay  one  quarter  thereof  to  J.  0.,  (benxg  |182.58  each,)  and  that  the  defend- 
ant should  give  his  note  to  each  for  one  quarter.  Aocordhigly,  the  delSond* 
ant  made  his  four  notes,  for  $182.58  each,  one  payable  to  the  plaintiff,  one 
to*  8.,  one  to  W.  and  one  to  J,  C,  and  deliTored  them  to  J.  C.  to  be  deliv- 
ered to  the  payees  when  they  should  each  secure  one  quarter  of  the  sum  due 

« 

to  J.  0.  The  plaintiff,  8.  and  W.  each  secured  to  J.  0.  one  quarter,  and 
J.  0.  thereupon  delivered  to  the  plaintiff  and  W.  two  notes  for  |182;58  each, 
being  the  notes  sued  on. 

The  debt  due  ttom  the  firm  to  W.  C.  lyeat  into  Judgments,  which,  On  the  9th 
of  August^  1865,  amounted  to  12894.60.  8.,  the  plaintSfi^W.  and  the  de- 
fendant thisreupon  agreed  with  each  other,  for  the  purpose  of  gettmg  time, 
to  put  the.  amount  of  the  Jiidgments  into  five  notes,  each  agreeing  to  pay 
one  quarter  of  each  note,  as  it  fell  due.  Five  notes  were  accordingly 
executed  and  delivered  to  W.  C,  the  first  two  of  which  were  paid  by  the 
parties,  as  agreed,  and  the  last  three  were  paid  by  the  jdaintiff,  8.  and  W. 
Th»  plaintiff  paid  one  quarter  thereof^  for  the  defendant^  which  the  latter 
afterwards  promised  to  repay  him,  and  W.  paid  for  the  defendant  the  same 
amount,  and  afterwards  assigned  to  the  plaintiff  his*  note  and  the  claim  for 
the  money  thus  advanced  for  the  defendant.  There  never  was  any  account- 
ing, or  settlement  of  the  partnership  matters,  between  the  parties,  and  the 
plaintiff  and  W.  had  not  accounted  for  the  effects  of  the  firm  which  passed 
into  their  hands. 

B0ld  1.  That  the  contract  between  the  parties,  dated  November  80, 1853,  dis- 
oolved  the  copartnership  of  8.  &  Co.,  and  by  force  of  it  the  assets  of  the  firm 
passed  to  the  i^aintiff  and  W.,  who  were  bound  thereafter  to  pay  and  satisfy 
the  debts  of  the  ^rm,  provided  the  assets  transferred  to  them  were  snKlcient 
for  that  purpose. 
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2.  That  the  debts  doe  to  J.  C.  and  W.  G«  being  oonfessedly  the  proper  debts 
of  the  flrm  of  8.  &  Co.,  as  between  the  plaintiff  and  W.,  and  8.  and  the  de- 
fendant, the  two  former  became,  thereafter,  the  principal  debtors,  and  8.  and 
the  defendant  sureties  for  the  payment  of  the  said  debts,  to  tl^e  extent  of  the 
value  or  amount  of  the  partnership  assets  received  by  the  plahniff  and  W. 
on  the  dissolution  of  the  firm.  * 

8.  That,  as  between  themselyes,  the  only  claim  which  the  plaintiff  and  W. 
could  thereafter  make  against  their  late  partners,  was  that  they  should  con- 
tribute ratably  to  the  payment  of  such  or  so  much  of  the  partnership  debts 
as  should  remain  unpaid,  after  all  the  partnership  assets  receired  by  them 
under  the  agreement  had  been  fully  exhausted  and  applied  upon  such  debts. 

4..  That  the  notes  so  given  by  the  defendant  and  8.  to  the  plaintiff  and  W.  were, 
in  legal  effect,  simply  acconmiodation  notes,  representing  no  debt  or  liability 
from  the  makers  to  the  plaintiff  and  W.,  but  were  mere  obligations  of  the 
sureties,  in  the  hands  of  t2ie  principal  debtors,  for  a  debt  which  suefa  pciaci- 
pals  were  themselves  bound  to  pay. 

6.  That  the  notes,  not  being  given  upon  any  settlement  among  the  partners,  or 
upon  any  adjustment  of  their  accounts  as  between  themselves,  and  there 
having  been  no  settlement  of  the  partnership  accounts,  no  balance  struck, 
and  no  promises  to  pay,  they  were  not  legal  UabiUtias  aa  between  the  part- 
ners themselves,  and  cofdd  not  be  enforced  in  their  hands,  m  against  ^Bfuctt 
other,  at  law;^  and  the  plaintiff  could  maintain  no  action  on  than,  or  any 
of  them,  at  law ;  his  only  remedy  against  the  defendant  being  in  equity,  for 
the  payment  of  his  proportion  of  any  deficiency  which  might  be  found  duo 
to  him  after  tiie  partnership  assets  were  exhausted. 

APPEAL  i>y  the  defendant  from  a  judgment  entered 
upon  the  report  of  a  referee. 
The  action  was  brought  to  recover  on  a  note  made  by 
the  defendant  to  the  plaintiff,  and  on  a  note  of  the  defend- 
ant's, payable  to  O.  P.  Wolcott,  and  for  money  paid  by  the 
plaintiff  for  the  defendant,  and  money  paid  by  0.  P.  Wol- 
cott  for  the  defendant,  the  note  to  Wolcott,  and  the  de- 
mand for  money  paid  by  him,  having  been  assigned  to  the 
plaintiffl  The  answer  contained  a  general  denial,  a  oonnter- 
claim,  and,  among  other  things,  alleged  that  the  demands, 
which  the  plaintiff  was  seeking  to  recover^  were  the  debts 
and'demands  due  and  owing  by  the  firm  of  A.  H.  Savage 
k  Co.,  composed  of  the  plaintiff  defendant,  0.  P.  Woleott 
and  A.  H.  Savage.  And  that  the  plaintiff  and  Woleott 
purchased  the  interest  of  the  defendant  and  Savage,  in 
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said  firm,  and  agreed  to  pay  the  debts  of  the  firm.  That 
there  never  had  been  any  accounting  or  settlement  of  the 
business  of  said  firm.  The  action  was  referred  to  D.  J. 
Sunderlin,  to  hear  and  determine,  and  was  tried  6th  Octo- 
her,  1863. 

The  referee,  after  hearing  the  proof,  found,  among  other 
things,  the  following  facts:  That  a  copartnership  was 
formed  in  1851  between  the  plaintiff,  Oliver  P.  Wolc«tt, 
A.  U.  Savage  and  the  defendant.  That  on  the  ^th 
November,  1853,  Savage  and  the  defendant  sold  their 
interest  in  said  firm  to  the  plaintiff  and  Wolcott,  they 
agreeing  to  take  the  same  and  pay  the  debts  of  the  firm, 
provided  the  assets  should  be  sufficient.  That  before  the 
said  sale  and  purchase,  the  firm  became  indebted  to  J.  L. 
Cleveland  in  about  the  sum  of  (4000,  and  to  Wm.  H. 
Cheney  in  about  the  sum  of  $2520.  That  the  debt  to 
Cleveland  went  into  judgment^  prior  to  19th  September^ 
1854.  That  execution  was  issued  thereon,  19th  Septem^ 
ber,  1854,  after  which  Buell  and  Wolcott  paid  on  the 
same  $1500.  That  Savage,  Buell  and  Wolcott  met  with 
Cleveland  at  Wolcott's,  on  the  5th  January,  1857,  with 
knowledge  of  the  defendant,  and  liquidated  the  smn  due 
Cleveland,  at  $2760.  That  it  was  then  and  there  agreed 
between  Buell,  Wolcott,  Cole  and  Savage,  that  each  should 
pay  one  quarter  of  the  debt  due  Cleveland,  and  that  such 
quarter  should  become  their  individual  debt  That  on  the 
26th  September,  1857,  the  defendant,  not  having  paid  his 
share  of  said  debt  to  Cleveland,  the  copartners  had  a  meet- 
ing, it  being  ascertained  that  the  defendant  had  not  paid 
his  quartei',  and  that  said  quarter  amounted  to  $730.32, 
It  was  there  agreed  that  Savage,  Wolcott  and  Buell  should 
each  pay  one  quarter  thereof  to  Cleveland,  being  $182.58 
each;  and  that  Cole  should  give  his  note  to  each  for 
9182.58.  Subsequently,  Buell  and  Wolcott  paid  each  a 
quarter  thereof  to  Cleveland.  That  pursuant  to  sfdd  agree- 
ment, on  tb^  27th  September,  1857,  the  defendant  made 
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his  four  notes  for  $182.58  each,  and  delivered  them  to 
Cleveland,  to  be  delivered  to  the  payees,  when  thej  should 
each  secure  the  quarter  of  the  $730.32  to  Cleveland.  That 
on  the  27th  September,  1857,  Savage,  Buell  and  Wo^cott 
secured  to  Cleveland  the  one  quarter.  Cleveland  there- 
upon delivered  to  the  plaintiff  and  Wolcott  the  notes 
mentioned  in  the  complaint.  Th^t  prior  to  the  9th 
August,  1855,  the  debt  due  &om  the  firm  to  Cheney  went 
into  judgments,  which,  on  the  9th  August,  1855,  amounted 
to  12894-60.  That  Savage,  Cole,  Buell  and  Wolcott. 
agreed  with  each  other,  for  the  purpose  of  getting  time,  to 
put  the  amount  of  the  judgment  into  five  notes,  each  agree- 
ing with  the  other  to  pay  one  quarter  of  each  note  as  it 
fell  due.'  That  the  five  notes  were  executed  and  delivered 
to  Cheney.  The  first  two  were  paid  by  the  parties,  aa 
agreed,  and  the  three  last  were  paid  by  Savage,  Wolcott 
.and  Bjiell.  That  when  the  three  last  notes  fell  due 
respectively,  the  plaintiff  paid  one  quarter  thereof  for  the 
defendant,  which  the  defendant  afterwards  promised  to 
repay  him.  That  Wolcott  paid  the  same  sum  as  the  plain- 
tiff, for  the  defendant,  to  which  the  defendant  made  no 
objection.  That  Wolcott  assigned  his  note  and  claim  for 
money  paid,  to  the  plaintiff  on  26th  June,  1862.  That 
there  never  had  been  any  accounting  or  settlement  of  the 
partnership  matters  between  the  parties.  That  the  plain- 
tiff and  Wolcott  had  not  accounted  for  the  effects  of  the 
firm,  which  passed  into  their  hands,  under  the  agreement 
of  the  30th  IS'ovember,  1853.  That  the  debt  due  and 
owing  Cleveland,  and  the  debt  due  Cheney,  were  a  portion 
of  the  debts  of  the  firm,  the  payment  of  which  was  pro- 
vided for  by  the  agreement  of  30th  I^ovember,  18531 

As  a  conclusion  of  law,  the  referee  found  that  the  de- 
fendant was  indebted  to  the  plaintiff  in  the  amounts  of 
the  two  notes  mentioned  in  the  complaint,  and  for  the 
money  paid  by  the  plaintiff  and  Wolcott  on  the  notes 
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given  to  Cheney,  in  the  sum  of  $992.08,  and  that  the 
plaintiff  was  entitled  to  a  judgment  therefor. 

On  the  hearing  the  defendant  objected  to  the  pl|tin« 
tifTs  proving  auy  agreement  between  the  parties,  as  to  ' 
what  part  each  should  pay,  of  the  notes  to  Cheney.  The 
objection  was  overruled  and  the  evidence  received,  to 
which  the  defendant  excepted.  The  defendant  offered  to 
prove  the  facts  alleged  in  his  fourth  and  fifth  answers,  to 
which  the  plaintiff  objected.  The  objection  was  sus- 
tained and  the  evidence  excluded,  to  which  the  defendant 
excepted. 

The  defendant  also  offered  to  prove  that  the  property 
and  effects  of  the  firm,  which  went  into  the  hands  of  the 
plaintiff  under  the  agreement  of  the  30th  Kovember^ 
1853,  were  more  than  sufiicient  to  pay  the  debts  of  the 
firm,  including  the  debts  to  Cleveland  and  Cheney,  which 
was  objected  to  by  the  plaintiff.  The  objection  was  sus- 
tained and  the  evidence  excluded,  to  which  the  defendant 
excepted. 

Upon  filing  the  report,  judgment  was  entered  against 
the  defendant,  in  favor  of  the  plaintiff,  for  $992.08  debt, 
and  91O8.6I  costs.  The  defendant  made  a  case  containing 
llie  evidence,  facts  found  and  the  exceptions  by  the  de- 
fendant, and  appealed  to  this  court 

« 

D.  S.  ProsseTy  for  the  appellant,  I.  The  referee  erred 
in  excluding  the  offer,  on  the  part  of  the  defendant,  to 
prove  that  at  the  time  of  the  sale  by  the  defendant  and 
Savage,  to  Buell  and  Wolcott,  an  estimate  was  made  of 
the  liabilities  of  the  firm,  which  went  into  the  hands  of 
the  plaintiff  and  Wolcott,  and  that  such  assets  exceeded 
the  debts  and  liabilities  of  the  firm  several  hundred  dol- 
lars. The  evidence,  if  it  had  been  received,  tended  to 
prove  the  allegations  in  the  4th  and  5th  answers  of  the 
defendant,  which,  if  sustained,  would  have  constituted  a 
good  defense  to  the  action.    Under  the  agreement  of  tha 
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30th  of  November,  1853,  the  plaintiff  and  Wolcott  were 
bound  to  pay  the  debts  of  the  firm,  if  the  assets  were 
sufficient.  The  safficiency  of  such  assets  being  once 
established,  no  promise  or  agreement  on  the  part  of  the 
defendant  would  release  or  excuse  Buell  and  Wolcott 

> 

from  the  payment  of  the  debts  of  the  firm,  unless  founded 
upon  some  new-  and  valid  consideration,  and  there  is  no 
pretense  that  there  was  any  such  consideration  for  the 
promise  on  the  part  of  the  defendant 

n.  The  referee  erred  in  excluding  the  offer  of  the  de- 
fendant  to  prove  "  that  the  property  and  effects  of  the 
firm)  which  went  into  the  hands  of  Buell  and  W6lcott 
under  the  agreement  of  30th  November,  were  more  than 
sufficient  to  pay  the  debts  and  liabilities  of  the  firm,  in- 
cluding the  debts  of  Cleveland  and  Cheney.  The  facts 
offered  in  evidence  constituted  a  valid  defense  to  the 
action.  Why  should  the  plaintiff  be  permitted  to  recover 
on  the  account  of  the  payment  of  a  debt  which,  he  had 
agreed  to  pay  upon  a  good  and  valid  consideration  ?  It 
was  his  own  debt,  and  the  promise. of  the  defendant  was 
without  any  legal  or  moral  consideration  to  support  it. 

in.  The  eleyenth  finding  of  fact  is  wholly  unsupported 
by  the  evidence,  and  in  confiict  with  the  fact  found  by  the 
referee,  that  the  debt  to  Cheney  was  a  debt  of  the  firm  of 
A.  H.  Savage  &  Co.  The  referee  finds  that  the  several 
sunis  mentioned  in  the  eleventh  finding  were  paid  by  liie 
plaintiff  for  the  defendant.  The  fact  being  established 
that  the  debt  to  Cheney  was  a  debt  of  the  firm,  the  pay- 
ment  thereof  could  not  be  for  thd  defendant.  It  was  not 
his  debt,  and  there  is  no  pretense  that  he  even  requested 
the  plaintiff  to  pay  the  same ;  on  the  contrary,  it  was  the 
plaintiff's  own  debt,  and  he  paid  the  same  for  himself,  be- 
cause he  was  legally  bound  so  to  do.  The  debt  to  Cheney 
could  only  be  made  the  debt  of  the  defendant  upon  his  as- 
suming and  agreeing  to  pay  the  same,  upon  a  valid  consid- 
eration, and  there  is  no  evidence  of  any  such  consideration. 
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And  the  defendant  deniea  that  he  ever  agreed  to  pay  the 
same.  The  twelfth  finding  stands  npon  the  same  evi- 
dence as  the  eleventh.  The  remarks  npon  that,  finding 
will  apply  equally  thereto. 

IV.  The.  referee  erred  in  his  conclusion  of  law  upon  the 
fiicts  found  by  him.  He  finds  that  thQ  debt  to  Cleveland 
and  the  debt  to  Cheney  were  the  debts  of  the  firm  of  A. 
H.  Savage  &;  Co.,  and  that  there  had  been  no  settle- 
ment or  accounting  in  relation  to  the  business  of  the  firm. 
That  the  defendant  and  Savage  sold  out  their  interest  in 
the  effects  of  the  firm  to  Buell  and  Wolcptt,  they  agree- 
ing to  take  the  same  and  pay  the  debts  of  the  firm,  pro- 
vided the  assets  should  be  sufficient  Under  the  agreement 
found  by  the  referee  the  plaintiff  and  "Wolcott  became  the 
principal  debtors^  the  defendant  and  Savaj^,  as  to  them, 
sustaining  the  relation  of  surety.  Before  either  the 
plaintiff  or  Wolcott  could  call  upon  Savage  or  the  de- 
fendant to  contribute  any  thing  towards  the  payment  of 
the  debts  of  the  firm,  they  must  show  that  the  assets  were 
not  sufficient  to  pay  the  debts  of  the  firm.  It  is  well  set- 
tled that  one  partner  cannot  maintain  an  action  in  the 
nature  of  assumpsit  against  his  copartner,  on  account  of 
the  payment  of  a  debt  for  which  both  were  liable  as  part- 
ners, until  after  a  settlement  and  a  balance  struck,  with 
an  agreement  to  pay.  {Murray  v.  Bogertj  14  John.  318. 
Westerh  v.  J/vertam^  1  Wend.  532.  PattUan  v.  Blanchard, 
6  Barb.  537.)  Here  it  is  found  that  there  had  been  no 
settlement  of  the  partnership  accounts.  Until  that  takes 
place,  it  cannot  be  determined  whether  there  is  any  thing 
to  be  paid  by  the  defendant.  The  finding  of  the  referee, 
of  the  agreenient  of  the  defendant  to  pay  one  quarter  of 
the  debt  to  Cheney,  is  not  sufficient  to  justify  the  conclu- 
sion of  law  by  him,  there  being  no  eonsideration  for  the 
agreement;  and  there  is  not  any  thing  in  the  findings 
or  in  the  evidence,  from  which  any  consideration  can  be 
inferred,  sustaining  the  agreement  of  the  defendant  to  pay 
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a  part  of  the  Cheney  debt.  Under  the  agreement  found  by 
the  referee,  on  the  part  of  the  plaintiff  and  Wolcott,  they 
were  legally  bound  to  pay  Cleveland  and  Cheney.  Their 
agreement  was  upon  a  good  and  valid  consideration ;  they 
were  bound  to  faithfully  apply  the  effects  which  passed 
into  their  hands  in  payment  of  the  debts  of  the  firm ;  it 
was  their  duty  to  convert  the  same  into  money  and  pay 
the  debts ;  the  property  was  pledged  fox  the  payment  of 
the  debts ;  Buell  and  Wolcott  were  mere  trustees  to  apply 
the  same  in  discharge  of  the  liabilities  of  the  firm ;  they 
had  no  right  to  nse  the  same  in  continuing  the  business, 
as  found  by  the  referee. 

0.  0,  Juddy  for  the  respondent.  Before  any  one  of  the 
exceptions  of  the  defendant  «were  taken,  the  defendant 
proved  and  read  in  evidence  the  agreement  of  sale  in 
writing,  whereby  the  defendant  and  A*  H.  Savage,  two 
of  the  members  of  the  partnership  firm  of  A.  H.  Savage 
ft  Co.,  sold  and  conveyed  to  the  plaintiff  and  O.  P.  Wol- 
cott all  their  interest  in  and  to  the  property  and  effects 
of  that  firm ;  the  plaintiff  and  Wolcott,  in  the  same  in- 
strument, agreeing  to  pay  the  debts  of  the  firm,  provided 
such  assets  were  sufficient  for  that  purpose ;  which  agree- 
ment in  writing  was  made  Nov.  SO,  1853.  By  this  proof, 
which  the  defendant  fully  relied  upon,  and  nowhere  in  the 
course  of  the  trial  attempted  to  question  or  controvert,  the 
plaintiff  claims  that  the  defendant  established,  as  a  part 
of  his  case,  such  sale  and  transfer  of  all  the  interest  of  the 
defendant  and  Savage  in  the  partnership  property  and 
effects,*  and  must  consequently  abide  by  the  legal  effect 
and  incidents  of  that  transaction.  By  that  sale  and  trans- 
fer the  plaintiff  claims  the  said  partnership  firm  was  wholly 
dissolved,  and  from  thence  hitherto  the  several  members 
thereof,  so  far  as  that  partnership  is  concerned,  as  between 
themselves  at  least,  have  had  no  parlaiership  relatione  of 
any  kind,  being,  in  the  language  of  Chancellor  Kent, 
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<<  distinct  persons ;"  and  after  that  time  the  business  was 
carried  on  bj  Bnell  and  Wokott  (3  Kent' 9  Com.,  fjec.  43, 
in.  (7,)  pp.  5Si,  63.  Story  on  Part.  §§  272,  321,  328,  329. 
17  John.  525.  6  id.  144.  4  Bam.  ^  Adol  175.  Oeortner 
Y.  Trustees  of  Qancgoharie,  2  Barb.  628.  Ooehrane  v.  Perry ^ 
8  JToM  cfe  iSS^^.  262.)  Instead  of  his  former  rights  as 
partner,  after  this  sale,  the  defendant  had  no  rights  or 
claims  against  the  plaintiff  or  against  him  and  Wolcott, 
in  relation  to  the  partnership  prc^ertj  or  business,  except 
such  as  were  secured  to  him  by  said  agreement  in  writ- 
ing, and  by  that  alone.  (Smith  v.  Howard^  20  Soto.  121, 
124.  Story  on  Part  §§  328,  326  note  1,  358,  359.  Ooto 
on  Part.  ch.  5,  §§  1,  3,  pp.  227,  228,  305,  308.)  And  the 
several  ihdividuals  who  had  thus  been  parties,  in  making 
any  agreement  among  themselves,  or  executing  any  note 
or  notes,  could  and  did  act  only  as  ^*  distinct  persons,'' 
and  without  any  other  relations  than  such  as  were  cre- 
ated by  such  agreement,  and  note  or  notes.  It  was  there* 
fore  competent  for  the  plaintiff,  the  defendant.  Savage  and 
Wolcott  to  make  the  agreements  which  the  referee  thus 
found  they  did  make  in  relation  to  the  payment  of.  their 
original  idebtedness,  in  any  p^portions  by  each  or  either 
as  they  pleased,  and  be  bound  thereby,  the  same  in  all 
respects  as  if  they  never  had  been  partners,  and  as  if  the 
indebtedness  had  not  been  that  of  the  partnership  orig- 
inally. The  defendant  was  not  entitled  to  inquire  after 
the  diq)osition  of  the  assets  of  the  firm  after  the  transfer 
to  Buell  and  Walcott,  because,  1.  The  agreement  did  not 
require  those  assets  to  be  applied  to  the  payment  of  the 
'partnership  debts.  2.  The  defendant,  by  making  the  two 
notes  to  Buell  and  Wolcott,  respectively,  after  the  dissolu- 
tion of  the  firm,  took  them  and  the  amounts  of  them,  re- 
spectively, out  of  the  partnership  business,  and  made  it 
simply  his  individual  liability,  upon  a  sufficient  consid- 
eration ;  that  is,  the  payment  of  moneys  for  him  by  the 
payees.    Upon  the  same  principle,  the  making  of  the  notes 
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to  Cheney,  after  the  dififiolution,  made  them  tiie  joint  and 
several  promises  of  the  makers,  the  same  as  if  the  partner* 
ship  had  never  existed ;  and  it  was  not  necessary  to  prove 
the  additional  verbal  agreements  between  the  parties  in  ae- 
cordance  with  the  legal  effect  of  those  notes,  and  by  the 
express  mntnal  agreement  of  the  fonr  former  partners. 
These  matters  were  taken  out  of  the  partnership  basiness* 
3.  Again,  such  accounting  could  not  be  had  in  this  action 
for  want  of  the  proper  parties.  Wolcott  and  Savage  were 
neccessary  parties  to  such  accounting,  but  they  were  not 
parties  to  this  action.  4.  The  defendant  was  eaUupped 
from  having  sudi  accounting,  even  if  the  proper  parties 
had  been  before  the  court,  by  his  executing  and  delivering 
those  several  promissory  notes  to  the  plaintiffi9,'Wc^eott 
and  Cheney,  the  purpose  of  such  accounting  ^eing  incon^ 
sistent  with  those  acts,  and  also  tending  to  vary  and  oon^ 
tradict  the  writings.  The  defendant  was  not  at  liberty  to 
contradict  the  presumption  arising  from  the  giving  of  those . 
notes,  that  there  were  no  assets  applicable  to  the  payment 
of  any  of  those  demands,  smce  no  fraud  or  mistake  is 
alleged ;  nor  to  contradict  the  legal  effect  of  his  express 
parol  promises.  The  proof  of  the  declarations  of  Cleve* 
land,  accompanying  the  act  of  the  delivery  of  the  two 
notes  to  Biiell  and  Walcott  as  well  as  to  Savage,  was  prop«* 
erly  received,  such  declarations  being  clearly  a  part  of  the 
transaction,  and  giving  character  to  the  act«-4t  part  of  the 
res  gestc^  It  was  not  necessary,  for  the  purpose  of  sus- 
tainidg  this  action,  to  prove  an  express  promise  by  the 
defendant  to  pay,  since  the  implied  promise  arising  from 
his  acts  ^er  the  dissolution  would  make  him  liable  in' 
this  action. 

By  the  Oourtj  E.  Darwin  Smixh,  J.  The  contract  made 
by  the  plaintiff  and  defendant  with  Wolcott  and  Savage, 
dated  November  30, 1853,  dissolved  the  copartnership  of 
A.  H.  Savage  &  Co.    The  assets  of  that  firm,  by  force  of 
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said  agreement)  passed  to  Bnell  k  Wolcott,  and  they  were 
bonnd  thereafter  to  paj  and  satisfy  the  debts  of  the  firm^ 
pi^vided  the  assets  so  transferred  to  them  wera  sufficient 
for  that  purpose.  The  debts  to  Oheney  and  Cleveland, 
mentioned  in  the  pleadings  and  in  the  report  of  the  referee, 
were  confessedly  the  proper  debts  of  the  firm  of  A.  H. 
Savage  &  Ck>.  at  the  tim%  of  the  dissolution  of  said  firm* 
It  was  therefore  the  duty  of  the  plaintiff  and  the  said 
Wolcott  to  pay  such  debts  if  the  assets  of  the  firm  were 
sufficient  for  that  purpose,  and  as  between  themselves  and 
the  si^d  Savage  fmd  Oole  they,  the  said  Buell  and  Wolcott^ 
became  thereafter  the  principal  debtors,  and  the  said  Sav- 
age and  Ck>le  sureties  for  the  payment  of  the  said  debts,  to 
the  extent  of  the  value  or  amount  of  the  partnership  assets 
received  by  the  plaintiff  and  Wolcott  on  the  dissolution 
of  said  firm.  As  between  themselves,  the  only  claim 
which  Buell  and  Wolcott  could  thereafter  make  against 
thi»ir  late  partners  was,  that  they  st^ould  contribute  ratably 
to  the  payment  of  such  or  so  much  of  the  partnership 
debts  as  should  remain  unpaid,  after  aU  the  partnership 
assets  received  by  them  under  the  agreement  aforesaid 
had  been  ftiUy  exhausted  and  apj^ied  upon  such  debts. 
Cole  and  Savage  were  liable  only  to  contribute  to  make 
up  the  deficiency  if  such  partnership  assets  were  insuffi- 
cient to  pay  the  said  partnership  debts.  When,  therefore, 
the  several  partners  gave  their  separate  notes  to  Cleveland 
and  Cheney  for  the  amount  of  their  respective  debts,  the 
notes  so  given  by  the  said  Savage  and  Cole,  as  between 
themselves  and  the  said  Buell  and  Wolcott,  were  in  legal 
effect  simply  accommodation  notes  lent  to  the  said  Buell 
and  Wolcott,  provided  the  latter  had  sufficient  assets  of 
the  firm  of  Savage  &  Co.  in  their  hands  to  pay  and  dis- 
charge such  debts  to  Cleveland  and  Cheney,  together  with 
the  other  debts  of  said  firm.  In  the  hands  of  the  original 
creditors,  Cheney  and  Cleveland,  or  of  any  third  person  to 
whom  they  might  have  transferred  them,  they  were  valid 
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notes ;  bat  in  the  hands  of  Bnell  and  Wolcott,  thcfy  were 
simply  notes  giyen  withont  any  consideration-  nntil  the 
assets  of  the  firm  were  exhausted.  They  represented  no 
debt  oJV  liability  from  Cole  and  Savage  to  Baell  and  Wol- 
eott.  They  were  simply  obligations  of  the  sureties  in  the 
hands  of  the  principal  debtors^  representing  a  debt  which 
such  principals  were  bqund  to  pay  off  and  discharge. 
Upon  what  principle  the  plaintiff  can  maintain  an  action 
on  these  notes  before  the  partnership  assets  in*  his  hands 
are  exhausted  and  found  insufficient  to  pay  the  said  debts 
to  Cleveland  and  Cheney,  I  cannot  conceive,  unless  a  prin* 
cipal  debtor,  after  having  paid  his  own  debt  and  taken  up 
the  securities  held  therefor,  can  turn  around  and  maintain 
Bin  action  on  such  securities  against  his  own  surety,  to  re- 
cover the  aiiiount  so  paid.  If  these  views  are  correct  in 
respect  to  the  relative  rights  of  the  several  membeis  of 
the  firm  of  A.  H.  Savage  &  Co.  as  against  each  other,  it 
follows,  I  think,  that  the  several  findings  of  the  referee 
excepted  to  on  the  trial  excluding  evidence  tending  to 
establish  the  fourth  and  fifth  answers  of  the  defendants, 
were  erroneous.  Those  answers  set  up  a  complete  equita- 
ble defense  to  the  plaintiff's  action.  The  possession  of 
these  notes  of  the  defendants,  prima  facie,  entitled  the 
plaintiff  to  recover.  But  the  defendant  was  clearly  entitled 
to  show  that  as  between  himself  and  the  plaintiff  these 
notes  were  given  without  consideration,  and  to  secure  a 
debt  which  the  plaintiff  himself  was  primarily  bound  to 
pay.  He  was  entitled  to  show  the  facts  set  up  in  his  two 
answers,  the  fourth  and  fifth. 

All  the  exceptions,  and  there  are  quite  a  number,  to  de- 
cisions excluding  evidence  tending  to  prove  such  answers, 
I  think  well  taken.  A  party  now  is  entitled  to  set  up  an 
equitable  defense,  and  it  is  just  as  available  as  a  legal  de- 
fense. I  have  no  doubt  that  before  the  Code  a  court  of 
equity,  upon  a  proper  bill  filed  for  that  purpose,  would 
have  restrained  the  action  by  the  plaintiff  upon  the  notes 
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afbreaaid^  and  for  the  moneys  paid  by  him  upon  the  Che- 
ney and  Cleveland  debt,  upon  the  allegations  contained 
in  these  answers.  The  answers  do  in  effect .  allege  that 
these  notes  have  been  paid  by  the  plaiiitiff  and  Woleott 
who  were  the  primary  debtors,  for  the  payment  thereof. 
The  defendant  offered  tf  proye  that  the  plaintiff  reeeived 
nnder  the  agreement. of  November,  1853,  and  had  in  his 
handsi  more  than  sufficient  of  the  assets  of  the  late  firm  of 
A.  H.  Savage  k  Co.  to  pay  said  notes  and  moneys,  together 
with  the  other  debts  of  said  firm.  Certainly  this  was  adr 
missible,  and  would  have  established,  I  think,  a  complete 
defense  to  the  suit.  The  plaintiff  might  perhaps  be  allow- 
ed to  retain  these  notes  till  he  had  exhausted  such  assets. 
The  answer  of  the  defendant  concludes  with  a  prayer  for 
affiAnative  relief  that  the  plaintiff  account  for  the  property 
and  effects  of  said  firm  of  A.  H.  Savage  &  Co.  which  had 
come  to  his  hands,  and  that  the  two  promissory  notes 
mentioned  in  the  complaint  be  delivered  up,  or  that  they 
be  canceled  and  destroyed.  The  partnership  was  dift- 
solved,  and  the  defendant  had  relinquished  all  interest  in 
its  assets  and  had  no  right  to  ask  for  an  accounting,  be- 
cause he  could  recover  nothing  on  such  accounting  from 
Baell  and  Woleott.  Such  accounting  would  be  requisite 
before  they  could  call  on  Cole  ^d  Savage  to  make  up  any 
deficiency,  or  to  pay  them  any  amount  over  and  above  the 
assets  of  the  copartnership  which  they,  or  either  of  them, 
mfght  have  paid  to  the  partnership  creditors.  For  the 
purpose  of  such  an  accounting,  Woleott  and  Savage  would 
be  necessaiy  parties,  and  such  an  accounting,  therefore, 
could  not  be  had  in  this  suit,  so  as  to  be  final  and  conclu- 
sive. But  the  d^endant  had  a  right,  as  an  equitable  de- 
fense, to  show  that  the  plaintiff  had  paid  these  notes  from 
the  assets  of  the  firm  of  A.  H.  Savage  &  Co.  which  came 
to  his  hands  under  the  agreement  of  the  80th  of  !N^ovember, 
1863.  So  fiEyr  he  had  a  right  to  go  to  make  out  his  de* 
fenee* 
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Bat  this  judgment,  I  think,  should  be  reveTsed  fer 
another  reason.  Upon  Che  facts  found  by  the  referee^  I 
think  his  conclusions  upon  the  law,  that  the  plaintiff  was 
entitled  to  recover,  erroneous.  It  seems  to  me  that  the 
plaintiff  could  no  more  maintain  an  action  upon  these 
notes>  against  the  defendants,  than  he  could  for  the  ac- 
count for  which  said  notes  were  given,  indepettdentiy  of 
the  notes.  The  notes  to  Cheney  and  Cleveland  were  given 
by  the  respective  parties  to  get  time  for  the  payment  of 
tiie  principal  debts,  and  the  time  was  extended  by  Cheney 
and  Cleveland  upon  the  receipt  of  such  notes*  The  notes 
were  nbt  given  upon  any  settlement  among  the  partners, 
or  any  adjustment  of  their  accounts  as  among  themselves. 
There  was  no  settlement  of  the  partnership  accounts,  no 
balance  struck,  and  no  promises  to  pay,  as  between  them- 
selves. The  notes  simply  represented  their  primary  liabil- 
ity to  their  creditors,  each  note  being  given  for  one  fourth 
of  the  original  debt.  It  is  apparent  that  they  were  put  in 
this  shape  so  that  the  original  creditors,  in  giving  an  ex- 
tension of  the  time  for  the  payment  of  the  respective  debts, 
might  retain  all  their  security  and  not  release  either  of 
their  debtors.  The  notes  had  no  relation  to  the  ultimate 
claim  of  the  plaintiff  and  Wolcott  upon  Cole  and  Savage, 
after  exhausting  the  asself  in  their  hands  in  payment  of 
the  partnership  debts.  The  arrangement  for  the  giving 
of  said  notes  by  Cheney  and  Cleveland  was  one  for  their 
common  benefil,  and  for  the  especial  convenience  of  the 
plaintiff  and  Wolcott,  that  they  might  have  more  time  to 
collect  the  debts  and  convert  the  assets  of  the  copartnership 
into  money;  and.the  notes  of  |$182  were  mere  memorandum 
notes,  as  between  the  parties,  to  preserve  their  relative 
rights  and  liabilities  as  between  themselves.  The  notes, 
therefore,  were  not  legal  liabilities  as  between  the  partners 
themselves,  and  could  not  be  enforced  in  their  hands,  as 
against  each  other,  I  think,  at  law.  In  this  view  of  the 
object  and  force  of  these  notes,  the  plaintiff  could  nudn- 
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taiii  no  action  on  them,  or  any  of  them,  at  law.  His 
remedy  against  the  defendant  was,  in  equity,  for  the  pay- 
ment of  his  proportion  of  any  deficiency  which  may  be 
fonnd  dne  to  him  after  the  partnership  assets  are  exhaust- 
ed. The  rule  is  well  settled  that  one  partner  cannot  sue 
his  copartner,  at  law,  except  upon  a  balance  struck,  or  an 
express  promise,  upon  a  full  settlement  of  the  partnership 
transactions.  (1  Wend.  534.  13  Joh^  402.  18  id.  245. 
6  Barb.  538.) 
The  judgment,  I  think,  should  be  reversed  and  a  new' 

trial  granted,  with  costs  to  abide  the  event 

« 

[KoHBox  Gbhssal  Tsbx,  December  5, 1864.    WeUes,  J.  0,  SnUth  and  J?.  J). 
BrnHk,  Jurtiees,] 
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Geobgb  Wagkbb,  plaintiff  in  error,  vs.  Thb  Piioplb,  de- 
fendants in  error. 

The  good  duracter  of  a  prisoner  cannot  avafl  against  clear  proof  of  gnllt  It 
is  only  where  doobt  exists  as  to  the  commission  of  the  crime,  and  the  intent 
of  the  party,  that  good  character  will  protect  him. 

An  indictment  charging  the  crime  upon  the  ''  oath  "  of  the  Jurors  is  sufficient. 
Although  "  oaths  "  is  the  proper  word,  using  the  singular,  instead,  is  such  a 
defect  as,  after  Tordfct,  will  be  cured  by  the  statute. 

Ihe  objection  that  the  crime  was  not  shown  to  have  been  committed  in  the 
county  alleged  in  the  indictmenty  cannot  be  taken  for  the  first  time  upon  a 
writ  of  error. 

So  as  to  the  objection  thai  the  witnesses  do  not  state  theVcar  in  which  the 
Ibtal  injury  was  kiflicted,  to  show  that  it  produced  death  within  a  year  and 
a  day;  where  there  is  sufficient  e^ridenoe  firom  which,  if  necessary,  the  Jury 
could  infer  the  killing  to  have  been  in  the  year  alleged  in  the  indictments 

EBBQR  to  the  Kew  York  general  sessions  to  review  a 
conviction  for  murder. 

Bjf  ihe  Courts  Tnobah  am,  J.  This  case  was  submitted  to 
US  by  the  district  attorney  on  his  brief.  The  points  have 
been  handed  in  for  the  prisoner  since  the  a4]|jonmment^ 
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and  I  have  examined  the  case  attentively,  and  have  found 
no  exceptions  taken  to  the  evidence,  and  only  one  to  the 
charge.  As  to  that  exception,  it  is  •fiufEcient  to  say  that 
the  charge  was  in  accordance  with  the  decision  of  the 
Court  of  Appeals  in  the  People  v.  Olarkj  and  in  various 
cases  since  in  that  court,  and  which  have  been  uniformly 
followed  here.  There  was  no  error  made  in  Uiat  respect* 
In  looking  over  the  testimony,  I  see  no  reason  to  doubt 
the  correctness  of  the  verdict.  The  homicide  was  proved 
beyond  a  doubt,  and  there  was  no  evidence  that  would 
have  warranted  a  finding  of  insanity,  unless  we  adopt  the 
general  proposition  that  every  one  who  unlawfully  takes 
the  life  of  another  is  insane.  There  was  testimony  that 
when  he  came  in  he  appeared  to  be  excited,  but  no  such 
excitement  is  shown  after  the  deed  was  committed.  The 
good  character  shown  to  belong  to  the  prisoner  cannot 
avail  against  clear  proof  of  guilt.  It  is  only  where  doubt 
exists  as  to  the  commission  of  the  crime  and  the  intent  of 
the  party,  that  good  character  will  protect  him.  Some 
technical  questions  have  been  made  by  the  prisoner's 
counsel,  which  remain  to  be  noticed.  First,  that  it  does 
not  appear  that  the  grand  jury  who  found  the  indictment 
had  been  sworn  previous  to  their  action..  In  the  error- 
book  it  is  said  that  it  was  done  by  the  oath  of  Charles  J. 
Leonington,  foreman.  Hector,  Armstrong  and  others.  The 
word  oath  should  have  been  oaths,  and  is  probably  so  in 
the  original,  ^d  the  body  of  the  indictment  states  that 
the  j  urors  dpon  their  oath  present  This  is  sufficient  After 
verdict,  such  a  defect  would  be  cured  by  the  statute. 
The  second  objection  is,  that  the  witnesses  do  not  state 
the  place  of  the  murder  to  have  been  in  the  city  of  New 
York.  The  ^testimony  is,  that  the  crime  was  committed 
at  No.  519  Broome  street  The  answer  to  this  objection 
is,  that  it  should  have  been  taken  on  the  trial.  From  the 
course  of  examination  on  the  trial,  it  is  apparent  that  all 
parties  acted  on  the  admission  that  the  murder  was  in  the 
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city  of  New  York.  Had  the  objection  been  made  on  the 
trial,  it  would  have  been  answered  at  once  by  a  single  ^ 
question  to  the  witness.  It  is  too  late  now  to  seek  to 
make  such  an  objection  available.  The  same  remark 
applies  to  the  third  objection,  viz.,  that  the  witnesses  do 
not  state  the  year  in  which  the  injury  was  inflicted,  to 
show  that  it  produced  death  within  a  year  and  a  day.  The 
indictment  charges  the  offense  to  have  been  committed  in 
July,  1865.  The  year  in  which  it  occurred  was  not  a  sub- 
ject of  inquiry  by  the  counsel  for  the  prisoner.  There 
is,  however,  evidence  from  which,  if  necessary,  the  jury 
could  infer  the  killing  to  be  in  1865.  EJrayer  was  asked 
by  the  prisoner's  counsel  when  his  relations  with  the  wit- 
ness ceased,  prior  to  the  homicide,  to  which  he  replied^ 
the  prisoned  left  his  place  in  February,  1865.  It  is  not, 
however,  at  all  material,  where  it  is  evident  that  the  case 
was  tried  on  the  assumption  that  the  death  occurred 
during  the  year,  and  no  objection  is  taken,  and  no  inquiiy 
made  by  the  prisoner's  counsel  on  the  subject  It  is  a 
well  settled  rule  that  a  party  cannot  object  to  such  defects 
•of  testimony,  if  no  objection  is  taken  on  the  trial,  because 
if  made  then  they  would  at  once  have  been  removed  by 
an  examination  of  the  witness.  There  is  no  good  reason 
stated  for  interfering  with  the  judgment^  and  we  can  see 
no  error  committed  in  the  court  below  calling  for  a  hew 
trial 

Judgment  affirmed. 

[Kbit  Yobk  Giitbbal  Tbbm,  Febmaiy  19, 1866.    Oio,  O.  Bmmatd^  Ohrk$ 
and  ^igrahamf  Jnstioefl.] 
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John  HACEBTXy  plaintiff  in  error,  tw.  Thb  People,  de- 
fendants in  error. 

On  the  trial  of  an  indictment  for  murder,  evidence  at  to  the  existence  of  iU 
feeling  between  the  prisoner's  wife  and  the  wife  of  the  deceased,  is  not  ad- 
missible, unless  the  proof  shows  that  the  prisoner  had  a  knowledge  of  such 
01  feeling. 

If  there  is  no  proof  of  such  knowledge,  the  prisoner's  couosel  max  on  ikaJL 
account  ask  to  have  such  testimony  stricken  out,  and  to  have  the  Jury  in- 
structed to  disregard  it  And  although  no  such  request  be  made,  the  evi- 
dence will  be  held  to  have  been  improperly  received. 

Dying  dedarations  relating  to  the  transaction,  and  circumstances  atUmding  the 
homicide,  are  admissible  on  a  trial  for  murder. 

So  declarations  that  the  prisoner's  boys  followed  the  deceased  in  the  street^ 
and  clubbed  him  on  the  comer,  where  such  act  immediately  preceded  the 
meeting  with  the  prisoner,  and  was  the  cause  oT  his  returning  to  his  house,' 
whwe  (he  blow  was  struck,  are  admissible,  as  being  strictly  a  part  of  the  ret 
^Mtf»«-th0  immediate  cause  which  led  to  the  meeting. 

But  a  declaration  that  the  prisoner  had  often  thi%atened  to  kill  the  declazant — 

« 

such  declaration  being  made  after  the  latter  had  related  the  circumstances 
of  the  stabbing,  and  being  entirely  unconnected  with  it,  without  any  thing  to 
show  whether  the  threats  were  made  to  the  declarant,  or  to  othera  who  had 
told  him — ^Is  inadmissible. 
It  would  be  adopting  a  dangerous  precedent  to  extend  the  rule  which  admits 
declarations  made  under  a  conviction  that  the  party  must  die,  beyond  the 
immediate  transactions  wliich  led  to  the  death.    Fir  Ivqrabau,  J, 

THE  prisoner  was  oonvicted  of  mnrder  in  the  first  degree, 
for  stabbing  John  Green,  Upon  the^trial,  evidence 
from  Mrs.  Green  was  admitted  to  show  indebtedness  from 
the  prisoner's  wife  to  the  wife  of  the  deceased,  «nd  of  the 
existence  of  ill  feeling  between  them.  This  was  objected 
to  by  the  prisoner's  counsel,  and  the  objection  overruled, 
because  the  district  attorney  expected  to  trace  a  knowl- 
edge of  it  to  the  prisoner.  The  dying  declarations  of  the 
deceased  were  admitted.  They  contained  not  only  an 
account  of  the  transaction  which  ended  in  the  death  of 
the  deceased,  but  also  other  facts,  vi2.,  that  previous  to 
the  occurrence  the  deceased  went  out  of  his  house,  and 
the  boys  of  the  prisoner  followed  him  and  clubbed  him, 
and  in  consequence  thereof  he  returned  to  his  house, 
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where  he  met  Hackett  and  the  stabbing  took  place*  He 
also  stated  that  Hackett  had  often  threatened  to  kill  him. 
The  prisoner's  counsel  objected  to  reading  the  whole  of 
the  declaration,  but  admitted  that  a  portion  of  it  might  be 
evidence.  This  objection  was  overrnled,  and  the  whole 
was  read.  The  prisoner's  counsel  offered  to  show  acts  of 
violence  on  the  part  of  the  deceased  towards  the  prisoner, 
tending  to  endanger  his  life.  This  was  excluded,  and  the 
con  n  sel  excepted. 

The  court  was  requested  to  charge  the  jury  that  good 
character  was  to  be  considered  by  the  juiy  with  the  view 
of  raising  a  doubt  as  to  the  intent  of  the  prisoner.  This 
was  refused,  and  the  judge  told  the  jury  that  a  man  of 
good  character  was  less  likely  to  commit  a  crime  than  a 
man  of  bad  character.  But  that  a  sudden  crime,  which  is 
supposed  to  come  from  a  sudden  impulse,  is  less  influenced 
by  character  than  many  other  crimes.  That  if  the  prisoner 
was  the  man  who  did  the  deed,  he  did  it  under  a  most 
unusual  impulse. 

3.  E.  Stuart^  for  the  plaintiff  in  error. 

A.  Odkey  Sally  (district  attorney,)  for  the  people* 

!be&AHAK,  J.  Whence  evidence  as  to  ill  feeling  be* 
tween  Mrs.  Hackett  and  Mrs.  d^reen  was  offered  and 
admitted,  there  was  no  foundation  laid  for  the  admission 
of  it.  It  was  between  the  parties,  and  unless  the  evidence 
showed  that  the  prisoner  had  the  knowledge  of  it,  it 
should  not  have  been  received.  The  court  so  considwed; 
becfkose  both  the  court  and  district  attorney  spoke  of  its 
beipg  brought  home  to  the  prisoner.  If  it  was  so  received 
conditionally,  then  it  wae  a  mere  discretion  as  to  the  order 
of  proo^  which  is  not  a  matter  of  exception.  But  I  do 
not  see  that  any  proof  was  given  to  show  that  the  pris- 
Qlier  bad  any  suqh  knowledge;  and  if  the  priaooer's  coon- 
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sel'  had  on  that  account  asked  to  have  it  stricken  .out, 
and  to  have  the  jury  instructed  to  disregard  it,  the  motion 
should  have  been  granted.  Although  no  such  request 
was  made^  the  evidence,  I  think,  was  improperly  received. 

The  objection  to  the  reading  of  the  whole  of  the  dying 
declaration  of  the  deceased  is  a  question  of  more  difficulty. 
The  necessary  evidence  to  admit  such  declarations  was 
amply  sufficient;  and  the  greater  part  of  those  decla- 
rations was  'properly  received.  All  that  related  to  the 
transaction  and  circumstances  attending  the  homicide  was 
admissible ;  but  whether  the  statements  of  the  deceased, 
as  to  previous  'difficulties  and  threats  of  the  prisoner,  can 
be  received  is  more  doubtful. 

The  rule  in  the  English  cases  appears  to  be  that  such, 
declarations  are  admitted  from  the  necessity  of  the  case, 
to  prove  the  res  gesUey  and  the  transaction  from  which  the 
death  result^.  This  was  so  held  where  it  was  sought^to 
prove  peijary  by  the  dying  declarations  of  the  witness 
who  had  been  murdered ;  the  court  holding  dying  decla- 
rations only  admissible  where  death  is  the  subject  of  the 
charge,  and  where  the  eireuimtancee  of  the  death  are  the  uub^ 
jeet'Of  the  declaration.  (Bex  v.  Mead^  2  JBarfi.  dt  Oreee.  605. 
AD.&B.  120.) 

A  similar  rule  has  been  adopted  in  this  country,  {NeUon 
V.  The  State,  7  Humph,  542,)  in  which  case  the  court  says: 
*'It  may  well  be  doubted  whether  the  subject  matter  of 
the  declarations,  viz.,  that  the  prisoner  had  two  or  three 
times  before  tried  to  kill  him,  would  have  been  competent 
testimony.  Declarations  are  admitted  from  the  necessity 
of  the  case,  to  identify  the  prisoner  and,  establish  the  cir- 
cumstances of  the  res  gestce  or  direct  transactions,  from 
which  the  death  results.  When  they  relate  to  former  and 
distinct  transactions,  they  do  not  seem  to  come  within  the 
principle  of  necessity.  It  may  be  said  that  a  person  who 
is  in  artieulo  mortis,  and  therefore  supposed  to  be  in  a 
situation  in  which  he  would  say  nothing  but  the  truth, 
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might  as  well  be  permitted  to  make  sacli  declarations  as 
to  previous  occurrences  as  in  respect  to  the  immediate 
cause  of  his  death.  But  when  we  remember  that  this 
rule  has  been  adopted  rather  from  the  necessity  of  the 
case,  arising  from  the  numerous  cases  where  murder  has 
been  committed  with  no  eye  to  see  but  that  of  the  mur- 
dered man  and  the  murderer ;  that  the  circumstances 
attending  the  murder  were  calculated  to  be  more  strongly 
impressed  on  the  mind  than  others ;  that  no  opportunity 
for  cross-examination  exists  $  and  that  other  testimony 
may  be  obtained  as  to  previous  transactions,  we  may  well 
doubt  the  propriety  of  extending  the  rule  so  as  to  admit 
dying  declarations  regarding  any  thing,  or  any  occurrence^ 
except  those  immediately  connected  with  the  murder.  As  « 
to  all  other  occurrences,  want  of  recollection,  prejudice^ 
passion  or  other  causes  may  intervene  to  render  the  truth 
of  such  declarations  less  certain,  and  to  call  more  forcibly 
for  an  opportunity  to  cros&^examine,  in  order  to  ascertain 
the  real  &cts  of  the  case,  and  the  wisdom  of  the  rule  which 
confines  such  declarations  to  immediate  drcumstanoes 
attendant  upon  the  homicide,  is  apparent 

In  this  case,  the  declarations  that  Hackett's  boys  fol- 
lowed the  deceased  and  clubbed  him  on  the  comer,  are 
objected  to.  This  immediately  preceded  the  meeting  with 
the  prisoner^  and  was  the  cause  of  the  return  to  his  house, 
where  the  blow  was  struck.  It  was  strictly  a  part  of  the 
res  gutm — the  immediate  cause  which  led  to  the  meeting — 
and  as  such  was  not  subject  to  objection. 

The .  other  matter  objected  to  was  the  declaration  that 
Hackett  had  often  threatened  to  kill  him.  This  was  made 
after  the  deceased  had  related  the  circumstances  of  the 
stabbing,  and  was  entirely  unconnected  with  it  It  does 
not  appear  whether  the  threats  had  been  made  to  him  or 
to  others  who  had  told  him,  and  it  is  very  clearly  open  to 
the  objections  before  suggested.  Its  effect  on  the  jury 
may  have  been  very  iiijurious.    The  prisoner  was  on  trial 
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for  his  life,  and  the  whole  question  whether  he  conld  be 
convicted  of  murder  in  the  first  degree  was  to  be  decided 
by  proof  of  prior  ill  will,  or  prior  canse  for  a  premeditated 
act.  If  it  was  not  premeditated,  it  would  have  been  a 
crime  of  an  inferior  degree.  I  do  not  see,  in  the  case,- 
any  evidence,  except  this,  of  such  previous  quarreling. 
It  may  be  inferred  from  the  evidence  that  Mrs.  Hackett 
hadAK>mmunicated  to  him  the  differences  existing  between 
the  members  of  his  family  and  the  family  of  the  deceased, 
but  there  is  no  proof  that  such  information  was  given ;  and 
the  propriety  of  admitting  evidence  of  such  ill  will,  with- 
out proof  that  it  had  come  to  the  knowledge  of  the  pris- 
oner, has  already  been  said  to  be  very  questionable.  Such 
a  declaration,  if  received  from  the  deceased,  would  very 
strongly  impress  on  the  minds  of  the  jury  that  a  cause  of 
quarrel  existed  between  the  prisoner  and  the  deceased, 
and  in  this  way  lay  the  foundation  for  a  verdict  of  mur- 
der, which  otherwise  might  have  been  only  manslaughter. 

It  seems  to  me  to  be  adopting  a  dangerous  precedent  to 
extend  the  rule  which  admits  declarations  made  under  a 
conviction  that  the  pariy  must  die,  beyond  the  immediate 
transactions  which  led  to  the  death. 

If  I  am  right  in  these  views,  the  evidence  referred  to 
should  not  have  been  received,  and  the  judgment  should 
be  reversed,  and  a  new  trial  ordered^ 

There  is  also  an  exception  to  the  charge  of  the  court 
upon  the  subject  of  character.  The  rule  as  given  by  the 
learned  justice  was  correct,  on  this  point,  and  the  subse- 
l^uent  remarks  as  to  the  difference  between  crimes  pre- 
meditated and  those  committed  under  a  sudden  impulse 
did  not  alter  that  rule,  nor  was  there  any  error  in  those 
remarks. 

The  question  which  was  raised  on  the  trial,  as  to  the 
cause  of  death,  was  one  of  fact.  It  was  peculiarly  within 
the  province  of  the  jury  to  decide  it  If  the  death  was 
accelerated  by  the  wound,  even  if  such  wound,  under  other 
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circumstancQs,  might  not  haye  been  mortal^  th^re  can  be 
no  doubt  but  that  the  prisoner  was  chargeable  with  the 
homicide.  The  evidence  of  Br.  Southick  was  of  itself 
sufficient  to  sustain  the  finding  of  the  jury  upon  this  point. 
There  is  no  ground,  on  thid  branch  of  the  case,  to  inteiv 
fere  with  the  verdict 

But  I  think,  for  the  cause  before  stated,  in  regard  to  the 
dying  declarations,  an  error  was  committed,  and  that  the 
judgment  should  be  reversed  and  a  new  trial  ordered. 

Qbo.  6.  Barnard,  J.,  concurred. 

SuTHBRLAKB,  J.  While  I  should  have  been  quite  satis- 
fied with  a  verdict  of  manslaughter,  in  this  case,  I  cannot 
concur  in  the  above  grounds  for  granting  a  new  trial 

New  trial  granted. 

[Kbw  toBK  Qbhbbal  Tbbk,  April  2,  186&    Cho.  0,  Santard,  SMsrlmd 
and  Jii^aAam,  Justices. 
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Greenwooi>  v9,  Spriko  and  others* 

A  person  standing  in  the  position  of  agent  of  both  parties  cannot  ezecnte  a 
diortgage  as  the  attorney  of  one,  for  the  benefit  of  the  other. 

A  contract  made  by  an  individual  as  the  agent  of  both  parties,  is  not  void,  but 
only  voidable,  at  the  election  of  the  principal,  if  be  come  Into  court  within 
a  reanonable  time. 

It  is  not  necessary  for  a  party  seeking  to  avoid  such  a  contract  to  show  that 
any  improper  advantage  has  been  gained  over  him.  It  is  at  his  option  to 
r^ndiate,  or  afiSrm,  the  contract.  Irrespective  of  any  proof  of  actnal  tnjxd. 

But  nnless  application  be*  made,  within  a  reasonable  time,  to  set  it  aside,  a 
valid  title  will  pass,  if  it  be  npheld  by  a  sufficient  consideration  and  the 
proper  forms  have  been  observed.  ^ 

If  q^plication  to  set  aside  such  a  contract  be  not  made  within  a  reasonable 
time,  the  delay  will  be  considered  a  waiver. 

8.,  b^ng  hidebted  to  the  plaintiff,  the  latter  applied  to  him  personany  fbr  a 
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mortgage  00  certain  land,  as  security  for  the  debt    8.  reAifled  io  give  it^ 

The  plaintiff  then  telegraphed  to  A.  to  attach  B.'8  property  for  the  debt.  A* 
at  the  time  Held  a  power  of  attorney  from  S.  &  E.  authorizing  him  to  leasee 
martgag$f  sell  and  convey  any  lands  or  tenements,  die.,  that  they  or  either 
of  them  had,  or  that  they  should  afterwards  become  possessed  of,  withia 
the  'State  of  New  iTork ;  to  make,  execute  and  deliver  contracta,  deeds,  dtc ; 
and  to  collect  and  receive  all  debts,  dues,  &c.  Instead  of  attaching  the 
property  of  8.,  as  directed  by  the  plaintiff,  A.,  as  attorney  in  fact  for  8., 
executed  a  mortgage  upon  the  property  of  8.,  to  the  plaintiff,  for  the  amount 
of  his  debt,  and  ddlTered  it  to  his  law  partner,  for  the  plidntiff,  who  after* 
wards  accepted  it.  SM  that  A.  being,  by  the  telegram,  oonstitnted  tb# 
agent  and  attorney  of  the  plaintiff  for  collecting  or  securing  the  particular 
debt  against  8.,  could  not,  as  the  attorney  in  fact  of  8.,  execute  a  mortgage 
upon  8.*8  land,  to  secure  the  payment  of  such  debt.  And  that  the  mortgage 
was  Toidable,  and  must  be  declared  a  nullity,  unless  8.  was  to  be  deeAd, 
^y  his  delay,  to  have  waived  that  defense* 

Eilij  alio,  that  a  delay  of  one  year,  in  setting  up  the  defense,  by  8.,  when  it  wm 
interposed  to  an  action  of  foreclosure,  brought  by  the  mortgagee,  was  not 
an  unreasonable  delay ;  more  especially  as  the  plaintiff  parted  with  no  new 
consideration,  and  there  was  no  evidence  in  the  case  fhom  which  the  ooort 
could  inlbr  that  he  had  lost  any  rights,  security,  benefit  or  advantage. 

Seidj  further,  that  th^  power  to  A  did  not  authorize  him  to  execute  a  mortgage 
as  security  for  a  debt  or  liability  of  his  principal  then  existing. 

That  the  plaintiff  was  not  a  honajide  holder  for  value;  no  new  consideration 
being  parted  with,  by  him,  as  a  condition  for  the  mortgage,  nor  any  antece- 
dent debt  discharged.  That  it  was  simply  given  as  security  for  a  priuor 
indebtedness ;  and  that,  too,  aiUr  a  refhsal  by  the  principal. 

That  he  held  his  mortgage  as  security  for  an  antecedent  debt,  and  took  it  with 
full  knowledge,  as  the  law  presumes,  of  the  nature  and  extent  of  the  power 
under  which  the  agent  who  made  it  assumed  to  act;  and  being  beyond  the 
scope  of  the  power,  it  was  void,  and  could  not  be  enforced. 

9 

APPEAL  from  a  judgment  entered  in  a  canae  tried 
before  the  coart,  wisthout  a  jury. 

Wm,  0.  Brown,  for  the  plaintiff. 

0.  0-.  My  en,  for  the  defendants. 

By  the  Oimrt,  Jambs,  J*  This  was  an  action  to  foreclose 
a  mortgage.  The  defendant  Spring  was  the  mortgagor, 
and  the  other  defendants  his  judgment  creditors.    The 
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mortgage  was  made  and  delivered  bj  A.,  as  the  attornej 
in  fact  of  Spring,  in  consideration  of,  and  as  security  for, 
a  prior  indebtedness  of  Spring  to  the  plaintiff.  The  par- 
ties all  reside  in  Boston.  The  plaintiff  applied  to  Spring, 
personally,  for  a  mortgage  on  the  lands  in  question,  as 
security  for  his  debt,  which  Spring  refused.  The  plaintiff 
then  telegraphed  to  A.  to  attach  Spring's  property  for  the 
debt.  A.  at  the  time  held  a  power  of  attorney  from  L  S. 
Eelly  and  Chas.  Spring,  authorizing  him  ^^  to  lease,  mort- 
gage, sell  and  convey,  to  any  person  or  persons,  either  in 
whole  or  in  part,  any  lands  or  tenements,  or  any  interest 
therein,  that  they  or  either  of  them  then  had,  or  that 
they  should  .afterward  become  podsessed  of,  within  the 
State  of  "Sew  York,  and  for  them  and  in  their  names,  or 
in  the  name  of  either  of  them,  to  make,"  &c.  Instead  of 
attaching  tne  property  of  Spring,  as  directed  by  Green- 
wood, A.  made  the  mortgage  in  question  and  delivered  it 
to  his  law  partner,  for  the  plaintiff;  and  the  plaintiff,  when 
the  same  afterward  came  to  his  knowledge,  accepted  it 

It  was  claimed  on  the  trial  below,  and  so  held  by  the 
court,  that  A.  was  the  agent  of  both  parties,  and  standing 
in  that  position  he  could  not  execute  a  mortgage  as  the 
attorney  of  one,  for  the  benefit  of  the  other. 

A  party  who  is  of  capacity  sufficient  to  do  an  act  him- 
self may  do  it  by  attorney.  Of  Spring's  capacity  no 
question  is  made.  The  authority  in  this  case  was  under 
aeaL* 

A  contract  made  by  one  individual  as  the  agent  of  both 
parties  is  not  void,  (14  John.  418,)  but  only  voidable,  at 
the  election  of  the  principal,  if  he  come  into  court  on 
timely  application.  (5  Vesej/,  678.  4  Oowenj  718.)  The. 
rule  seems  to  be  founded  on  the  danger  of  imposition ; 
and  such  agreements  are  regarded  as  constructively  fraud- 
ulent (9  Pdigey  242.)  It  is  not  necessary  for  a  party 
seeking  to  avoid  such  a  contract  to  show  that  any  im- 
proper advantage  has  been  gained  over  him ;  it  is  at  his 
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optiou  to  repudiate,  or  i^rm,  the  contract,  irrespective  of 
any  proof  of  actual  fraad.  (4  Kem.  91.)  But  unless  ap* 
plication  be  made  within  a  reasonable  time  to  set  it  aside, 
a  valid  title  will  pass,  if  it  be  upheld  by  a  sufficient  con- 
sideration, and  the  proper  forms  have  been  observed.  If 
application  to  set  it  aside  be  not  made  within  a  reasonable 
time,  the  delay  will  be  considered  a  waiver.  (4  Chweny 
718.)  It  is  a  defense,  too,  solely  personal  to  the  principal. 
(5  Pick.  519.)  Like  usury  and  the  statute  of  limitations, 
neither  trustees,  assignees  or  creditors  can  avail  them- 
selves of  such  defense. 

As  between  the  plaintiJff  and  the  defendants,  who  are 
creditors,  the  equities  are  equal.  In  this  case,  however,  the 
principal  himself  repudiates  the  mortgage ;  and  if  the  de- 
fense is  good  as  to  him,  being  fatal  to  the  mortgage,  it  is 
beneficiid  to  the  other  defendants. 

But  the  plaintiff  insists  that  A.  was  not  his  ag^it  or 
attorney,  nor  did  he  act  as  such  in  this  transaction ;  that 
his  instiructions  were  to  attach  Spring's  property,  which  he 
wholly  disregarded  and  ignored ;  that  whatever  A.  did 
in  this  matter,,  he  did  as  the  agent  of  Spring.  I  am  unable 
to  reconcile  the  facts  with  any  such  construction.  The 
telegram  constituted  A  or  his  firm  the  attorneys  and  agents 
of  Greenwood  for  the  particular  debt  against  Spring ;  and 
it  was  that  telegram  that  caused  A.  to  act  in  the  matter 
of«securing  such  debt.  It  was  A.,  the  attorney  at  law,  who 
set  A.,  the  attorney  in  fact,  in  motion,  and  produced  the 
mortgage  from  his  principal  to  his  client. 

In  this  view  the  mortgage  was  voidable,  and  must  be 
declared  a  nullity,  unless  the  defendant  Spring,  by  his 
delay,  be  deemed  to  have  waived  this  defense.  The  mort- 
gage was  made  June  16,  1855,  and  it  came  to  Spring's 
knowledge  the  next  month.  I^o  steprf  were  taken  to  set 
it  aside.  This  action  was  commenced  about  one  year  after 
the  date  of  the  mortgage,  and  then  this  defense  interposed. 
What  is  a  reasonable  time  cannot  very  well  be  defined^ 
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nor  lias  any  general  rule  been  established.  It  must,  in  a 
great  measure,  depend  upon  the  exercise  of  sound  discre- 
tion by  the  court,  under  all  the  circumstances  of  each  par- 
ticular case.  The  master  of  the  rolls,  in  a  case  in  Cooper* $ 
Ch.  GtueSy  207,  refused  to  set  aside  a  purchase  by  a  trustee 
after  a  lapse  of  eighteen  years.  In  Bryan  y.  Burnett^ 
(1  Caines*  Oaeesy  1,)  the  court  refused  the  application  after 
sixteen  years'  acquiescence.  In  BtUhr  y.  Haskell,  (1  S.  Gar. 
Hep.  42,)  the  court  did  not  consider  eleyen  years  an  unrea^ 
sonable  delay ;  and  in  many  cases  relief  has  been  granted 
after  a  much  longer  period.  (14  Vesey,  91,  214  9  id.  292.) 
From  these  authorities  I^  cannot  say  that  a  delay  of  one 
year  in  a  case  like  this  was  unreasonable ;  more  especially 
as  the  plaintiflf  parted  with  no  new  consideration,  and  there 
is  no  eyidence,  in  the  case,  from  which  the  court  can  infer 
that  he  has  lost  any  right,  security,  benefit  or  adyantage. 

I  am,  therefore,  of  the  opinion  that  this  defense  of  double 
agency  is  fatal  to  the  yalidity  of  the  mortgage. 

The  defendant  further  insists  that  the  power  to  A.  did 
not  authorize  him  to  execute  a  mortgage  as  security  for  a 
debt  or  liability  of  his  principal.  The  power  contained  a 
full  authority  ^^to  lease,  mortgage,  sell  and  conyey  any 
lands,  and  to  make,  execute  and  deliyer  good  and  sufficient 
contracts,  deeds  and  conyeyances  &c.,  and  to  collect  and 
receiye  all  debts,  dues,  rents,  accounts  or  other  demands 
whatsoeyer  that  are  or  may  be  owing  to  us,  or  eitherof 
us,  giying  and  granting  unto  our  said  attorney  full  power,''. 
&c.  The  extent  of  the  power,  and  the  purpose  for  which 
it  was  giyen,  must  be  determined  from  the  instrument 
itself.  It  can  neither  be  enlarged  nor  restricted  by  parol. 
When  a  power  authorizes  acts  in  respect  to  a  particular 
trade,  business  or  agency,  parol  eyidence  of  the  usages  of 
such  trade,  business  or  agency  may  be  receiyed  for  the 
purpose  of  interpreting  the  powers  actually  given.  But 
such  principle  has  no  application  to  this  case.  It  related 
to  no  particular  trade,  business  or  agency.     The  power  to 
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mortgage  and  sell  was  complete;  it  included  not  only  the 
present  land  of  either  or  hoth  principals,  but  the  after- 
acquired  property  of  both  or  either ;  the  quantity  to  be 
sold;  the  price  and  terms  of  payment,  were  left  entirely  to 
the  judgment  and  discretion  of  the  agent;  but  payment 
was  evidently  contemplated  at  some  time,  and  the  power 
conferred  upon  the  agent  authority  to  receive  and  collect 
debts  that  were,  or  might  be,  owing  to  them,  or  either  of 
thenu  There  is  nothing  in  the  power  from  which  it  can 
be  inferred  that  the  principals,  or  either  of  them,  intended 
to  confer  upon  the  agent  the  authority  to  secure  their 
indebtedness,  or  any  part  of  it,^t  his  option,  by  a  sale  or 
mortgage  of  their  property,  and  the  instrument  cannot  be 
so  construed.  Indeed  all  written  powers  should  receive  a 
strict  interpretation,  and  the  authority  never  be  extended 
beyond  its  express  terms,  or  what  is  absolutely  necessary 
for  carrying  the  authority  so  given  into  effect  {PaUy  on 
Ageftet/y  192.)  Thus  a  power  to  sell,  assign  and  transfer 
stock,  has  been  held  not  to  include  a  power  to  pledge  it  for 
the  agent's  own  debt  (5  Vesey^  211.)  A  power  of  attor- 
ney, given  by  a  mill  company  to  their  agent  to  manufac- 
ture their  logs  into  lumber,  and  transport  them  to  market 
and  sell  and  dispose  thereof  for  the  company's  benefit,  will 
not  authorize  the  agent,  without  the  knowledge  of  the 
directors  of  the  company,  to  deliver  over  the  lumber  at 
the  company's  mills,  in  payment  of  securities  given  by  the 
•agent,  on  behalf  of  the  company,  in  the  course  of  his 
agency.  (1  Kern.  327.)  So  a  letter  of  attorney,  empower- 
ing an  agent  to  negotiate,  compromise,  adjust,  determine, 
settle  and  arrange  all  differences  and  disputes  between  the 
principal  and  all  persons  whatsoever,  and  to  execute  and 
sign,  in  the  name  of  the  principal,  any  release,  covenant 
or  conveyance  of  any  part  of  the  principal's  estate,  ayd  to 
give  and  receive  discharges,  receipts,  4;c.,  has  been  held  not 
to  authorize  the  agent  to  confess  a  judgment  in  the  name 
of  his  principal.     (1  Ind.  Bep.  -252.    Story  on  Agency^  §§  82, 
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83,  84)  So  in  this  case  the  power  was  to  lease,  mort- 
gage and  sell,  giving  fall  power  to  the  agent  to  manage, 
control  and  dispose  of  the  principals'  real  estate,  for  their 
use  and  benefit ;  but  not  for  the  purpose  of  securing  any 
one  or  more  of  their  debts. 

But  in  this  case  the  power  to  mortgage  is  given  in 
express  tenns,  and  it  is  only  as  to  the  purpose  for  which 
the  mortgage  was  given  that  it  is  claimed  to  be  unauthor- 
ized. It  may  now  be  regarded  as  settled,  in  this  State, 
even  in  case  of  a  note  made  by  an  agentf  that  the  party 
receiving  it  ^^  is  bound  to  look  to  the  power,  and  in  so 
doing  must  take  notice  of  its  legal  effect  at  his  peril ;  he 
is  bound  to  dee  that  \he  attorney  does  not  go  beyond  his 
power  by  making  and  indorsing  notes  for  the  4}enefit  of 
himself  or  persons  other  than  his  principal**  (Stainer  v. 
2^9071,  3  SiUf  279.  North  River  Bank  v.  ^ymor,  Id.  262 ; 
approved^  Farmers  and  Meehanies*  Bank  v.  Butehetcs  and. 
Drwern'  Bank,  16  N.  7.  Rep.  125, 139,  143.)  "It  is  a  gen- 
eral  rule,  that  when  an  attorney  does  any  act  beyond  the 
scope  of  his  power,  it  is  void  as  between  the  appointee 
and  principal.  The  ground  on  which  the  rule  rests  is 
this :  the  appointee  need  not  deal  with  the  attorney  unless 
he  choose ;  if  he  do,  he  is  bound  to  inspect  the  power,  and 
shall  be  holden  to  understand  its  legal  effect,  and  must  see 
at  bis  peril  that  the  attorney  do  not  go  beyond  iV  (3  HiJlj 
266.) 

la  this  case  the  plaintiff  is  not  a  l(yna  fide  holder  for 
value :  no  new  consideration  was  parted  with  by  him  as  a 
condition  for  the  mortgage ;  nor  was  any  antecedent  debt 
discharged.  It  was  simply  given  as  a  security  for  a  prior 
indebtedness,  and  that,  too,  after  a  refusal  by  the  principaL 
The  plaintiff  is  not,  therefore,  entitled  to  any  consideration 
as  an  innocent  bona  fide  holder  of  paper  authorized  by  the 
principal,  but  perverted  from  its  original  purpose,  by  the 
agent.  He  holds  his  mortgage  as  security  for  an  antece- 
dent debt;  he  took  it  with  full  knowledge^  as  the  law  pre- 
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6umes,  of  the  nature  and  extent  of  the  power  under  which 
the  agent  who  made  it  assumed  to  act;  and  being  beyond 
the  scope  of  the  power^  it  is  void,  and  cannot  be  enforced. 
The  judgment  must  be  affirmed. 

[Sabatooa  Gbvbbal  Tbbm,  July  14,  1867.    C.  Z,  JSen,  Jaaut  and  J2o»- 
kratUf  Jufltices.] 
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Jambb  Cahpbbll,  appellant,  V9.  John  W.  Thatohsb  and 

others,  executors  &c.,  respondents. 

. 

The  incidental  powers  posseBsed  by  surrogates'  courts  prefvious  to  the  Revised 
Statutes,  and  taken  away  by  those  statutes,  (Fart  8,  chap,  2,  title  1,  ( 1,]  were 
restored  by  the  act  of  the  legislature  of  1887,  (Xmm  of  1887,  ck,  400,  (  71,) 
rapealing  that  section  of  the  Revised  Statutes. 

Although  a  surrogate,  after  parties  in  interest  have  been  represented  at  a  hear- 
ing before  him,  and  final  sentence  or  decree  has  been  given,  has  no  general 
power  of  opening  or  reversing  such  sentence  or  decree,  on  the  ground  that 
be  erred  as  t6  the  hiw,  or  decided  erroneously  upon  the  Ibcts^  he  may  open 
such  decree  for  the  purpose  of  correcting  any  mistake  therein,  the  result  of 
accident 

Executors  employed  counsel  to  make  out  their  account  for  settlement,  and 
left  with  him  their  vouchers  for  that  purpose.  He  made  up  the  accounti 
omitting,  through  oversight,  to  credit  the  executors  with  a  payment  of  $600. 
The  error  was  not  discovered  until  the  account  was  presented,  and  tiien,  be- 
lieving that  the  amount  would  be  allowed  to  them  on  the  balance  known  to 
be  in  their  hands,  the  executors  did  not  ask  to  have  the  account  corrected, 
but  allowed  the  error  to  i>ass.  The  surrogate  having  made  a  final  decree 
declaring  the  account  finally  settled,  the  amount  in  the  executors*  hands,  and 
directing  as  to  its  disposition,  which  decree  was  duly  entered,  one  of  liie 
executors  applied  to  the  surrogate,  by  petition,  asking  that  the  decree  be 
opened  and  he  be  credited  with  such  payment  of  $500,  and  an  error  of  |50 
which  the  residuary  legatee  had  consented  to  aUow,  and  deduct  lh>m  the 
amount  in  the  executors'  hands.  EM  that  the  transaction  might  be  treated 
as  a  mistake  or  oversight,  coming  within  the  princ^le  laid  down  fai  SipptHif 
▼.  Baucu8j  (24  X,  T,  Sep,  46,)  and  within  the  incidental  powers  poaseased  by 
surrogates'  courts ;  and  that  consequently  the  surrogate  did  ri^t  in  openmg 
the  decree  and  correcting  the  error  complained  of. 
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THIS  is  an  appeal  from  an  order  of  the  surrogate  of 
Montgomery  county,  opening  a  decree  entered  on  a 
final  accounting  by  the  defendants,  as  executors  ko.  of 
Archibald  Campbell,  deceased;  and  also  from  so  much  « 
of  the  corrected  decree  as  directs  that  the  respondents  be 
credited  with  the  sum  of  $500  not  allowed  in  the  decree. 

The  respondents  were  the  executors  of  the  will  of  said 
Archibald  Campbell  On  a  citation  from  the  appellant 
they  appeared  before  the  surrogate,  on  which  occasion 
they  presented  their  accounts,  with  vouchers,  showing  a 
balance  in  their  hands  of  $1686.67.  On  the  10th  of  Feb- 
ruary, 1863,  the  surrogate  made  a  final  decree,  declaring 
the  account  finally,  settled,  the  amount  in  the  executors' 
hands,  and  directing  its  disposition,  which  decree  was 
duly  entered. 

September  22d,  1863,  one  of  said  executors  applied  to 
the  surrogate,  by  petition,  asking  that  said  decree  be 
opened,  and  he  be  credited  with  a  payment  of  $500  and 
an  error  of  $50.  The  petition  stated  an  error  in  such  set- 
tlement of  $50,  which  the  respondent,  sole  residuary 
legatee,  consented  to  allow  and  deduct  firom  the  amount 
in  the  executors'  hands.  The  petition  further  stated,  that 
in  making  up  the  account  for  settlement,  there  was  omit- 
ted an  item  of  $500,  paid  to  the  sole  residuary  legatee 
June  7th,  1860,  for  which  they  held  a  receipt,  and  which 
had  not  been  allowed ;  that  the  omission  was  discovered 
when  the  account  was  presented,  but  believing  it  would  be 
allowed  them,  and  credited  on  any  balance  found  in  their 
hands  going  to  said  legatee,  they  did  not  deem  it  neces- 
sary to  correct  it,  or  present  their  receipt,  until  the  amount  ^ 
going  to  said  legatee  should  be  determined;  that  since 
entering  said  decree,  said  legatee  has  refused  to  allow  said 
sum  of  $500  to  be  deducted  from  the  amount  going  to 
him,  but  has  caused  execution  to  be  issued  for  the  full 
amount  of  said  decree. 

In  answer  to  said  petition  its  claim  is  denied,  and  it  is 
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asserted  that  the  9500  was  included  in  a  receipt  for  $900 
allowed  on  said  settlement 

On  March  28th,  1863,  the  appellant  filed  and  served  on 
the  respondent  a  stipulation  in  writing,  c<msenting  that 
said  decree  be  modified  by  allowing  the  950;  but  no  modi- 
fication was  made. 

On  the  12th  of  October,  1863,  the  parties  appeared  be^ 
fore  the  surrogate,  and  the  appellant  insisted  ^^  that  the 
decree  having  been  filed  and  docketed  in  the  county 
clerk's  office,  execution  issued  thereon  and  still  in  the 
hands  bf  the  sheriff,  the  surrogate  had  no  jurisdiction  to 
entertain  an  application  to  open  said  decree,  it  being  a 
final  decree."  The  objection  was  overruled,  and  an  order 
nuule  opening  the  decree. 

Afterwards  a  hearing  was  had  upon  the  fact  whether  or 
not  the  $500  was  included  in  the  $900  receipt  allowed  on 
the  former,  hearing,  which  was  found  against  the  appel- 
lant, and  December  20th,  1863,  a  decree  was  made  by  said 
surrogate  allowing  said  sums  of  $50  and  $500,  and  decree- 
ing the  balance  in  the  hands  of  said  executors  to  be 
$1136.67,  instead  of  $1686.67. 

4 

2),  P.  Oorejff  for  the  appellant. 
S.  P.  Heathy  for  the  respondents. 

Bjf  the  Oourty  Jambs,  J.  It  was  held  by  the  Court  of 
Appeals,  in  Sipperly  v.  Baucm,  (24  N.  T.  Rep.  46,)  that 
the  effect  of  the  act  of  1837,  {chap.  460,  §  71,)  which  in 
part  repealed  section  1  of  part  3,  chapter  2,  title  1,  of  the 
Revised  Statutes,  was  to  restore  to  surrogates'  courts  all 
the  incidental  powers  possessed  by  them  previous  to  the 
Bevised  Statutes. 

What  were  the  powers  of  surrogates'  courts  has  been 
very  clearly  pointed  out  by  Judge  Daly,  of  the  New 
York  common  pleas,  while  acting  as  surrogate  in  1862,  in 
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a  very  learned  and  elaborate  opinion  delivered  in  the 
matter  of  Joseph  W.  Bink.  They  were :  To  take  proof 
of  the  execution  of  last  wills  and  testaments,  and  admit 
them  to  probate ;  to  grant  letters  testamentary  and  of  ad- 
ministration ;  to  swear  executors  and  administrators  to  the 
truth  of  the  inventories  and  accounts  exhibited  by  them ; 
to, call  administrators  to  account;  to  decree  the  order  of 
distribution  after  the  payment  of  debts  and  expenses ;  to 
compel  administrators  to  pay  the  same,  and  enforce  it  by 
execution  against  the  person ;  to  hear  and  determine  any 
cause  touching  a  legacy  or  bequest  in  afly  last  will  and 
testament ;  to  decree  the  payment  of  a  legacy  or  bequest, 
and  enforce  it;  to  order  the  admeasurement  of  dower 
upon  the  application  of  a  widow,  or  of  any  heir  or  guaf- 
dian  of  a  minor ;  to  order  the  sale  of  real  estate  for  the 
payment  of  debts  when  the  personal  estate  is  insufficient, 
and  when  the  real  estate  is  insufficient,  to  divide  the  pro- 
ceeds, after  the  payment  of  expenses  proportionably  among 
creditors;  to  confirm  all  such  sales,  and  direct  convey- 
ances to  be  made  by  executors  or  administrators ;  and  to 
order  the  mortgaging  or  leasing  of  the  real  estate  of  any 
testator  or  intestate  for  the  same  purpose,  when  in&nts  are 
interested;  to  appoint  guardians  for  infants,  as  fuljy  as  the 
chancellor  might  do;  to  record  all  wills  proved  before 
them  with  the  proof  thereof,  letters  tesnimentary  and  of 
administration  granted  by  them,  with  all  things  concerning 
the  same^  all  orders  or  decrees  made  by  thejn  for  the  sale 
of  real  estate,  and  all  instruments,  writings  or  documents, 
of  a  like  nature  left  unrecorded  by  their  predecessors,  and 
to  complete  the  unfinished  business  of  their  predecessors ; 
to  institute  inquiry  respecting  the  personal  estates  of  in- 
testates not  delivered  to  the  public  administrator,  nor 
accounted  for  lawfully  by  persons  into  whose  hands  it  is 
supposed  to  have  fallen ;  to  compel  the  attendance  of  wit- 
nesses, the  production  of  wills,  documents  or  writings, 
and  for  disobedience  in  such  cases,  it  has  thepower*^^ 
Vol.  UV,  25 
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convict  for  contempt;  and  in  all  matters  submitted  to 
their  cognizance,  to  proceed  according  to  the  coarse  of 
courts  having  by  the  common  law  jurisdiction  of  such 
matters,  except  so  far  as  restricted  by  statute,  with  such 
incidental  powers  as  are  necessary  to  carry  those  granted 
into  eifect 

The  jurisdiction  of  said  court  was  considerably  enlarged 
by  the  Bevised  Statutes,  while  nothing  was  taken  away 
except  by  the  section  repealed  in  1837.  The  incidental 
powers  of  the  surrogate's  court,  before  the  Revised  Statutes, 
being  restored  by  such  repeal,  the  question  presented  is, 
were  they  such .  as  authorized  said  coui*t,  under  any  cir- 
cumstances, to  revoke,  modify  or  change  its  final  acts  or 
decrees,  duly  entered.  The  order  appealed  from  can  only 
be  sustained,  if  sustained  at  all,  on  the  ground  that  the 
power  was  incident  to  the  general  powers  possessed  by 
the  court  in  order  to  enable  it  to  carry  them  into  full  and 
complete  effect. 

As  indispensable  to  the  administration  of  justice,  surro- 
gates' courts  have,  to  a  limited  extent,  exercised  the  right 
of  revoking  acts  done  by  them ;  as  where  a  decree  was 
obtained  by  collusion  or  fraud,  {Toller  on  Ex'r9^  73;) 
where  a  later  will  has  been  produced,  (  Will  on  Ez'r%y  4tIB ;) 
where,  after  a  will  has  been  admitted  to  probate,  the  party 
supposed  to  be  dead  appears ;  when  through  accident  or 
mistake  a  decree  was  taken  by  defsiult,  {Pew  v.  Eaetinge, 
1  Barb.  Oh.  Sep.  452 ;)  where  a  decree  for  distribution  had 
been  made,  but  before  distribution  a  legatee,  not  known 
to  be  in  existence,  appeared ;  where  the  court  had  acted 
without  acquiring  jurisdiction  of  the  person ;  or  where  a 
party  in  interest  had  not  been  cited ;  or  where  no  guardian 
had  been  appointed  for  aii  infant;  where  an  order  was 
actually  made  but  not  entered,  it  might  by  order  en- 
tered nune  pro  tune,  vacate  any  act  or  proceeding  which 
was  irregular  and  void,  (8  Paige,  12, 127 ;  10  id.  318 ;  3 
Barb.  Bep.  341;  1  Barb.  Oh.  Eep.  30^;  1  ffUl,  139;)  and 
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in  Sipperly  y.  Bawma^  (auprd^)  it  was  held  the  conrt  might 
correct  any  miatakey  the  result  of  accident ;  but  such  court 
can  go  no  farther.  Where  parties  in  interest  have  been 
represented  at  a  hearing,  and  final  sentence  or  decree  has 
been  given,  such  court  has  no  general  power  of  opening 
or  reversing  its  decree,  on  the  ground  that  it  erred  as  to 
the  law,  or  decided  erroneously  upon  the  facts. 

Can  the  correction  sought  in  this  case  be  said  to  come 
under  the  head  of  "  mistake,  oversight  or  accident"  If 
not,  the  order  of  the  surrogate  was  erroneous ;  otherwise 
it  cfui  be  sustained. 

The  application  shows  that  the  petitioners  employed 
counsel  to  make  out  their  account  for  settlement,  and  left 
with  him  their  vouchers  for  that  purpose ;  that  he  made  ^ 
up  the  account;  that  the  $500  was  omitted ;  that  the  error 
was  not  discovered  until  the  account  was  presented,  and  then 
believing)  and  relying  upon  that  belief  that  the  amount 
would  be  allowed  to  them  on  the  balance  known  to  be  in 
their  hands  going  to  the  person  who  had  received  such 
money,  they  did  not  ask  to  have  the  account  corrected, 
but  allowed  the  error  to  pass.  The  residuary  legatee  now  . 
refuses  to  allow  said  sum  to  be  deducted  from  the  amount 
in  their  hands;  and  as  the  decree  is  conclusive  against 
them,  they  are  without  relief  unless  it  can  be  opened  and 
the  amount  allowed. 

I  think  the  transaction  may  be  treated  as  a  mistake  or 
oversight.  It  comes  clearly  within  the  principle  laid  down 
in  Sipperly  v.  BaucuSy  and  within  the-  incidental  powers 
possessed  by  surrogates'  courts ;  and  therefore  the  surro- 
gate did  right  in  opening  the  decree,  and  correcting  the 
error  complained  of. 

The  fact  that  the  claim  was  disputed  should  make  no 
difference;  if  it  did,  it  would  be  disputed  in  every  instance. 

The  error  complained  of  was  not  in  thc)  amount  settled, 
and  hence  did  not  come  within  2  Revised  Statutes,  Sth  ed. 
181,  section  7,  subdivision  1. 
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Upon  the  queBtion  of  fact,  whether  the  $500  was  in- 
cluded in  a  sabseqnent  receipt  for  $900,  which  had  been 
presented  and  allowed  on  the  settlement,  the  evidence  was 
slightly  conflicting.  Although  the  finding  of  a  surrogate 
upon  conflicting  evidence  is  not  in  all  cases  conclusive,  it 
should  be  when  the  transaction  was  between  living  parties, 
where  their  conduct  on  the  stand,  and  manner  of  testifying 
as  witnesses,  would  influence  in  determining  their  credi- 
bility. But  aside  from  this,  the  burden  of  proof  was  on 
the  appellant ;  the  executors  produced  his  receipt  for  the 
sum  claimed ;  its  execution  was  not  denied ;  it  was  *for 
him  to  overcome  that  fact,  to  show  that  it  had  been 
included  in  another  receipt;  and  in  this  he  failed. 

The  order  of  the  surrogate,  and  his  final  decree  therein, 
affirmed,  with  costs. 

[Clinton  Qbsbbal  Tebk,  May  8,  1866.     Socket,  Jamet,  JRotekroKt  aad 
JPoUeTf  Justices.] 
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James  M.  Watbrbuby  and  The  East  River  Febrt  Com- 
PANT  v9.  The  Dry  Dock,  East  Broadway  akd  Battery 
Bailroab  Compaky,  and  The  Kbw  Yore  and  Harlem 
Bailroad  Company. 

The  Dry  Dooe,  East  Broadway  and  Battery  Bailroad 
Company  vs.  The  Kbw  Yore  and  Harlem  Bailroad 

I 

Company,  The  East  Biver  Ferry  Company  and  Oliver 
Charlice. 

« 

W.  and  the  East  River  Ferry  Company  claimed  title  to  a  certain  strip  of  land 
lying  between  First  arenne  and  the  East  river  ferry,  in  the  dty  of  New 
York,  as  assignees  of  a  grant  from  the  corporation  of  the  dty  to  the  Farm- 
in*  Loan  and  Trust  Company.  By  that  grant  certain  lands  under  water, 
east  of  First  avenue,  except  a  space  of  100  feet  in  width  eastward  fh>m 
First  avenue,  in  continuation  of  84th  street,  were  conveyed  to  the  grantees, 
and  the  latter  covenanted  that  they  would,  within  three  months  after  being 
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nqoiTed  to  do  bo,  by  the  grantors,  at  their  own  expense,  bnild  and  erect  a 
wliari^  a^eniie  or  street,  100  fset  in  width,  from  First  avenne  to  Aveone  A, 
and  that  they  would  keep  in  good  order  said  street,  wharf  and  avenue  em- 
braced in  said  100  feet,  and  that  it  should  thereafter  continue  to  be  a  public 
street  of  the  dty.  Under  this  conyeyance  W.  and  the  ferry  company  had 
been  for  several  months,  and  at  the  commencement  of  this  action  still  were, 
engaged  in  filling  in  the  land  owned  by  them,  a<yaoent  to  the  said  100 
Iset^  as  weU  as  said  space  of  100  feet»  and  in  constracting  a  sewer  acrost 
the  same,  and  were  preparing  to  grade  and  pave  said  space.  Althoa^  no 
proceedings  had  ever  been  taken  by  the  dty  corporation  to  lay  out  8ith 
street  as  a  public  street,  fh>m  First  avenue  to  the  feny-house,  the  strip  of 
land  between  those  points  had  been  so  ikur  illied  out  and  graded  as  to  be 
copstanUy  used  by  the  public,  in  going  to  and  from  the  ferry,  and  for  com- 
mon highway  purposes,  generally. 

Two  ndlroad  companies  having  the  right,  under  their  nspeclive  charters  and 
the  permission  of  the  corporation  of  the  dty,  to  extend  their  tracks  across 
the  strip  of  land  in  question,  commenced,  on  difibrent  days,  laying,  con- 
structing and  extending  their  respective  tracks  in  and  through  84th  street, 
and  in  continuation  thereof  across  the  said  strip,  between  First  avenue  and 
the  East  river  flurry. 

SMf  1.  That  84th  street,  or  the  strip  of  land  in  question,  having  been,  at  the 
time  when  the  railroad  companies  commenced  constructhig  and  extending 
their  tracks  in  and  through  it,  so  fiu:  filled  out  and  graded  as  to  be  con- 
stantly used  by  the  public  as  a  street,  those  companies  had  a  right,  so  fkr 
as  the  plainti£G^  were  concerned,  to  construct  and  extend  their  several  tracks 
through  and  ovor  84th  street,  or  the  strip  of  land  in  question,  as  Ux  east- 
erly as  the  grading  or  the  cpndition  of  the  street  or  strip  of  land  would 
permit. 

2.  Thai  the  legal  title  to  the  strip  of  land  in  question  was  not  in  ihb  plain- 
tifib,  or  in  either,  and  neither  had  any  benefldsd  interest  in  the  soil  thereof. 

8.  That  considering  that  such  strip  of  land  was  already  devoted  to  the  public 
use,  it  did  not  suffidently  appear  that  the  devotion  of  it  to  an  additional 
public  use  by  the  construction  and  operation  of  a  railroad,  or  railroads, 
upon  or  through  it,  would  appreciably  ii^ure  either  of  the  plaintiffs,  by 
Intetfering  with  the  filfing  up,  or  the  grading,  or  the  construction  of  the 

'  sewer,  so  as  to  authorize  an  injunction  at  thdr  suit,  on  the  ground  of  such 
Interference. 

4.  That  even  though  the  plaintiffl^  might  suffer  som^  slight  damage  or  incon- 
venience, firom  such  interference,  still,  considering  that  all  railroads  must  be 
deemed  to  be  constructed  and  operated  for  public  use^an  ii\}unetion  ought 
not  to  be  sustahied,  where  the  ability  of  either  railroad  company  to  pajr 
any  damages  that  might  be  recovered  in  an  action  at  law  was  not  questioned* 

ft.  That  as  between  the  two  railroad  companies,  both  having  the  right  to 
extend  their  trades  in  and  through  84th  street  to  the  ferry,  until  one  of 
them  had  actually  commenced  taking  a  qualified  possession  of  the  center  or 
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middle  of  84th  street^  by  locating  and  constructing  their  extension  thereon,  i 

either  had  the  right  to  make  its  extension  there,  to  the  exclosion  of  the 
other  from  that  particular  location. 
6.  That  the  company  which  first  actually  took  a  qualifled  possession  of  the  \ 

center  or  middle  of  the  street,  or  strip  of  land,  by  locating  and  constructing  | 

their  extension  for  a  part  of  the  distance,  until  interfered  with  by  the 
agents  or  servants  of  the  other  company,  acquired  the  right  to  complete  the 
construction  of,  and  to  operate,  their  extension,  to  the  ferry,  or  as  near  to  it  > 

as  the  condition  of  the  street  or  strip,  and  the  convenient  operation  of  the  | 

ferry,  would  permit,  to  the  exclusion  of  the  right  of  the  other  company 
to  interfere,  in  any  way,  with  the  construction  and  operation  of  the  first 
mentioned  company's  extension  as  tkui  located. 

THESE  actions  involved  the  right  of  the  several  parties 
to  the  use  of  a  strip  of  land  one  hundred  feet  wide, 
east  of  First  avenue,  in  continuation  of  34th  street,  in 
the  city  of  New  York,  extending  to  the  East  river  ferry.(a) 
"Waterbury  and  the  East  River  Ferry  Company,  the  plain- 
tiffs in  the  first  suit,  claimed  a  right  in  the  premises  in 
question  superior  and  paramount  to  either  of  the  other 
parties,  and  insisted  that  neither  of  the  railroad  compa^ 
nies  had  any  authority  to  enter  upon  the  said  premises,  or 
to  lay  down  rails  and  run  their  cars  thereon.     The  title 
of  those  plaintiffs   was   founded  upon  a  grant  from  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New 
York,  made  on  the  29th  bf  January,  1847,  to  the  Farm- 
ers' Loan  and  Trust  Company,  and  a  subsequent  transfer 
of  that  title,  from  the  trust  company  to  them.     The  East 
River  Ferry  Company  also  insisted  that  the  use  of  the 
premises  by  the  defendants,  the  railroad  companies,  was 
an  interference  with  the  rights  incident  to  the  franchise 
which  had  been  conferred  upon  them.     By  virtue  of  th^ 
above  mentioned  grant,  certain  lands  under  water,  east  of 
First  avenue,  except  a  space  of  one  hundred  feet  in 
width,  eastward  from  First  avenue  and  in  continuation 
of  34th  street,  were  conveyed  to  the  Farmers'  Loan  and 
Trust  Company;   and  by  that  conveyance  the  grantees 
covenanted  and  agreed  with  the  grantors,  and  their  snc- 

<«)  See  diagram  on  opposite  page. 
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cessors  and  assigns,  that  they  would,  within  three  months 
after  they  should  be  thereunto  required  by  the  grantors, 
&c.,  at  their  own  proper  costs  and  charges,  build,  erect, 
make  and  finish,  or  cause  -to  be  built,  erected,  made  and 
finished,  according  to  any  resolution  or  ordinance  of  the 
corporation,  a  good  and  sufiicient  wharf,  avenue  or  street, 
one  hundred  feet  in  width,  from  First  avenue  to  Avenue 
A,  being  the  space  in  controversy  in  these  actions.  The 
grant  also  provided  that  the  grantees,  &c.,  should  keep 
in  good  order  said  street,  wharf  and  avenue  embraced 
in  said  one  hundred  fe^t,  and  that  it  should  thereafter 
continue  to  be  a  public  street  of  the  city  of  New  York ; 
and  in  case  of  a  failare  to  comply  with  any  of  the  said 
covenants,  a  right  of  entry  was  reserved  to  the  grantors. 
Under  this  conveyance  Waterbury  and  the  Eart  River 
Ferry  Company  had  been  for  several  months,  and  at  the 
time  of  commencing  this  action  still  were,  engaged  in 
filling  in  the  land  owned  by  them  adjacent  to  the  said 
one  hundred  feet,  as  well  as  said  space  of  one  hundred 
feet,  and  in  constructing  a  sewer  by  and  under  the  direc- 
tion of  the  Croton  aqueduct  department ;  and  were  pre- 
paring to  grade  and  pave  said  space  as  soon  as  the  city 
authorities  should  fix  and  determine  the  grade  lines  to 
which  they  must  conform,  as  required  by  the  covenant 
in  the  deed.  "No  proceedings  have  ever  been  taken  by 
the  corporation  of  New  York  to  lay  out  34th  street  as  a 
public  street,  from  First  avenue  to  the  ferry-house,  and 
there  has  been  no  interference  with  the  ferry  company 
and  Waterbury,  in  performing  the  work,  until  the  rail- 
road companies  attempted  to  take  possession  of,  and  oc- 
cupy the  land,-  by  laying  down  their  tracks. 

The  land  in  respect  to  which  this  controversy  arose  was 
originally  a  part  of  the  East  river,  and  entirely  under 
water.  In  1807  an  act  of  the  legislature  was  passed,  by 
which  commissioners  were  appointed  to  lay  out  the  city 
of  New  York  north  of  a  certain  line,  and  to  prepare  and 
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file  a  map  of  the  streets,  kc.  Section  8  of  that  act  de- 
clared that  said  plan  should  be  final  and  conclusive.  A 
map  was  accordingly  made,  in  pursuance  of  the  provis- 
i<HiB  of  that  act,  and  the  space  of  one  hundred  feet  be- 
yond First  avenue,  in  continuation  of  34th  street,  is  not 
there  laid  down  as  a  street. 

The  Dry  Dock,  East  Broadway  and  Battery  Raihroad 
Company  was  organized  under  the  general  railroad  act, 
and  is  in  the  enjoyment  of  franchises  conferred  by  an 
act  of  the  legislature,  passed  April  - 17,  1860,  (LatPi  of 
1860,  eh.  512,)  which  authorized  certain  individuals  therein 
named,  and  their  assigns,  to  construct  a  railroad  through 
certain  streets  in  the  city  of  New.  York-  to  34th  street,  and 
thence  tiirough  and  along  34th  street,  with  a  double  track, 
to  Avenue  A;  and  thence  through  and  along  Avenue  A, 
with  a  double  track  to,  and  to  connect  with,  the  double 
track  in  14th  street  Avenue  A,  referred  to  in  the  act^ 
is  on  the  East  river,  beyond  the  ferry-house  of  the  East 
Biver  Ferry  Company,  and  was  and  is  entirely  under  the 
water. 

The  Kew  York  and  Harlem  Railroad  Company  was 
chartered  in  1831,  to  build  a  railroad  from  the  city  of 
,  New  York  to  the  Harlem  river.  (Laws  of  1831,  eh.  265.) 
In  1832  they  were  authorized  by  the  legislature  to  extend 
their  railroad  through  certain  other  streets  in  the  city  of 
New  York,  as  the  mayor,  aldermen  and  commonalty  of 
said  city  would,  from  time  to  time,  permit  (LatPB  of 
1832,  eh.  93,  §  1.)  In  1849  they  were  authorized  to  con- 
struct a  branch  from  their  railroad  to  the  East  river,  to 
anch  point  as  might  be  designated  and  permitted  by  the 
corporation  of  the  city  of  New  York.  {Laws  of  1849, 
eh.  75,  §  3.)  In  March,  1864,  the  city  corporation  ifelected 
a  point  on  the  East  river,  to  which  such  branch  might  be 
constructed,  and  gave  the  requisite  permission  to  the  com- 
pany to  extend  the  s&me,  through  34th  street,  to  the  East 
xtver. 
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The  complaint  in  the  first  action  alleges  that  the  plain- 
tiff the  East  Biver  Ferry  Company,  is  a  body  corporate 
and  politic,  formed  and  organized  under  and  pursuant  to 
the  act  of  the  legislature  of  the  State  of  Ifew  York,  enti- 
tled '^  An  act  authorizing  the  formation  of  companies  for 
ferry  purposes/'  passed  April  9th,   1853,  and  are  the 
assignees  and  owners  of  a  grant  or  lease  executed  by  the 
mayor,  aldermen  and  commonalty  of  the  city  of  If ew 
York,  of  the  right  and  privilege  of  running  a  ferry  from 
the  foot  of  34th  street,  across  the  East  river  to  Hunter's 
Pointy  Long  Island.    That  the  plaintiff  James  M.  Water- 
bury  is  the  owner,  in  fee,  of  a  block  of  ground  east  of 
First  avenue,  between  a  line  in  continuation  of  the  north- 
erly  line  of  33d  street,  and  a  line  in  continuation  of  the 
southerly  line  of  34th  street,  and  the  exterior  bulkhead 
line  of  the  city,  as  established  by  law,  except  of  that  part 
thereof  which  is  owned  by  the  plaintiff,  the  East  River 
Ferry  Company.    That  the  plaintiff,  the  East  Eiver  Perry 
Company,  is  the  owner  in  fee  of  that  portion  of  said  block 
which  is  at  the  northeast  corner  thereof,  and  is  about  one 
hundred  feet  square,  and  of  the  southeast  corner,  being 
about  one  hundred  feet  square  of  the  block  north  of  the 
line,  in  continuation  of  the  northerly  line  of  34th  street 
and  southerly  line  of  35th  street,  and  east  of  First  avenue. 
That  on  the  29th  day  of  January,  1847,  the  land  east  of 
the  First  avenue,  from  the  line  in  continuation  of  the 
northerly  line  of  33d  street,  and  from  the  line  in  continua- 
tion of  the  northerly  line  of  35th  street,  to  the  exterior 
pier  line,  as  established  by  law,  was  covered  by  the  waters 
of  the  East  river,  and  was  the  property  of  the  mayor,  alder- 
men lind  commonalty  of  the  city  of  New  York.    The  oom- 
plaint  then  sets  forth  the  above  mentioned  grant  from  the 
city  corporation  to  the  Farmers'  Loan  and  Trust  Company^ 
and  alleges  that  the  plaintiffs,  claiming  and  holding  uQder 
the  title  of  the  Farmers'  Loan  and  Trust  Company  the 
premises  in  question,  have,  for  several  months  past  been 
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and  now  are  engaged  in  filling  in  said  land  bo  as  afore*- 
said  belonging  to  them,  and  also  said  space  of  one  hun- 
dred feet  wide  as  aforesaid,  but  have  not  completed  the 
filling  in  of  their  own  land,  nor  of  said  space  of  one  hun- 
dred feet,  nor  have  they  as  yet  regulated  or  paved  said 
space  of  one  hundred  feet  wide,  nor  any  part  thereof,  as 
required  *by  the  covenant  in  the  corporation  deed.  That 
no  part  of  the  same  has  been  regulated  or  paved,  nor  has 
any  part  of  said  work  been  accepted  by  said  the  mayor, 
aldermen  and  commonally  as  a  complete  compliance' with 
or  performance  of  said  covenant  to  fill  in,  regulate  and 
pave  as  aforesaid.  That  neither  the  plaintiffs,  nor  the 
parties  through  whom  they  derive  theif  title,  have  been 
guilty  of  any  breach  of  said  covenant  to  fill  in,  regulate 
and  pave  said  space  of  one  hundred  feet  wide  as  aforesaid. 
That  it  is  necessary  to  the  plaintiffs  in  prosecuting  the 
work  of  filling  in,  regulating  and  paving  said  space  of  one 
hundred  feet  wide,  that  they  should  have  the  possession 
and  control  of  said  space.  That  the  defendants,  the  Dry 
Dock,  East  Broadway  and  Battery  Eailroad  Company, 
claim  and  insist  that  they  are  a  corporation  incorporated 
under  the  act  to  authorize  the  formation  of  railroad  com- 
panies and  to  regulate  the  same,  passed  April  2d,  1850, 
and  of  the  acts  amendatoiy  thereof,  and  are  the  assignees 
of  the  franchise  and  rights  granted  by  the  act  of  the  legis- 
lature to  certain  persons  therein  named,  which  act  is  en- 
titled ^  An  act  to  authorize  the  construction  of  a  railroad 
in  Avenue  D,  East  Broculway,  and  other  streets  and  ave- 
nues of  the  city  of  New  York,"  passed  April  17th,  1860. 
That  part  of  the  route  designated  in  the  said  grant  or 
franchise  is  described  in  the  said  act  as  being  ^'  through 
BXkd  along  !First  avenue,  with  adouble  track,  to  34th  street ; 
thence  through  and  along  34th  street,  with  a  double  tracks 
to  Avenue  A ;  thence  through  and  along  Avenue  A,  with 
jk  double  track,  to  and  to  connect  with  the  double  track  in 
14th  street"    The  plaintiffs  further  allege  that  it  is  physio- 
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ally  impossible  to  build  or  extend  the  said  railroad  through 
pr  along  the  track  thus  designated.  That  much  of  the 
space  thus  designated  is  covered  by  the  waters  of  the  East 
river,  and  is  beyond  the  exterior  line  defined  and  pre- 
scribed as  the  bulkhead  line  and  the  pier  line  in  the  act  to 
establish  bulkhead  and  pier  lines  for  the  port  of  Ifew 
York,  passed  April  17th^  1857.  That  the  said  .bulkhead 
line  crosses  Avenue  A  at  a  point  near  2fith  street,  and  said 
line  is  distant  from  the  intersection  of  First  avenue  and 
34th  street  about  three  hundred  feet.  That  the  defend* 
ants,  the  Nqw  York  and  Harlem  Railroad  Oompany,  were 
incozporated  by  the  act  entitled  *^  An  act  to  incorporate 
the  New  York  dnd  Harlem  Railroad  Company/'  passed 
April  26th,  1831 ;  and  by  an  amendment  thereto,  and  of 
other  acts  amending  the  same,  passed  March  6th,  1849, 
said  company  were  authorized  to  construct  a  branch  from 
their  railroad  (which  was  located  on  the  Fourth  avenue,  in 
the  city  of  New  York,)  to  the  Bast  river,  at  such  point  as 
might  be  designated  and  permitted  by  the  corporation  of 
the  city  of  New  York.  That  at  the  time  of  the  passage 
of  said  amendment,  the  line  ,of  high  water  maik  of  the 
East  river,  across  34th  street,  was  between  167  and  246 
feet  west  of  the  First  avenue ;  but  the  land  east  of  First 
avenue  was  under  the  waters  of  the  East  river.  That  no 
such  permission  as  was  above  authorized  was  given,  or 
pretended  to  be  given,  by  the  corporation  of  the  city  of 
New  York  until  the  8th  day  of  March,  1864,  when  by  a 
resolution  of  that  date  the  same  was  attempted  or  aseumed 
to  be  given,  as  follows;  ^^And  they,  the  saiil  the  New- 
York  and  Harlem  Railroad  Company,  are  also  permitted 
to  extend  their  road  from  the  Fourth  avenue,  with  double 
track,  through  34th  street  to  the  East  river,  with  the 
{necessary  switches  and  turnouts;  with  the  privilege,  iu 
case  they  should  deem  the  grade  of  34th  street  impra<^- 
cable^  to  connect  their  Fourth  avenue  track  with  34tb 
street  through  32d  street  and  Lexington  avenue;  provided. 
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•  howeyer,  that  said  tracks  be  laid  under  the  direction  of 
the  street  commissioner;  and  that  said  company  shall, 
within  ten  days  from  the  passage  of  this  resolution,  notify 
the  mayor  in  writing  of  their  acceptance  thereof    That 
while  the  plaintiffs  were  engaged  in  the  performance  of  the 
work  of  filling  in,  and  regulating  and  paving  said  space 
^  of  one  hundred  feet  wide  in  continuation  of  34th  street, 
east  of  First  avenue,  and  on  or  about  the  night  of  the  17th 
day  of  June,  1865,  the  defendantp,  the  Dry  Dock,  East 
Broadway  and  Battery  Railroad  Company,  claiming  to  act 
under  the  alleged  assignment  of  the  grant  or  franchise  con- 
tained in  the  act  of  the  legislature,  passed  April  17, 1860, 
as  aforesaid,  without  obtaining  the  consent  or  permission  of 
the  plaintifiB,  or,  as  the  plaintifb  are  informed  and  believe, 
of  the  mayor,  aldermen  and  commonalty  of  the  city  of  New 
York,  and  against  the  will  and  consent  of  the  plaintiffs, 
entered  upon  the  said  space  of  one  hundred  feet  wide, 
<.  which  is  in  continuation  of  the  line  of  34th  street,  and  dug 
up  the  sur&ce  thereof,  and  made  great  excavations  in  parts 
thereof,  and  piled  up  large  quantities  of  timber,  ties  and 
sleepers  on  the  ground,  and  attempted  to  lay  heavy  iron 
rails  over  a  portion  of  the  iistance  between  First  avenue 
and  the  exterior  bulkhead  line,  so  as  to  construct  a  rail- 
road with  a  double  track,  and  now  give  out  and  insist  that 
they  intend  forthwith  again  to  enter  Jipon  the  said  prem- 
ises, and  place  thereon  other  ties,  timbers,  sleepers  and 
iron  rails,  so  as  to  form  a  railroad  with  a  double  track 
from  a  point  near  the  First  avenue  to  a  point  as  near  the 
e:sterior  bulkhead  line  as  they  may  be  able  to  approach. 
Tliat  on  or  about  the  19th  of  June,  1865,  the  defendants, 
tlie  Kew  York  and  Harlem  Bailroad  Company,  claiming 
to  act  under  the  authority  of  the  permission  granted  by 
the  common  council  as  aforesaid,  but  not  acting  under  the 
directicm  or  supervision  of  the  street  commissioner,  also 
entered  upon  the  said  space  east  of  First  avenuQ,  on  the  line 
iix  continuation  of  34th  street,  and'  placed  thereon  large 
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quantity  of  ties,  timbers  and  iron  rails,  and  have  con* 
strncted  a  railroad  with  doable  tracks  in  continuation  of 
their  34th  street  branch  aforesaid,  and  are  now  rnnning 
cars  thereon.  That  the  tracks  so  attempted  to  be  con- 
structed bj  the  defendants,  the  Dry  Dock,  East  Broad- 
way and  Battery  Railroad  Oompany,  were  intended  to  be, 
and  the  tracks  so  constructed  by  the  defendants,  the  New 
York  and  Harlem  Railroad  Oompany,  are  so  laid  as  to 
interfere  with  the  construction  of  a  sewer  being  built  by 
the  plaintiffs,  and  greatly  hinders  and  impedes  the  plain- 
tifls  in  the  prosecution  of  the  work  of  filling,  regulating 
and  paving  the  said  space,  and  imposes  upon  them  large 
extra  delay,  cost  atfd  expense,  and  greatly  hinders  and 
embarrasses  and  prejudices  the  plaintiffs  in  complying 
with  tly9  terms  of  the  covenant  as  to  ilUing  in,  regulating 
and  paving  said  space  of  one  hundred  feet  wide.  That 
the  plaintiffs  are  advised  and  believe  that  such  entiy  upon 
the  said  premises  and  interference  with  the  plaintiffs  while 
engaged  in  their  work  of  filling  in;  regulating,  and  paving 
the  same^  is  wholly  unauthorized  by  law,  and  of  great 
damage  and  injury  to  the  plaintiffs.  That  the  said  space 
of  one  hundred  feef  wide  in  tontinuation  of  the  line  of 
34th  street,  east  of  First  avenue,  has  not  been  opened  as, 
nor  has  the  same  been  declared  by  law  to  be  or  to  oon- 
stitute,  one  of  the  public  streets  or  avenues  of  the  city  of 
Kew  York ;  and  that  neither  of  the  said  defendants  have 
agreed  with  the  said  mayor,  aldermen  and  commonalty  of 
the  city  of  New  York  for  the  use  or  purchase  of  any  part 
of  said  space  of  one  hundred  feet  in  width,  which  the 
plaintiffs  have  been  engaged  in  filling  in  east  of  the  First 
avenue  as  aforesaid,  or  of  any  right  to  construct  railroad 
tracks  thereon ;  nor  have  the  said  defendants,  or  either  of 
them,  instituted  any  proceeding  to  acquire  the  right  so  to 
use  the  said  premises,  or  any  part  thereof^  in  the  mannetr 
specified  in,  sections  14  to  21  inclusive,  of  an  act  entitle^!. 
^^  An  act  to  authorize  *  the  formation  of  railroad  aojrpoz&- 
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tions^  and  to  regnlate  the  same/'  passed  April  2, 1850,  or 
otherwise. 

The  plaintiffs  ask  and  demand  the  interposition  of  the 
court,  that  the  defendants  and  each  of  them,  and  the 
agents  and  servants  and  employees  of  each  of  .them,  and 
all  persons  acting  and  cliEiiming  to  act  by  or  under  color  or 
authority  from  either  of  them,  may  be  enjoined  and  re- 
strained by  the  order  of  this  court  from  interfering  with 
the  plaintlSs  in  the  possession  of  said  space  in  continuar- 
tion  of  84th  street,  east  of  the  First  avenue,  and  from 
digging  up  the  sur&ce  thereof^  and  from  laying  down  any 
ties,  timbers  or  iron  rails  or  railroad  tracks  thereon,  or 
from  running  cars  thereon,  until  the  plaintiflb  have  com* 
pleted  the  filling  in,  regulating  and  paving  of  said  space 
OP  street,  and  until  poasesrion  of  the  same  is  accepted  by 
^  the  said  mayor,  aldermen  and  commonalty  of  the  city  of 
New  York,  and  that  the  defendants,  and  each  of  them,  be 
required  and  a^udged  by  the  order  and  judgment  of  this 
court  to  abate  and  remove  from  the  said  space  east  of  the 
First  avenue,  the  ties,  timbers  and  rails,  and  all  other 
materials  placed  by  them  respectively  on  said  space,  and 
restore  the  sur&ce  of  the  ground  as  filled  in,  4o  the  condi- 
tion it  was  in  before  they  entered  upon  the  said  premises 
and  commenced  to  lay  down  said  railroad  tracks,  and  that 
meanwhile,  and  during  the  continuance  of  this  action,  the 
defendants  be  likewise  restrained,  and  that  the  defendants 
pay  the  costs  of  this  action,  and  for  general  relief. 

'  The  complaint  %in  the  second  action  alleges  that  the 

plainti£Es  are  a  corporation,  incorporated  under  the  ^'  act 

to  authorize  the  formation  of  railroad  corporations  and  to 

reflate  the  same,"  passed  April  2d,  1850,  and  the  acts 

jkinendatoiy  thereof,  to  construct,  maintain  and  operate  a 

xxiilroad  to  and  from  the  places,  and  upon  the  several 

Toates  of  the  railroad  authorized  by  the  act  entitled  ^' An 

act  to  authorize  the  construction  of  a  railroad  in  Avenue 

I>^  JSast  Broadway,  and  other  streets  and  avenues  of  the 
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city  of  New  York/'  passed  April  17th,  1860,  and  are  the 
assignees  and  owners  of  all  the  rights  and  privileges  coor- 
ferred  hy  said  act  upon  the  grantees  therein  named.  That 
by  virtue  of  the  powers  and  authority  conferred  in  and  by 
said  acts,  these  plaintifis  have  laid  their  railroad  tracks 
over  the  greater  portion  of  the  several  routes  therein  speci- 
fied, and  particularly  their  double  track  in  Avenue  A,  from 
14th  street  to  23d  street,  being  as  far  (or  nearly  so)  in 
said  avenue  as  the  same  has  been  opened  for  a  public 
thoroughfiire,  and  also  in  and  along  First  avenue,  with  a 
double  track  from  23d  street  to  34th  street^  and  since 
August,  1864,  have  been  constantly  running  their  cars 
and  carrying  passengers  upon  their  said  road  between 
11th  street,  near  Avenue  D,  and  Park  Row  at  Broadway, 
a  distance  of  about  two  and  a  hidf  miles,  and  since  the 
first  day  of  June,  1865,  have  extended  their  route  north- 
erly and  been  constantly  running  their  cars  and  canying 
passengers  from  14th  street,  near  Avenue  A,  to  said  Park 
Row  at  Broadway. 

That  34th  street,  from  the  First  avenue,  east  to  Avenue 
A,  for  the  distance  of  about  four  hundred  feet,  although 
one  of  the  public  streets  of  the  city  of  Kew  York,  has  not, 
until  about  one  month  before  the  commencement  of  this 
action,  been  filled  in  or  graded,  or  fit  for  transit  or  travel 
thereon,  being  covered  mainly  by  the  waters  of  the  East 
river.  That  previous  to  that  time,  the  bulkhead  along  the 
margin  of  waters  of  the  East  river,  at  the  foot  of  34th 
street,  was  within  about  fifty  feet  of  the  east  line  of  the 
First  avenue,  and  was  occupied  by  ferry  houses,  or  strafo- 
tures  for  ferry  purposes,  in  the  possession  and  enjoyment 
of  the  defendants,  the  East  River  Ferry  Company,  under 
a  lease  from  the  mayor,  aldermen  and  commonalty  of  the 
city  of  New  York,  dated  August  Ist,  1857,  of  a  ferry  from 
the  foot  of  34th  street,  across  the  East  river  to  Hunter's 
Point,  on  Long  Island.  That  within  a  month  previous  to 
the  commencement  of  the  suit,  34th  street,  from  acyacent 
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to  the  said  easterly  side  of  the  First  avenue,  and  for  the 
distance  of  about  two  hundred  and  eighty-seven  feet  east- 
erly therefrom,  had  been  filled  in,  graded  and  prepared  for 
public  travel  thereon,  as  a  pubUc  street  or  highway,  and 
the  said  ferry  luiding,  ferry  houses,  and  structures  of  the 
East  River  Ferry  Company  have  been  removed  to  the  new 
bulkhead  on  the  East  river,  at  the  easterly  end  of  said 
34th  street,  and  for  the  distance  of  about  two  hundred  and 
eighty  feet  easterly  from  their  former  position ;  that  the 
surface  or  bed  of  said  street,  for  the  distance  of  two  hun- 
dred and  seventy  feet  easterly  from  First  avenue,  being  in 
a  favorable  condition  for  the  laying  and  extending  of  the 
railroad  of  these  plaintiffs  thereon,  from  the  First  avenue, 
along  34th  street,  eastwardly  towards  Avenue  A,  so  as  to 
accommodate  the  passengers  going  to  and  from  said  ferry 
and  ferry  landii^,  the  plaintiflb  on  the  17th  day  of  June, 
1865,  commenced  preparation  for  laying  a  double  track 
thereon  for  their  said  railroad,  and  to  connect  the  same  by 
proper  and  necessary  curves  with  their  said  double  track 
on  the  First  avenue,  and  proceeded  to  extend,  lay  and  con- 
struct the  same,  and  at  the  time  of  the  commission  of  the 
acts  and  trespasses  h^einafter  mentioned,  had  located^ 
laid,  constructed  and  extended  their  railroad  with  a  double 
track  in  and  through  34th  street,  to  a  point  two  hundred 
and  seventy-seven  feet  from  the  easterly  side  of  the  First 
avenue,  and  were  proceeding  to  connect  both  the  said' 
tracks,  by  means  of  convenient  and  proper  curves,  with 
their  said  double  track  on  First  avenue,  so  that  they  would 
have  been  enabled,  within  five  or  six  days,  to  commence 
running  their  railroad  cars  thereon  for  the  conveyance  of 
passengers  to  and  from  the  easterly  end  of  34th  street,  so 
fiEur  as  the  same  was  graded  and  fit  for  travel,  towards 
Avenue  A,  and  could  be  conveniently  built  upon  without 
interfering  with  said  ferry  landings.  That  the  said  tracks 
of  the  plaintiffs  were  each  of  the  ordinaiy  and  usual  gaugo 
of  railroads  in  the  city  of  New  York,  to  wit,  of  &ujr  |e^ 
Vol.  LIY.  26 


402        CASES  IN  THE  SUPREME  COURT. 

Watferbory  v,  Dry  Dock  &^.  Railroad  Company. 

eight  and  a  half  inches,  and  were  located  nearly  in  the 
center  of  34th  street,  leaving  a  space  between  the  inner 
lines  of  said  tracks  of  five  feet,  and  about  forty-two  feet 
six  inches  from  the  sides  of  said  street. ,  That  the  selection 
made  by  the  plaintiffs  for  the  site  or  location  of  their  said 
railroad  tracks  was  the  most  advantageous  for  railroad 
business,  but  that  ample  space  was  left  in  said  street,  at 
the  sides  of  the  tracks  of  the  plaintiffs,  for  the  location  of 
the  tracks  of  another  railroad,  without  material  interfer- 
ence with  the  rights  or  conveniences  of  each,  other,  and 
that  such  location  was  made  prior  to  any  location  of  the 
track  of  any  other  railroad  company  thereon.     The  com- 
plaint then  sets  forth  the  above  mentioned  grant  from  the 
corporation  of  If  ew  York  to  the  Farmers'  Loan  and  Trust 
Company,  and  alleges  that  in  and  by  said  deed  it  is  cove- 
nanted on  the  part  of  the  grantees  and  their  assigns,  that 
the  said  streets  and  avenues  therein  mentioned,  among 
which  was  34th  street,  described  as  a  street  of  one  hun- 
dred feet  in  width,  should  be  'and  remain  public  streets, 
avenues  and  highways  for  free  and  common  use  and  passage 
of  the  public    That  the  said  defendant  Oliver  Oharlick 
owns  or  claims  some  right  or  interest  in  the  said  premise^ 
fronting  on  the  northerly  and  southerly  sides  of  that  por- 
tion of  34th  street,  east  of  First  avenue,  which  has  been 
so  as  aforesaid  filled  in,  graded  and  prepared  for  pub- 
lie  travel  as  aforesaid.    That  said  Charlick  holds  under 
said  title  of  the  Farmers'  Loan  and  Trust  Company,  and 
the  said  East  River  Ferry  Company,  of  which  he  is  a 
stockholder  or  officer,  claims  to  exercise  some  right  or 
authority*  over  the  said  portion  of  34th  street,  over  and 
upon  whiph  the  plaintiffi  laid  and  extended  their  railroad 
as  aforesaid ;  but  the  plaintiffs  allege  that  such  claim  is 
without  any  just  pretense  or  reasonable  excuse,  and  is 
unjustly  advanced  in  ojder  to  aid  and  give  countenuice  to 
the  New  York  and  Harlem  Bailroad  Company  in  their 
usurpations  and  trespasses  upon  the  property  and  rights 
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of  the  plaintiffsy  as  hereinafter  mentioned.  The  complaint 
then  alleges  the  incorporation  of  the  New  York  and 
Harlem  Railroad  Company,  April  25th^  1831,  and  the 
amendment  of  the  charter,  by  which  the  said  company 
were  authorized  to  construct  a  branch  from  their  railroad 
to  the  East  river,  at  such  point  as  might  be  designated  and 
permitted  by  the  corporation  of  the  city  of  New  York,  and 
the  permission  given  for  that  purpose,  as  set  forth  in  the 
complaint  in  the  first  action;  and  alleges  that,  acting 
under  the  resolution  of  the  common  council,  and  without 
other  authority  than  is  before  stated,  the  New  York  and 
Harlem  Bailroad  Company,  in  or  about  March  or  April, 
1864,  extended  a  double  track  from  their  railroad  in  the 
Fourth  avenue  easterly  through  32d  street,  Lexington 
avenue  and  34th^street  to  the  easterly  side  of  the  First 
arenne,  and  had  for  a  year  past  been  running  cars  thereon. 
That  the  plaintLSs,  in  extending  their  said  railroad  tracks 
as  before  mentioned  into  34th  street,  were  proceeding  to 
run  and  construct  the  southerly  track  so  as  to  avoid  any 
contact  or  interference  with  the  tracks  already  laid  by  the 
New  York  and  Harlem  Bailroad  Company,  and  to  run 
and  construct  their  most  northerly  track  with  a  wide  curve, 
so  as  to  cross  the  tracks  of  that  company  at  the  intersec- 
tion of  34th  street  and  First  avenue,  and  connect  with  the 
westerly  track  of  these  plaintiffs  in  First  avenue,  with  the 
least  inconvenience  or  interference  with  the  operation  of 
the  said  the  New  York  and  Harlem  Bailroad  Company. 
That  during  the  night  of  the  18th  day  of  June,  1865,  and 
between  the  hours  of  ten  p.  m.  of  that  day,  and  six  o'clock 
A.  M.  of  the  19th  day  of  that  month,  a  large  number  of 
men,  employed  by  or  under  the  direction  of  the  said  Oliver 
Charlick  and  the  New  York  and  Harlem  Bailroad  Com- 
pany, but  with  the  connivance  and  concurrence  of  the 
defendants,  the  East  Biver  Ferry  Company,  with  force, 
violence,  and  against  the  wishes  of  the  plaintiffi,  entered 
upoii)  broke  up  and  destroyed  a  large  portion  of  said  rail* 
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road  tracks,  so  laid  l^y  the  plaintiffs  in  34tli  street,  and 
destroyed  the  connection  thereof  with  the  said  carves,  and 
laid  in  their  place  and  stead  iron  rails  and  other  materials 
belonging  to  them,  across  and  upon  the  railroad  ties  of  the 
plaintiffs,  so  as  to  form  railroad  tracks  in  continuation  of 
the  said  branch  of  the  New  Tx)rk  and  Harlem  Railroad 
Company,  a  portion  thereof  on  the  same  locations  and 
lines  as  those  previously  occupied  by  the  track  of  the 
plaintiffs,  and  the  rest  thereof  substantially  on  the  same 
lines  and  location,  and  have  rendered  the  said  tracks  of 
these  plaintiffs  entirely  useless  for  the  purposes  for  which 
they  were  designed.  And  that  the  said  the  New  York 
and  Harlem  Bailroad  Company,  on  the  morning  of  the 
19th  day  of  June,  at  about  six  o'clock,  began  and  have 
ever  since  continued  against  the  wishes  pf  the  plaintiffs  to 
run  their  cars  thereon,  and  to  exclude  the  plaintiffs  from 
the  possession  or  use  of  the  location  for  the  rails  and  rail- 
road tracks  so  laid  and  constructed  by  them.  That  such 
acts  were  done  without  any  direction  or  supervision  of  the 
street  commissioner.  That  the  inconvenience,  loss  and 
damage  which  will  necessarily  ensue  and  be  sustained  by 
the  plaintiffs  by  means  of  such  exclusion  from  the  posses* 
sion  and  use  of  the  particular  location  for  their  rails^  and 
the  possession  and  use  of  their  railroad  track  in  manner 
aforesaid,  could  not  be  adequately  assessed  or  measured 
in  damages,  and  the  acts  of  the  defendants  in  so  destroy- 
ing the  railroad  tracks  of  the  plaintiffs,  and  continuing  to 
use  and  enjoy  the  benefits  and  advantages  thereof,  and 
excluding  the  plaintiffs  therefrom,  are  contrary  to  equity 
and  good  conscience. 

Wherefore  these  plaintiffs  pray  the  interposition  of  this 
court,  and  that  the  defendants,  and  each  and  every  of 
them,  and  the  servants  and  agents  of  them,  and  each  and 
every  of  them,  be  perpetually  ei\joined  and  restrained  by 
the  order  of  this  court  from  interfering  with  the  plaintiffs 
in  the  constructing,  maintaining  and  using  their  railroad 
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and  railroad  tracks  upon  the  location  in  and  upon  which 
the  said  railroad  structures  and  tracks  of  the  plaintiflSs 
were  laid  and  placed  in  34th  street  and  First  avenue,  pre- 
vious to  and  on  the  evening  of  the  said  18th  day  of  June, 
1865,  and  that  the  Kew  York  and  Harlem  Railroad  Com- 
pany, their  servants  and  agents,  may  be  perpetually  en- 
joined and  restrained  from  using  or  interfering  with  the 
railroad  tracks  so  adopted  and  selected  by  the  plaintiffs, 
and  from  maintaining  or  using  any  railroad  tracks  or 
structures  on  the  location  so  selected  and  occupied  by  the 
plaintiffs  in  the  First  avenue  and  in  34th  street,  east  of  the 
First  avenue ;  and  for  general  relief. 

Upon  the  complaint  in  the  first  of  the  above*entitled 
actions,  and  affidavits  thereto  annexed,  an  order  was  made 
by  Justice  Milleb,  on  the  26th  of  June,  1865,  ecjoining 
and  restraining  the  defendants  in  that  action,  and  each  of 
them,  their  agents  and  servants,  and  every  and  all  persons 
acting  or  claiming  to  act  by  or  under  color  of  authority 
from  them,  or  either  of  them,  from  interfering  with  the 
plaintiffs  in  the  possession  of  the  space  one  hundred  feet 
wide  in  continuation  of  34th  street,  east  of  the  First  avenue 
in  said  city,  and  from  digging  up  the  surface  thereof,  and 
laying  down  any  ties,  timbers,  or  iron  rails  or  railroad 
tracks  thereon,  or  from  running  cars  thereon,  until  the 
plaintiffs  in  this  action  should  have  completed  the  filling 
in,  regulating  and  paving  of  said  space  or  street,  and  until 
possession  of  the  same  should  be  accepted  by  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York,  or 
imtil  the  further  order  of  the  court 

An  order  was  subsequently  granted,  requiring  the  plain- 
tiffs to  show  cause,  on  the  30th  day  of  June,  1865,  why 
such  injunction  should  not  be  dissolved.  The  hearing 
upon  said  order  to  show  cause  was  adjourned,  by  consent 
of  parties,  until  the  7th  day  of  July,  1865,  before  Justice 
Milleb;  when  the  motion  to  dissolve  the  injunction  was 
denied,  with  ten  dollars  costs  to  be  paid  by  the  defend- 


406        CASES  IN  THE  SUPREME  COURT. 

■■!■■■'■  I  »  ^ 

Waterbniy  9,  Diy  Dock  &c.  Railroad  Company. 

ants,  the  Dry  Dock,  East .  Broadway  and  Battery  Rail- 
road/]!ompany.  From  this  order  the  latter  company  ap- 
pealed to  the  general  term. 

Upon  the  summons  and  complaint  in  the  second  of  the 
above-entitled  actions,  an  ordej  was  made  by  Justice  In- 
aBAHAM,  on  the  22d  of  June,  1865,  whereby  the  defendants 
were  required  to  show  cause  at  a  special  term,  at  cham- 
bers,  on  the  28th  day  of  June,  1865,  why  the  defendants, 
and  each  and  every  of  them,  and  the  servants  and  agents 
of  them,  and  each  and  every  of  them,  should  not  be  per- 
petually enjoined  and  restrained  from  interfering  with  the 
plaintiffs  in  the  constructing,  maintaining  and  using  their 
railroad  and  railroad  tracks  upon  the  location  in  and  upon 
which  the  railroad  structures  and  tracks  of  the  plaintiffs 
were  laid  and  placed  on  34th  street  and  First  avenue, 
previous  to  and  on  the  evening  of  the  18th  day  of  June, 
1865,  and  as  in  said  ctomplaint  particularly  described ;  and 
why  the  New  York  and  Harlem  Railroad  Company,  their 
servants  and  agents,  should  not  be  perpetually  enjoined 
and  restrained  from,  using  or  interfering  with  the  railroad 
tracks  adopted  and  selected  by  the  plaintiffs,  and  from 
maintaining  or  using  any  railroad  tracks  or  structures  on 
the  location  selected  by  and  occupied  by  the  plaintiffs  in 
First  avenue  and  in  34th  street,  east  of  the  First  avenue; 
and  why  the  plaintiffs  should  not  have  such  other  and 
further  relief  as .  might  be  agreeable  to  equity ;  and  by 
which  order  the  said  justice  meantime,  and  until  the  fur- 
ther order  of  the  court  in  the  premises,  enjoined  and  re- 
strained the  defendants,  and  each  and  every  of  them,  from 
interfering  with  the  plaintiffl  in  the  constructing  and  main- 
twning  and  using  the  railroad  and  railroad  tracks  upon 
the  location  in  and  upon  which  the  railroad  structures  and 
tracks  of  the  plaintiffs  were  laid  and  placed  in  34th  street 
and  First  avenue,  previous  to  and  on  the  evening  of  the 
18th  day  of  June,  1865.  And  by  such  order  the  said 
justice  enjoined  and  restrained  the  defendants^  the  New 
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York  and  Harlem  Railroad  Company,  their  workmen,  ser- 
vante  and  agents,  until  the  further  order  of  this  court, 
from  using  or  interfering  with  the  railroad  tracks  or  struc- 
tures, upon  the  location  adopted  and  selected  by  the  plain- 
tifis  in  34th  street^  east  of  First  avenue. 

The  hearing  upon  said  order  to  show  cause  was  ad- 
journed, by  consent  of  all  the  parties  to  this  action,  to  the 
7th  day  of  July,  1866,  before  Justice  Miller,  at  special 
term,  when  sundry  affidavits  were  presented  on  the  part 
of  the  defendants,  also  the  deed  from  the  corporation  of 
N'ew  York  to  the  Farmers'  Loan  and  Trust  Company. 
After  hearing  counsel  in  support  of,  and  in  opposition  to 
said  motion,  an  order  was  made  denying  the  motion  for  a 
perpetual  injunction,  and  discharging  the.order  to  show 
cause ;  and  the  temporary  injunction  and  restraint  thereixi 
contained  was  in  all  things  vacated  and  set  aside,  and  the 
parties,  plaintiffs  and  defendants,  declared  henceforth  to 
be  in  the  same  plight  and  condition  as  if  said  order  and 
temporary  injunction  had  not  been  made ;  with  ten  dollars, 
costs  of  the  motion,  to  be  paid  by  the  plaintiffs  to  the 
defendants. 

Fxom  this  order  the  plaintiffs,  the  Biy  Dock  and  Bail- 
road  Company,  appealed  to  the  general  term. 

A.  J.  Vanderpoely  for  the  East  Biver  Ferry  Company 
and  James  M.  Waterbury. 

N 

Barac$  F.  Olarky  A.  Sehell  and  O.  A.  BapaUoy  for  the 
Harlem  Railroad  Company  and  Oliver  Charlick, 

JS.  W.  Bobifwm^  for  the  Dry  Dock,  East  Broadway  and 
Battery  Bailroad  Company. 

BuiHBRLANB,  J.  When  the  Dry  Dock,  Bast  Broadway 
and  Battery  Bailroad  Company  commenced  constructing 
and  extending  their  tracks,  in  and  through  34th  street,  or 
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fhe  strip  of  land  one  hnndred  feet  wide,  to  a  point  about 
two  hundred  and  seventy^seTen  feet  easterly  from  the 
easterly  side  of  First  avenue,  I  understand  from  the  papers 
in  this  case  that  84th  street,  or  the  strip  of  land  between 
the  then  easterly  terminus  of  the  New  York  and  Harlem 
Bailroad  tracks  in  84th  street,  and  the  place  to  which  the 
ferry-house  had  been  removed,  and  where  it  then  was,  had 
been  so  far  filled  out  and  graded  as  to  be  constantly  used 
by  the  public  in  going  to  and  from  the  ferry,  and  for  com- 
mon highway  purposes*,  generally.  This  being  so,  and 
considering  other  undisputed  facts  and  circumstances  of 
the  case,  I  cannot  see  why  either  of  the  railroad  compa- 
nies had  not  then  a  right,  as  to  Waterbury  and  the  ferry 
company,  to  construct  and  extend  their  tracks  through 
and  over  84th  street,  or  the  strip  of  land  between  the 
points  last  mentioned,  as  far  easterly  as  the  grading  or  the 
condition  of  the  street  or  strip  of  land  would  permit 

The  legal  title  to  the  strip  of  land  was  not  in  Water- 
bury  and  the  ferry  company,  or  in  either,  and  neither  had 
any  beneficial  interest  in  the  soil  thereof. 

Considering  the  then  devotion  of  it  to  public  use,  I  do 
not  lidnk  it  sufficiently  appeared  that  the  devotion  of  it 
to  an  additional  public  use,  by  the  construction  and  opera- 
tion of  a  railroad  or  railroads  upon  or  through  it  w^uld 
appreciably  injure  either  Waterbury  or  the  ferry  company, 
by  interfering  with  the  filling  up  or  the  grading,  or  tiie 
construction  of  the  sewer,  to  authorize  the  injunction  at 
their  suit,  on  the  ground  of  such  interference.  It  appears 
to  me  that  the  feny  company  must  be  actually  benefited 
by  the  extension  of  either  railroad,  or  both. 

Moreover,  as  the  ability  of  either  railroad  company  to 
pay  any  damages  that  might  be  recovered  in  an  action  at 
law,  for  any  possible  injury  to  Waterbury  and  the  ferry 
company,  or  either,  by,  or  from,  such  claimed  or  supposed 
interference,  is  not  questioned ;  considering  that  all  ri»i}- 
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roadfl  mncrt  be  deemed  to  be  conetracted  and  operated  for 
paUic  nse,  I. do  not  think  the  injunction  at. their  suit 
ought  to  be  sustained,  even  if  we  oould  see  that  by  or 
from  such  interference  they  might  suffer  some  slight  dam- 
age or  inconvenience. 

I  think  the  injunction  at  the  suit  of  Waterbury  and  the 
ferry  company,  restraining  the  railroad  companies,  should 
be  vacated,  with  costs. 

As  to  the  question  between  the  two  railroad  companies, 
I  assume  and  think  that  before  the  Pry  Dock,  ilast  Broad- 
way and  Battery  Bailroad  Company  actually  commenced 
locating,  constructing  and  extending  their  tracks,  in  and 
through  34th  street,  or  the  strip  of  land  100  feet  wide, 
both  or  either  of  the  railroad  companies  had  the  right,  as 
between  each  6ther,  to  extend  their  tracks  easterly  in  or 
throi^h  34^  street  or  the  strip  of  land,  to  the  feny,  or  as 
far  as  the  grading  and  condition  of  the  street,  or  strip  of 
land,  would  permit 

Before  the^Dry  Dock,  East  Broadway  ana  Battery  com- 
pany actually  commenced  taking  a  qualified  possession  of 
the  center  or  middle  of  that  part  of  84th  street^  or  the 
strip  of  land,  by  locating  and  constructing  their  extension, 
I  do  not  see  why  either  railroad  company  had  not  a  right 
to  make  their  extension  through  or  along  the  center  or 
middle  of  the  street  or  strip,  to  the  exclusion  of  the  other 
from  that  particular  location.  I  do  not  see  upon  what 
principle  the  court  could  have  favored  the  right  of  either 
company  thus  to  heate  their  extension,  to  the  exclusion  of 
the  other,  before  any  actual  attempt  at  such  location.  But 
I  think  that  the  Dry  Dock,  East  Broadway  -and  Battery 
Company,  by  first  actually  taking  a  qualified  possession 
of  the  center  or  middle  of  the  street,  or  strip  of  land,  by 
locating  and  constructing  their  extension  as  far  as  they 
did,  until  interfered  with  by  the  agents  or  servants  of  the 
other  railroad  company,  acquired  the  right  to  complete  the 
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constraction  of,  and  to  operate,  their  extension,  to  the  ferry, 
or  as  near  to  it  as  the  condition  of  the  street  or  strip,  and 
the  convenient  operation  of  the  ferry,  wonld  permit,  to 
the  exclusion  of  the  right  of  the  other  company  to  inter- 
fere,  in  any  way,  with  the  constraction  or  operation  ot  the 
Dry  Bock,  East  Broadway  and  Battery  extension^  as  thu$ 
located. 

I  have  carefully  examined  the  question  between  the  two 
railroad  companies,  and  can  see  no  other  principle  or 
ground  upon  which  we  can  put  our  decision. 

I  do  not  think  that  the  circumstance  that  the  Kew  York 
and  Harlem  Railroad  Company,  or  its  officers  or  agents, 
intended  to  further  extend  their  tracks  through  the  center 
or  middle  of  the  street,  or  strip  of  land,  and  had  thQ  ties 
and  other  materials  for  such  extension,  or  the  circumstance 
that  such  intended  extension ;  through  the  center  or  mid- 
dle, would  be  more  convenient  for  them,  in  the  construc- 
tion or  use,  because  their  tracks  east  of  First  avenue, 
which  had  been  constracted  some  time  before  the  other 

« 

railroad  company  commenced  locating  and  constructing 
their  extension  in  the  center  or  middle  of  the  street  or 
strip,  ran  through  and  terminated  in  the  center  or  middle 
of  the  street  or  strip,  did  or  could  affect  or  impair  the 
right  of  the  Bry  Bock,  East  Broadway  and  Battery  *Oom- 
pany  first  to  actually  locate  and  commence  constructing 
their  extension,  as  they  did. 

The  order,  in  the  action  between  the  railroad  companies 
and  in  which  Oliver  Charlick  and  the  ferry  company  are 
parties  defendants,  jahould  be  reversed,  and  the  injunction 
which  was  vacated  by  it  restored  and  continued,  with  costs 
to  the  plaintiff  to  be  paid  by  the  Hew  York  and  Harlem 
Bailroad  Company. 

Gso.  G.  Barnard,  P.  J.,  concurred. 

ClsrkB;  J.,  dissented. 
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IjDganction  in  first  action  dissolved,  with  costs.  The 
order  appealed  from  in  the  second  action  reversed,  and 
.the  ii\janction  which  was  vacated  by  it  restored  and  con- 
tinned,  with  costs  to  the  plaintiffs,  to  be  paid  by  the  'New 
York  ajDkd  Harlem  Railroad  Company. 

[Hbv  Yobk  Obnekal  Tbbh,  Jane  15,  1866.    Geo.  0.  Barnard^  CUrk§  and 
SMerloHdf  Jnstloes.] 


43ap560 


Deknis  vs.  Ststbll. 

The  defendant,  being  sued  as  sheriff,  for  taking  and  selling  on  ezecntion  88h  43i 
property  of  the  plaintiff  didmed  to  be  exempt,  justified  the  taking  by  virtue  (  64b  4U 
of  an  execution  issued  to  him  as  sheriff,  out  of  the  county  clerk's  office, 
<(  cammandiiig  him  to  collect  of  the  goods  and  chattels  of  I>.  d&c.  160.84, 
which  P.  recovered  against  them,  for  damages  and  costs,  on  dtc.,  before  M., 
a  justice  of  the  peace,  dtc.,  a  transcript  of  which  was  duly  filed  and  judgment 
docketed  in  the  derk^s  office,"  dtc. ;  not  expressly  setting  up  as  a  defense  the 
JuJj^mU  on  Which  the  execution  was  issued.  The  plaintiff  having  proved, 
on  the  trial,  the  levy  upon  and  sale  of  his  team  of  horses,  wagon  and  har- 
ness, by  the  defendant ;  that  he  was  a  householder,  having  a  family ;  that 
such  team  was  used  in  their  support,  and  that  he  had  no  other  property, 
except  some  household  fiimiture  worth  about  $60 ;  and  that  he  forbade  the 
sale,  claiming  the  property  to  be  exempt ;  the  defehdant  offered  to  prove 
that  the  execution  *^  was  issued  upon  a  judgment  rendered  on  a  note  which 
was  given  for  another  hon^,  which  was  the  plaintiff's  exempt  team."  ffeid 
that  the  judgment  not  having  been  set  up  in  the  answer  as  a  defense,  nor 
alleged  to  have  been  for  the  purdiase  price  of  exempt  property,  the  judge 
was  right  in  relb^g  to  allow  the  defendant  to  show  its  consideration,  as 
a  defense  to  the  plaintiff's  claim  of  exemption  from  levy  and  sale,  on  execu- 
tion, of  the  property  in  suit. 

The  existence  of  the  Judgment)  in  such  a  case,  is  new  matter,  and  requires  to 
be  pleaded. 

When  1^  ofitor  sees  fit  to  go  beyond  the  power  of  the  process,  or  for  any  other 
reason,  when  sued,  it  becomes  necessary  for  him  to  prove  a  judgment,  he, 
no  more  than  any  other  party,  can  do  so,  without  having  alleged  its  exist- 
ence, in  his  answer. 

An  i^lication  for  leave  to  amend  a  pleading,  on  the  trial,  is  always  addressed 
to  the  discretion  of  the  court ;  and  if  denied,  is  not  the  subject  of  appeal 
or  review. 
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Where  the  real  defense  is  new  matter,  Tiz.,  a  Justification  for  taking  property 
nnd^  a  Judgment  and  execution,  if  the  defendant  is  an  officer,  and  relies 
entirely  upon  the  execation,  as  a  defense,  and  notiiing  beyond  it,  it  is  suf- 
ficient for  him  merely  to  set  forth  the  tact;  but  if  he  desires  to  go  fiutho'f 
or  it  becomes  necessary  to  inquire  into  the  consideration  of  the  judgment,  ha 
must  plead  such  Judgment,  and  set  It  forth  in  his  answer.  And  having 
ayerred  the  existence  of  a  Judgment,  he  will  be  at  liberty  to  proTe  it,  and 
then  to  Show  its  consideration,  without  having  averred  it,  if  material  to 
answer  any  fiust  proved  by  the  plaintiff. 

THIS  was  an  action  against  the  defendant  as  sheriff, 
for  taking  and  selling  on  execution  property  alleged 
to  be  exempt  * 

The  complaint  averred  that  the  defendant  was  sheriff 
of  Montgomery  county ;  that  in  May,  1864,  by  his  deputy, 
he  took  away  and  converted  certain  property  of  the  plain- 
tiff's, of  the  value  of  $232 ;  that  the  plaintiff  was  a  house- 
holder, and  had  a  family  for  which  he  provided,  and  that 
said  property  was  his  team  used  in  their  support 

The  answer,  after  denying  most  of  the  allegations  of 
the  complaint,  for  further  answer,  justified  the  taking  by 
virtue  of  an  execution  issued  to  th^  defendant  as  sheriff, 
out  of  the  clerk's  office,  of  Montgomery  county,  "  com- 
manding him  to  collect  of  the  goods  and  chattels  of 
Alonzo  F.  Dennis  and  another,  $60.84,  which  Joseph 
Platner  recovered  against  them  for  damages  and  costs, 
on  the  2d  day  of  May,  1863,  before  Charles  McLean,  a 
justice  of  the  peace  of  the  county  of  Otsego,  a  transcript 
of  which  was  duly  filed  and  judgment  docketed  in  the 
clerk's  office  of  Montgomery  county,  April  1st,  1863,  (as  it 
is  stated  in  said  execution,)  and  if  sufficient  goods,"  &c«; 
that  said  defendant  was  sheriff  of  said  county  of  Mont- 
gomery ;  that  said  property  was  duly  sold,  &c. 

On  the  trial,  the  plaintiff  proved  that  the  defendant  was 
sheriff;  that  one  La  Rue  was  his  deputy ;  that  La  Rue,- by 
virtue  of  an  execution,  as  set  forth  in  the  answer,  levied 
upon  one  bay  horse,  one  bay  mare,  one  double  harness  and 
one  double  lumber  wagon,  the  property  of  the  plaintiff,  and 
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sold  the  same ;  that  their  value  was  $225 ;  that  at  the  time 
the  plaintiff  was  a  householder  and  had  a  fikmily  for  which 
he  provided ;  that' this  was  his  team  used  in  their  support ; 
that  he  had  no  other  property,  except  some  household 
ftimiture  worth  about  )^ ;  and  that  the  plaintiff  forbade 
the  sale  and  claimed  the  property  as  exempt* 

The  defendant  thereupon  offered  to  prove  that  the  ex- 
ecution in  question  ^'was  issued  upon  a  judgment  ren- 
dered upon  a  note  which  was  given  for  another  ihorse, 
which  was  the  plaintiff's  exempt  team."  The  plaintiff 
objected  to  this  proof,  .on  the  ground  that  it  was  inad- 
missible under  the  pleadings  as  evidence,  and  that  the 
defendant  had  not  set  up  any  such  matter  as  a  defense  in 
the  answer.  The  court  sustained  the  objection,  and  the 
defendant  excepted. 

The  defendant  then  asked  leave  to  amend  his  answer, 
to  which  the  plidntiff's  counsel  objected^  and  the  court 
declined  to  allow  the  amendment,  and  the  defendant 
excepted. 

When  the  plaintiff  rested,  the  defendant  moved  for  a 
nonsuit,  on  the  following  grounds :  ''  Ist  That  the  plain- 
tiff has  not  shown  by  the  proofs  that  the  property  taken 
and  sold  was  exempt  property ;  nor  did  it  appear  from 
the  pleadings.  2d.  If  he  has  shown  the  property  exempt, 
then  the  seizure  thereof  upon  the  execution  was  without 
the  command  of  the  process,  and  the  defendant  is  not 
liable."  The  court  denied  the  motion,  and  the  defendant 
excepted. 

The  defendant  then  offered  to  prove  the  judgment  upon 
which  the  execution  in  'evidence  was  issued,  and  to  show 
that  it  was  rendered  for  another  horse  which  was  exempt. 
This  was  objected  to  on  the  ground  that  no  judgment  had 
been  set  up  in  the  answer,  and  no  allegation  that  it  was 
for  the  purchase  price  of  exempt  property.  The  court 
sustained  the  objection,  and  the  defendant  excepted 

The  court  submitted  the  question  of  value  to  the  jury, 
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and,  upon  their  finding,  directed  a  verdict  for  the  amount 
for  the  plaintiff 

Smith  ^  Otmntryman,  for  the  plaintiff 
A.  H.  Ayresj  for  the  defendant 

Bff  the  Oourtj  Jambs,  J.  The  motion  for  a  nonsuit  was 
properly  denied.  It  was'  made  clearly  to  appear  that  the 
property  which  the  defendant  took  and  sold  was  exempt 
from  levy  and  sale  on  execution.  I  cannot  find  any  thing 
in  the  case  on  which  to  sustain  the  other  ground  for  non- 
suit If  it  was  based^  on  the  idea  that  the  execution  con- 
tained  a  direction  excepting  exempt  property  f^m  its 
operation,  that  fact  should  have  appeared  in  the  case, 
either  by  statement,  or  a  copy  of  the  writ  set  forth,  in 
order  to  raise  the  point  on  appeal.  In  the  absence  of  all 
evidence  of  such  exception,  the  court  cannot  assume  that 
the  writ  contained  such  a  direction,  although  that  may  be 
the  usual  form.    Therefore  the  point  cannot  be  considered. 

An  application  fori  leave  to  amend  a  pleading  on  the 
trial  is  always  addressed  to  the  discretion  of  the  court ; 
and,  if  denied,  is  not  the  subject  of  appeal  or  review. 
(Phincle  V.  Vaughany  12  Barb.  216.  New  York  Marbledlrcn 
WorJcB  V.  Smithy  4  JDuery  362.  Hendriehs  v.  Decker ^  35 
Barb.  298.) 

The  complaint  in  this  case  set  forth  the  whole  grounds 
of  the  plaintiff's  cause  of  action,  viz.,  that  the  defendant 
was  sheriff,  La  Rue  his  deputy,  the  taking  and  conversion 
of  property  under  and  by  virtue  of  an  execution  against 
him,  and  that  such  property  was  exempt  It  set  forth 
more  than  was  necessary.  The  cause  of  action  was  com- 
plete without  any  statement  of  the  reason  or  authority  for 
taking  the  property,  and  its  exemption.  {BrMer  v.  Mascn^ 
16  How.  546.)  Buch  allegations  were  no  part  of  the  gist 
of  the  cause  of  action^  and  were  not  necessary  to  be  proved 


SOHHNEGTADY-JiinJARY,  1866.  415 

■  -  - 
Dennis  v,  SaeU. 

iu  the  firBt  instance^  to  entitle  the  plaintiff  to  recover. 
{Beddl  V.  Carl,  33  N.  T.  Bep.  581.  Esseh^  v.  WeekSy  2 
Kern.  635.  Sands  v.  8t  John,  36  Barh.  628,  631.)  The 
proof  of  such  facts  coald  only  become  necessary  to  meet  a 
defense,  aiid  conld  then  be  given  in  evidence  without 
having  been  pleaded.  {EsseUtyn  v.  Weeks,  supra.)  There- 
fore the  averment  of  these  facts  in  the  complaint  did  not 
impose  upon  the  defendant'  the  necessity  of  averring  in 
his  answer  any  firsts  other  than  such  as  were  necessary  to 
answer  the  material  allegations  of  the  complaint  In  other 
words,  the  defendant  was  not  compelled  to. set  up  in  his 
answer  the  non-exemption  of  the  property  sued  for,  or  be 
excluded  from  proving  it  on  the  trial,  merely  because  the 
plaintiff  averred  its  exemption  in  the  complaint  The 
Code  only  requires  the  complaint  to  contain  a  plain  and 
concise  statement  of  the  facts  constituting  the  cause  of 
actio^ ;  in  this  case,  that  the  defendant  by  his  deputy  took 
and  converted  his  property  and  its  value.  The  answer 
only  required  a  general  or  specific  denial  of  each  material 
allegation,  or  the  statement  of  new  matter  constituting  a 
defense  or  counter-claim.  In  this  case  the  real  defense 
was  new  matter — a  justification  under  a  judgment  and  ex- 
ecution. But  as  the  defendant  was  an  officer,  if  he  relied 
entirely  upon  the  execution,  and  nothing  beyond  it,  it  was 
sufficient  for  him,  in  such  case,  merely  to  set  forth  the 
£Bict ;  but  if  he  desired  to  go  farther,  or  it  became  neces- 
sary to  inquire  into  the  consideration  of  the  judgment,  it 
would  be  necessaiy  to  plead  such  judgment  and  set  it 
forth  in  his  answer ;  and  having  averred  the  existence  of 
a  judgment,  he  would  be  at  liberty  to  prove  it ;  and  would 
then  be  at  liberty  to  show  its  consideration,  without  hav- 
ing averred  it,  if  material  to  answer  any  fact  proved  by 
the  plaintifi^l 

The  theory  of  such  a  trial  is  this :  The  plaintiff  hav- 
ing averred  the  tortious  taking  of  his  property  by  the  de- 
fendant, proves  the  act  and  the  damage,  and  rests.    The 
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defendant  having  set  up  that  he  took  it  as  an  ojfficer,  by 
virtue  of  an  execution  against  the  plaintiff's  goods  and 
chattels^  proves  such  execution,  and  rests.  The  plaintiff 
then,  as  he  may  without  argument,  because  ttie  Code 
allows  no  reply  to  new  matter  constituting  a  defense  in  an 
answer,  prove  that  he  is  a  householder,  with  a  family,  and 
that  the  property  taken  was  his  team ;  that  would  take 
the  property  without  the  execution.  Then  before  the  de- 
fendant can  be  permitted  to  overcome  this,  by  proof  of 
the  consideration  of  the  judgment,  he  must  first  establish 
his  judgment  The  existence  of  the  judgment  was  new 
matter,  and  required  to  be  pleaded  If  the  property  in 
controversy  had  not  been  exempt  property^  an  execution  fdr 
on  its  face  would  protect  the  officer,  even  though  there 
was  no  legal  judgment  to  back  it,  and  therefore  the  exist- 
ence of  a  judgment  for  that  purpose  need  not  be  averred. 
This  is  merely  for  the  personal  protection  of  the  officer 
executing  process;  but  when  the  officer  sees  fit  to  go 
beyond  the  power  of  the  process,  or  for  any  other  reason, 
when  sued,  it  becomes  necessary  for  him  to  prove  a  judg* 
ment,  he,  no  more  than  any  other  party,  can  do  so  without 
having  pleaded  its  existence,  in  the  answer. 

Therefore,  for  the  reason  that  the  judgment  on  which 
the  execution  was  issued  was  not  set  up  in  the  answer,  the 
judge  at  circuit  was  right  in  refusing  to  allow  the  defend- 
ant to  show  its  consideration  as  a  defense  to  the  plaintiff's 
claim  of  exemption  from  levy  and  sale,  on  execution,  of 
the  property  in  suit 

Judgment  affirmed. 

[ScHBVBOTADT  Gbnbsal  Tbbx,  JaoTUoy  2, 18^.    Bceketf  Jamti,  FatUr  and 
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ALthongh  the  forms  of  action  were  abolished  bj  the  Code,  the  prindples  by 
which  the  different  fonns  of  action  were  previously  goyemed  still  remain, 
and  now,  as  much  as  formerly,  control  in  determining  the  rights  of  parties. 

In  pleading,  a  party  is  now  to  state  the  ftiets  on  which  he  r^es  to  snetain  a 
recovery;  and  if  ismie  be  taken  thereon,  he  will  be  entitled  to  Just  sooh  a 
judgment  as  the  fiMts  eetablishod  will  by  the  roles  of  law  warrant,  without 
regard  to  the  form  or  name  of  his  action. 

By  the  rules  of  practice  and  pleading  before  the  Code,  an  action  of  troTer 
could  not  be  sustained  without  proof  of  a  detention  or  coDTenion  of  the  prop- 
erty alleged  to  have  been  tmlawftilly  taken ;  but  as  the  fonu  of  pleading 
do  not  now  oontrol,  the  court,  in  an  action  for  wrongfhlly  taking  and  carrying 
away  and  converting  property,  must  examine  the  evidence,  and  if  the  proof, 
or  facts  found  by  the  jury,  entitle  the  plaintiff  to  a  judgment,  such  Judgment 
should  be  given,  even  though  not  asked  for  by  the  complaint. 

The  plaintiff  having  in  his  poaseBsioQ  •  buggy  wagon  which  he  had  hired  for 
a  year,  from  J.,  let  it  to  the  defendant.  It  was  used  by  H.  and  was  brought 
back  and  received  by  the  plaintiffl  The  wagon  having  been  ii^'ured  by  EL 
during  its  use,  the  plaintiff  sent  it  to  a  shop,  for  repair.  H.  afterwards 
told  him  to  get  the  wagon  fixed. and  he  would  pay  for  it;  the  defendant 
becoming  his  surety  for  such  repairs.  Buboequeotly  H.  and  the  defendant 
took  the  wagon  to  another  shop,  had  it  repaired  and  returned  it  to  the  plain- 
tiff, before  suit  brought,  and  it  remained  in  his  possession.  Stid  that  the 
bailment  of  the  wagon  continued  until  it  was  repaired  and  returned ;  and 
there  being  an  implSe4  license  from  the  plafaitiff  to*H.,  and  the  defendant 
actmg  under  him,  to  have  the  wagon  repahvd,  the  removal  of  it  fnaa  one 
abop  to  another,  for  that  purpose,  was  not  aa  unlawful  takmg  of  the  prqwrty. 

Mddi  aUo,  that  there  was  no  eomenUm;  that  the  defendant  was  guilty  only  of  a 
mere  asportation ;  he  did  not  interfere  with  the  plainti^'s  dominion  over 
the  wagon;  his  title  being  recognized  and  acknowledged,  throughout;  it 
was  not  taken  or  detained  with  the  intent  to  convert  it  to  the  defendant's 
use,  or  the  use  of  any  one  else;  he  assumed  no  owneiship  over  it;  and  it  was 
not  injured  while  in  his  possession. 

JStdif  furUm'i  that  even  if  it  were  conceded  that  the  defendant  was  guilty  of  a 
technical  trespass,  the  plaintiff  was  not  entitled  to  recover  the  ftill  value  of 
the  wagon.  That  he  having  but  a  special  property  in  the  wagon,  under  a 
bailment  for  a  year,  and  it  not  having  been  converted,  J.,  the  general  owner, 
oould,  at  the  expiration  of  the  year,  follow  and  take  it,  wherever  found. 

That  there  being  not  only  no  conversion,  but  a  return  of  the  property  before 
suit  brought,  the  plaintiff's  refosal,  then,  to  accept  it,  entitled  him  to  recover 
only  the  value  of  his  special  property.  And  that,  In  the  absence  of  any 
proof  of  the  value  of  the  plaintiff's  special  interest  In  the  wagon,  the  court 
could  not  assume  it  to  be  over  six  cents. 

Vol.  LIV.        '  27 
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THIS  ifi  an  application  for  judgment  upon  a  verdict  sub- 
ject to  the  opinion  of  the  court  at  general  term. 

The  action  was  for  wrongfully  taking  and  carrying 
away  and  converting  a  certain  buggy  wagon  of  the  value 
of  #250,  for  which  sum  the  complaint  demanded  judg- 
ment 

The  answer,  firHy  denied  the  complaint ;  seeandf  averred 
that  after  the  alleged  taking,  and  before  action,  the  de- 
fendant returned  the  buggy  to  the .  plaintiff's  possession, 
in  better  condition  than  at  the  time  of  the  alleged  taking, 
and  that  the  plaintiff  has  ever  since  retained  it  Thirdy  that 
in  July,  1864,  the  plaintiff  kept  a  livery  stable ;  that  on 
that  day  the  defendant  obtained  of  the  f>laintiff  a  horse 
and  buggy  for  one  Hall ;  that  on  Hall's  return  the  buggy 
was  broken ;  that  the  plaintiff'  claimed  damages ;  that  it 
was  agreed  between  the  plaintiff,  defendant  and  Hall, 
that  the  plaintiff  should  send  the  buggy  to  be  repaired 
at  the  expense  of  Hall,  the  defendant  guaranteeing  the 
payment  of  all  expenses ;  that  the  plaintiff  sent  the  buggy 
to  the  shop  of  one  Prancisco ;  that  the  next  day  the  de- 
fendant and  HaU  went  to  said  shop,  and  the  buggy  not 
being  repaired  or  in  process  of  repair,  they,  with  said 
Francisco's  assent,  took  the  buggy  to  another  shT>p,  had  it 
repaired  the  same  day  and  returned  to  the  plaintiff's  prem- 
ises, and  the  plaintiff  was  notified  of  the  fact 

The  testimony  showed  that  in  July,  1863,  the  plaintiff 
had  in  his  possession  a  buggy  wagon  hired  from  one  Jen- 
kins until  the  next  May ;  that  the  plaintiff  let  it  to  the 
defendant;  that  it  was  used  by  one  Hall;  that  it  was 
brought  back  the  same  day  and  received  by  the  plaintiff; 
that  it  had  been  injured  by  said  Hall  during  its  use ;  that 
the  plaintiff  sent  it  to  the  shop  of  one  FrancisQO  for  repair ; 
that  the  plainti£^  after  that,  saw  the  defendant  and  HaU, 
and  that  Hall  told  him  to  get  the  buggy  fixed  and  he 
would  pay  for  it,  and  the  defendant  became  Hall's  surely 
for  such  repairs;  that  at  this  time  some*qnpleasant  words 
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passed  between  the  parties ;  that  in  the.  afternoon  Hall 
and  the  defendant  took  the  baggy  from  Francisco's  shop, 
without  any  objection  on  his  part,  to  another  shop,  had  it 
repaired  and  returned  to  the  plaintiff  by  four  o'^clock  of  the 
same  day ;  that  the  plaintiff  got  out  a  summons  in  this 
action  before  he  heard  that  the  buggy  had  been  returned; 
that  the  summons  was  not  served  until  about  eight  o'clock ; 
that  the  plaintiff  examined  the  buggy  the  next  morning, 
and  notified  the  defendant  that  he  should  not  receive  it^ 
and  the  buggy  still  remains  in  the  plaintiff's  possession. 

At  the  close  of  the  plaintiff's  evidence  the  defendant 
moved  for  a  nonsuit,  which  was  denied,  and  the  defendant 
excepted. 

At  the  final  close  of  the  case  the  t^ourt  submitted  the 
following  questions  to  the  jury :  1st.  When  the  wagon 
was  repaired  and  returned  by  the  defendant,  was  it  ac- 
cepted by  the  plaintiff?  2d.  If  you  answer  the  first  ques- 
tion in  the  negative,  then,  what  was  the  value  of  the 
wagon  at  the  time  it  was  taken  by  the  defendant  ? 

^he  jury  answered  the  first  question  in  the  negative, 
and  found  the  value  of  the  wagon  to  be  $200. 

The  court  thereupon  directed  a  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  at  general  term, 

Merrill  dk  Oowen,  for  the  plaintiff 

J.  A.  BJuyudyy  for  the  defendant 

By  the  Oourty  Jambs^  J.  Upon  the  foregoing  facts  and 
verdict,  the  plaintiff  moved  at  the  last  general  term  for 
judgment  for  9200  damages.  This  motion  was  resisted 
by  the  defendant,  who  demands  judgment  in  his  favor,  for 
costs. 

Although  all  forms  of  action  were  abolished  by  the 
Code,  the  principles  by  which  the  different  forms  of  action 
were  previously  governed  still  remain,  9nd  now,  iw  much  aa 
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formerly,  eontrol  in  determining  the  rights  of  parties.  In 
pleading,  a  party  is  now  to  state  the  facts  on  which  he 
I'elies  to  sustain  a  recovery,  and  if  issue  be  taken  thereon, 
he  will  be  entitled  to  just  such  a  judgment  as  the  facts 
established  will  by  the  rules  of  law  warrant,  without  re- 
gard to  the  form  or  name  of  his  action. 
In  this  case,  the  complaint  charges  an  unlawful  taking 

(and  conversion.     For  an  unlawful  taking  the  remedy 
would  formerly  have  been  trespass ;  but  for  an  unlawful 
taking  and  conversion  the  action  would  have  been  trover. 
It  has  often  been  said  that  trover  would  lie  wherever  tres- 
pass could  be  maintained ;  that,  however,  was  not  quite 
/  correct,  because  trover  could  not  be  maintained  unless 
/  there  was  some  act  amounting  to  a  conversion;  while 
'  trespass  could  be  sustained  for  auy  unlawful  touching,  or 
.  taking.    The  present^  judged  by  the  rules  of  practice  and 
pleading  before  the  Code,  would  be  an  action  of  trover ; 
and  it  could  not  be  sustained  without  proof  of  a  detention 
or  conversion  of  the  property  alleged  to  have  been  unlaw- 
fully taken,  {Fotddes  v.  WUbughbyy  8  Mees.  ^  Tf.  540 ;)  but 
as  the  forms  of  pleading  do  not  now  control,  we  must  ex- 
amine the  evidence,  and  if  the  proof  or  facts  found  by  the 
jury  entitle  the  plaintiff  to  a  judgment,  such  judgment 
should  be  given  him,  even  though  not  asked  for  by  the 
complaint 

/  Upon  the  facts,  two  questions  arise:  Was  there  any 
unlawful  taking  of  the  property  in  dispute  7  Was  there 
any  conversion  of  such  property  ? 

In  considering  the  first  point,  it  is  proper  distinctly  to 
understand  the  subject  matter  of  the  action,  the  acts  com- 
plained of,  and  the  relation  of  the  parties  to  the  subject 
matter,  to  each  other  and  to  the  act*  The  subject  matter 
was  a  buggy  wagon,  the  act  a  temporary  removal  from 
one  wagon  shop  to  another  for  repair,  and  its  immediate 
repair  and  return.  The  parties  had  been  bailor  and  bailee 
of  the  subject  matter;  it  had  been  iiyured  during  the 
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1>ailm6ttt,  by  the  bailee,  and  the  bailor  had  called  npon  the 
bailee  to  repair  and  he  had  assented  and  agreed  to  pay  for 
snch  repair.  This  being  so,  the  bailment  of  the  buggy 
continued,  and  Hall  was  liable  for  its  use,  until  it  was  re- 
paired and  returned.  The  case  shows  an  implied  license 
from  the  plaintiff  to  Hall,  and  the  defendant  acted  under 
him,  to  have  the  buggy  repaired,  and  hence  the  removal 
proved  was  not  an  unlawful  act.  An  implied  license  is 
one  which,  though  not  expressly  given,  may  be  presumed 
from  the  acts  of  the  party  having  a  right  to  give  it,  or 
from  the  character  of  the  act 

In  this  case,  the  acts  and  the  demand  of  the  plaintiff 
warranted  Hall  in  believing  that  he  was  to  be  held  respon- 
sible for  the  use  of  the  buggy  during  its  repair,  as  well  as 
for  its  repair;  and  there  being  no  demand  for  specific  dam- 
age, or  place  of  repair  specified,  it  was  a  fair  inference  from 
the  &cts  that  Hall  had  liberty  to  get  it  repaired  where  he 
pleased,  and  as  soon  as  he  could.  His  acts  in  removing 
the  buggy  with  the  defendant's  aid,  and  returning  it  in  a 
few  hours  repaired,  is  consistent  with  this  view ;  it  shows 
Hall  so  understood  it,  and  acted  upon  such  understanding. 

iDt  this  view  the  plaintiff  has  established  no  cause  ot 
action,  and  judgment  should  be  given  for  the  defendant, 
notwithstanding  the  verdict 

But  suppose  the  foregoing  conclusion  wrong,  and  that 
the  removal  of  the  buggy  for  repair  was  a  wrongful  act, 
then  will  arise  the  second  question,  ^^  Was  there  a  conver- 
sion of  the  property  V 

It  is  certain  there  was  no  conversion,  or  intent  to  con-j 
vert,  in  fact    The  property  was  taken  from  one  mechanic 
shop  to  another  for  repair,  immediately  repaired  and  re- 
turned to  the  plaintiff's  premises ;  and  although  he  refused  ' 
to  receive  it,  it  remained,  with  him  at  last  accounts. 

But  it  is  claimed  the  taking  being  unlawAil,  that  of  itself  ^ 
constituted  a  conversion.    To  sustain  this  position  the 
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court  was  cited  to  Bristol  v.  Burt^  (7  John.  254 ;)  Murray  r, 
BurKng,  (10  id.  172 ;)  Reynolds  v.  Shulery  (5  Cowen,  323 ;) 

,  and  Ctmnah  v.  J7a{«,  (23  Wend.  462.)  But  neither  of  these 
cases  sustains  the  plaintiff's  position.  In  each  case  there 
was  a  conversion  proved  independent  of  the  unlawful  tak* 

.  ing.  In  Brutal  y.  Burty  the  defendant  refused  the  plaintiff 
his  property  after  demand.  In  Murray  v.  Burling,  the  de- 
fendant had  disposed  of  the  property.  In  Reynolds  v.  ShuXeVy 
the  property  was  sold  at  auction.  In  Connah  v.  HdU^  the 
defendant  refused  to  deliver  up  the  property  on  demand. 
The  substance  of  these  decisions^  so  far  as  they  bear  on 
this  case^  is  that  ^^  if  one  undertake  to  exercise  dominion 
over  personal  property,  in  exclusion,  or  in  defiance  of  the 
owner's  right,  it  is  a  conversion."  That  is  the  difference, 
and  a  very  important  difference  it  is,  between  those  cases 
and  the  present.  In  this  case  the  defendant  did  not 
^'  undertake  to  exercise  any  dominion  over  the  buggy  in 
exclusion  or  in  defiance  of  the  owner's  rights."  All  he 
did  was  in  subordination  and  acknowledgment  of  the 
plaintiff's  rights. 

This  case  is  more  like  that  of  Fouldes  v.  WUloughbyy 
(8  Mees.  &  Weh.  540,)  where  the  defendant,  having  charge 
of  a  ferry  boat,  after  the  plaintiff  had  paid  the  fare  for 
himself  and  two  horses,  the  defendant,  for  some  miscon- 
duct, told  the  plaintiff  to  remove  his  horses  from  the  boat, 
as  he  would  not  carry  them ;  the  plaintiff  refused,  and  the 
defendant  took  them  from  the  plaintiff  and  put  them  on 
shore ;  the  ckiewiopt  remained  on  board  and  was  carried 
over  the  river.  On  the  trial,  at  niiiprius,  the  judge  charged 
'^  that  the  defendant,  by  taking  the  horses  from  the  plain- 
tiff and  turning  them  out  of  the  vessel,  had  been  guilty 
of  a  conversion."  The  Court  of  Exchequer  on  a  rule  to 
show  cause,  held  the  charge  wrong,  "  that  the  mere  wrong- 
ful asportation  of  a  chattel  did  not  amount  to  conversion, 
unless  the  taking  or  detention  of  the  chattel  was  with  the 
intent  to  convert  it  to  the  taker's  own  use,  or  that  of  some 
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third  perBon,  or  unless  the  act  had  the  effect  either  of 
destroying  or  changing  the  quality  of  the  chattel/'  In  the 
same  case  Lord  Abinger  said :  *^  It  is  a  proposition  familiar 
to  all  \awyers,  that  a  simple  asportation  of  a  chattel,  with- 
out any  intention  of  making  any  further  use  of  it,  although 
it  may  be  a  sufficient  foundation  for  an  action  of  trespass, 
is  not  sufficient  to  establish  a  conversion/'  *^  In  order  to 
constitute  a  conversion,  it  is  necessary  either  •that  the 
party  taking  the  goods  should  intend  some  use  to  be  made 
of  them,  by  himself,  or  by  those  for  whom  he  acts,  or  that 
owing  to  his  act  the  goods  are  destroyed  or  consumed,  to 
the  prejudice  of  the  lawful  owner/'  '^That  it  had  never 
yet  been  held  that  the  single  act  of  removal  of  a  chattel, 
independent  of  any  claim  over  it,  either  in  favor  of  the 
party  himself  or  any  one  else,  amounted  to  a  conversion 
of  the  chattel/'  Baron  Alderson  recognized  as  the  true 
principle  the  statement  of  counsel  in  Shipunck  v.  BlaneJiardj 
(6  T.  JR.  299,)  which  was  this:  "to  maintain  trover,  the 
goods  must  be  taken  or  detained,  with  intent  to  convert 
them  to  the  taker's  03vn  use,  or  for  the  use  of  those  for 
-whom  he  is  acting.  But  that  when  a  man  does  an  act, 
the  effect  of  which  is  not  for  a  moment  to  interfere  with 
the  dominion  of  the  owner  over  the  chattel,  but,  on  the 
contrary,  recognizing  throughout  the  title  of  i^uch  owner, 
such  an  act  cannot  be  said  to  be  a  conversion/'  It  was 
held  in  HeaJd  v.  Carey ^  (9  L*  and  E.  Sep.,  Bng,  0am.  Pleas, 
429,)  that  there  is  no  conversion  of  goods  for  which  trover 
will  lie,  unless  there  be  a  repudiation  of  the  right  of  the 
owner,  or  the  exercise  of  a  dominion  over  them  inconsist- 
ent with  that  right. 

»   The  defendant  in  this  case  was  guilty  only  of  a  mere ' 
asportation  of  the  buggy ;  he  did  not  interfere  with  the ' 
plaintiff's  dominion  over  the  buggy ;  his  title  was  recog- 
nized and  acknowledged  throughout ;  it  was  not  taken  or  j 
detained  with  the  intent  to  convert  it  to  the  defendant's  ' 
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I  use^  or  the  nse  of  any  one  else ;  he  assumecl  no  ownership 
joverit;  it  was  not  injured  while  in  his  possession.  In 
'.fact  there  was  no  element  in  the  proof  on  which  a  con- 
version conld  be  predicated. 

In  this  view,  even  the  canse  of  action  set  forth  in  the 
complaint  wholly  fails,  '^  as  no  damages  are  recoverable  in 
the  form  of  trover  for  the  simple  act  of  taking."  {Gooper 
V.  OhUty,  1  W.  Black.  65.  Bwhel  v.  MUlery  1  Strange,  128.) 
Bat  as  all  forms  are  abolished,  the  action  mast  stand  or 
ikll  npon  the  £etcts  proved.  If  it  were  conceded  that  the 
defendant  was  guilty  of  technical  trespass,  the  question 
would  only  be  one  of  damages.  Even  in  that  view  the 
plaintiff  claims  to  recover  the  ftiU  value  of  the  buggy,  by 
the  jury  fixed  at  9200.  There  are  several  reasons  why  he 
should  not  recover  that  amount  He  had  but  a  special 
property  in  the  buggy,  a  bailment  for  a  year;  and  it  not 
having  been  converted,  the  general  owner,  at  the  expira- 
tion of  the  bailment,  could  follow  and  take  it  wherever 
found,  as  this  action  woald  be  no  bar  to  his  rights.  There 
was  not  only  no  conversion,  but  a  return  of  the  property 
was  made  before  suit  brought,  and  the  plaintiff's  refusal 
then  to  accept  only  entitled  him  to  recover  the  value  of 
his  general  property.  In  Brierly  v.  KendaHf  (10  L.  and  E. 
Bep.  319,)  goods  had  been  left  as  security  for  a  debt,  to  be 
void  on  payment  of  a  specified  sum  by  a  certain  day,  the 
assignor  to  have  possession  until  de£etult ;  before  default 
the  goods  were  seized  and  sold.  Held  that  bailor  could 
maintain  trespass,  and  that  his  measure  of  damages  was 
not  the  value  of  the  goods,  but  his  limited  interest  therein. 
In  this  case  there  was  no  proof  of  the  value  of  the  special 
interest  of  the  plaintiff  in  the  buggy,  and  this  court  cannot 
assume  it  to  be  over  six  cents. 

In  my  view  of  the  case  there  was  an  implied  license  to 
Hall  and  the  defendant  to  do  precisely  what  they  did  do ; 
and  judgment  should,  therefore,  be  given  for  the  defend- 
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ant,  wi&  cQets';  bat  if  my  brethren  do  not  concur  in  this 
view,  then  the.  plaintiff  is  entitled  to  judgment  for  six 
cents  damages. 
Judgment  was  directed  for  the  defendant 

[St.  Lavrsvcs  Gbvxral  Tbbh,  0ctol)er  2, 1866.    Booketf  Jmm,  Smkratu 
and  FMar,  Joitlces  J 
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Where  noteB  giren  by  the  defendant  to  the  plaintiff  as  ^'reoeiTer  of  the  If* 
bank  "  for  money  lent  by  the  latter  apon  checks  signed  by  him  as  "  receiver 
Ac,"  were  Indorsed  by  the  plaintiff  as  "receiyer  Ac.;**  EOd  that  by  snch 
kidfmement  the  title  to  the  notes  was  transferred  to  the  plainUff  indlTidoally, 
and,  finma  faeU,  became  vested  in  him ;  and  that,  in  the  absence  of  any 
proof  to  the  contrary,  the  plaintiff  was  entitled  to  prosecute  them  in  hia 
individual  character ;  he  testifying,  without  contradiction,  that  these  were 
individual  transactions. 

JBMi  alto,  that  such  notes  having  been  received  in  evidence,  with  the  indorse* 
ments,  without  any  election  being  made  that  the  indorsements  were  not 
proved,  or  any  point  being  taken  on  that  account,  the  fact  that  the  plaintiff 
had  used  money  in  his  hands  as  receiver,  in  making  some  of  the  loans  on 
the  notes,  was  not  sufficient  to  establish  that  they  did  not  belong  to  him 
individnaUy ;  especially  where  there  was  evidence  to  show  that  on  a  meeting 
between  the  parties  in  the  presence  of  an  accountant,  for  the  purpose  of  hav- 
ing their  accounts  looked  over  &c.,  and  a  balance  struck,  the  notes  were  pre- 
sented by  the  j^laintiff  as  an  individual  daim  against  the  defendant,  and 
vrere  recognized  by  the  latter,  as  such,  without  objection. 

JBBdd,  furthetj  that  there  was  no  er^or  in  aUowbg  the  plaintiff  to  be  asked, 
when  examined  as  a  witness,  whether  one  of  the  loans  was  an  individual 
transaction;  and  whether  he  loaned  the  money  as  his  own,  or  as  receiver; 
those  inquiries  embodying  a  fact  within  the  knowledge  of  the  plaintiff,  and 
not  requiring  the  expression  of  an  opinion  upon  the  law  of  the  case.' 

When  an  attorney  is  emi^oyed  by  a  {iarty,  the  law  implies  a  contract  between 
them ;  and  before  a  new  partner  of  the  attorney  can  be  made  a  party  to 
such  contract,  (here  must  be  some  agreement  or  understanding  to  place  him 
in  a  position  which  will  enable  him  to  make  a  claim  against  the  client,  for 
services  in  the  suit. 

In  the  absence  of  any  proof  of  such  an  agreement,  or  the  substitution  of  the 
Ann  as  the  attorneys  or  counsel  of  the  party,  the  relation  of  attorney  and 
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client  does  nol  exist  between  the  firm  and  such  party,  with  the  assent  of  the 
latter;  and  consequently  the  attorney  originally  employed  may  recover  for 
his  seryices  in  the  salt,  in  an  action  brought  by  him  alone. 

THIS  action  was  tried  before  "^JTm.  T.  Odell,  Esq.,  as  sole 
referee.  It  was  brought  to  recover  the  amount  of 
certain  promiBSory  notes,  executed  by  the  defendant  to  the 
plaintifl^  for  money  loaned  by  the  plaintiff  to  the  defend* 
tfnt  upon  his  (the  plaintiff's)  checks,  and  for  services  ren* 
dered  by  the  plaintiff  for  the  defendant  as  attorney  and 
counsel.  Two  of  the  notes  are  made  payable  to  the  order 
of  the  plaintiff,  by  the  name  and  description  of  ^'  Gheorge 
B.  Davis,  receiver  of  the  Watervleit  Bank,"  and  three  of 
the  checks  are  signed  ^^  George  B.  Davis,  receiver,  &c." 
The  plaintiff  testified  that  the  loan  of  the  money  upon 
these  checks  was  an  individual  transaction  between  him 
and  the  defendant.  The  loan  of  all  the  checks,  and  their 
payment  by  the  bank,  was  proved  by  the  plaintiff  Neither 
of  the  loans  was  disputed  by  the  defendant  on  the  trial, 
except  that  of  the  $400  check.  The  plaintiff  testified  that 
the  defendant  held  a  note  against  one  Gilbert  for  9^00, 
which  he  turned  over  to  the  plaintiff,  to  be  applied,  wh^i 
paid,  upon  the  plaintiff's  account  against  him,  and  the 
plaintiff  left  the  note  at  his  bank  for  collection.  After* 
wards,  and  before  this  note  was  due,  the  defendant  applied 
to  the  plaintiff  for  a  loan  of  $400,  and  was  answered  by  the 
plaintiff  that  he  had  not  so  much  money  in  th^  bank.  The 
defendant  then  assured  the  plaintiff  that  this  Gilbert  note 
(calling  it  $250)  would  be  paid,  and  he  promised  to  de- 
posit sufiicient  to  make  up  the  $400,  and  thereby  induced 
the  plaintiff  to  give  him  his  check  for  the  $400,  which 
check  was  paid.  The  Gilbert  note  was  paid,  and  a  deposit 
made  by  the  defendant  in  the  bank,  to  the  plaintiff's  credit, 
of  $151,  September  20, 1851,  and  the  check  was  paid  on 
the  22d  day  of  September,  1851.  The  Gilbert  note  and 
deposit  together  amounted  to  $351,  thus  leaving  a  balance 
of  $49  due  the  plaintiff  on  this  transaction.    The  plunlaff 
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testified  that  this  check  was  loaned  to  the  defendant  on 
the  19th  September,  1851.  On  the  trial  the  defendant 
denied  ever  having  received  this  check.  The  defendant 
testified  to  payments  made  by  him  to  the  plaintiff.  These 
payments  are  all  credited  to  the  defendant  in  the  statement 
made  by  Vanderheyden,  except  the  one  of  $81  allowed  on 
the  plaintiff's  claim  for  legal  services.  Jabez  Gilbert,  a  wit- 
ness for  the  defendant,  testified  that  he  did  business  with 
the  defendant  at  Rome,  Oneida  county,  on  the  19th  of 
September,  1851.  He  thinks  the  defendant  Came  to  his 
house,  in  Pulaski,  the  night  before ;  stayed  all  night,  and 
went  to  Borne  the  next  morning.  The  defendant  testified 
to  the  same  thing,  and  that  he  went  from  Rome  to  Syra- 
cuse. It  also  appeared  that  in  May,  1863,  the  parties  got 
together  to  settle  and  strike  a  balance,  so  far  as  related  to 
their  money  dealings ;  each  made  out  a  statement  of  his 
claims,  and  they  went  together  to  the  house  of  Mr.  Van^ 
derheyden,  a  practical  accountant,  and  employed  him  to 
compute  the  interest  and  strike  the  balance.  Vanderhey- 
den  took  from  each  a  memorandum  of  his  claim.  Th6 
items  presented  by  each  party  were  acquiesced  in  by  the 
other.  The  defendant  did  not  object  to  any  item  of  the 
plaintiff's  claim,  and  this  claim  included  the  $400  check, 
and  each  of  the  other  checks,  as  well  as  the  notes  above 
mentioned. 

The  referee  found  that  the  defendant  gave  notes  to  the 
plaintiff  in  his  individual  capacity ;  also,  that  on  the  22d 
of  October,  1849,  the  plaintiff  loaned  the  defendant  $342, 
and  took  his  note  payable  to  ^^  George  R.  Davis,  receiver 
of  the  Watervliet  Bank,"  and  that  the  plaintiff  indorsed  it 
^^  George  R  Davis,  receiver  &c.,"  and  that  the  plaintiff 
was  the  owner  and  holder  of  the  note.  He  further  found 
that  on  the  23d  of  Januaiy,  1851,  the  plaintiff  loaned  to 
the  defendant  $72  of  money  in  the  hands'  of  the  plaintiff 
as  receiver  of  the  Watervliet  Bank,  but  as  between  the 
plaintiff  and  defendant  it  was  an  individual  transaction. 
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That  on  the  25th  of  Febraaty,  1851,  he  in  like  manner 
loaned  the  defendant  $333,  from  money  in  the  plaintiff's 
hands  as  receiver,  bat  it  was  an  individual  transaction  as 
between  the  parties.  That  on  the  22d  of  September,  1851, 
the  plaintiff  loaned  to  the  defendant  $400,  bj  giving  a 
check  for  that  amount  upon  funds  deposited  by  the  plain- 
tiff as  receiver,  in  the  Bank  of  Troy.  In  part  payment  of 
this,  the  defendant  gave  the  plaintiff  a  note  of  one  Gilbert 
for  f200,  and  deposited  to  the  plaintiff's  credit  as  receiver 
$151,  leaving  due  $49.  That  on  the  6th  of  Oc^ber,  1851, 
the  plaintiff  loaned  to  the  defendant  $150,  and  took  his 
note  payable  to  **  George  R.  Davis,  receiver  of  the  Water- 
vliet  Bank,"  or  order,  which  was  indorsed  "  George  R 
Davis,  receiver  &c.,"  and  that  the  plaintiff  owns  it  in  his 
individual  capacity.  The  referee  also  found  that  the  plain- 
tiff had  performed  various  professional  services  for  the 
defendant,  and  among  others,  in  an  arbitration  with  Hiram 
Slocum,  of  the  value  of  $500 ;  that  in  the  case  between 
the  defendant  and  Hiram  Slocum  the  arbitration  was 
commenced,  and  the  plaintiff  employed,  while  he  was  car- 
rying on  law  business  alone,  but  that  before  its  termina- 
tion the  plaintiff  had  formed  a  partnership  with  William 
W.  Whitman ;  but  the  larger  portion  of  the  services  of 
the  plaintiff  in  that  case  were  performed  before  the  part- 
nership. The  referee  rendered  a  decision  allowing  the 
plaintiff  to  recover  in  his  individual  capacity  for  all  the 
moneys  loaned,  and  also  fi>r  the  fee  of  $500  in  the  Slocum 
arbitration.  Exceptions  were  taken  upon  the  trial,  and  to 
the'  referee's  report,  which  are  stated  sufficiently  in  the 
opinion. 

Judgment  was  entered,  and  the  defendant  appealed  to 
the  general  term  of  the  court. 

Johi  H.  Beynoldiy  for  the  appellant,  (defendant) 

Btach  dt  Smithy  for  the  respondent,  (plaintiff.) 
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MiLLBB,  J.  It  is  objected  that  the  plaintiff  was  not  en- 
titled to  recover  the  amount  of  the  several  notes  payable 
to  his  order  as  receiver  of  the  Watervliet  Bank,  and  the 
sums  loaned,  for  which  checks  were  given  by  the  plaintiff 
as  such  receiver,  for  the  reason  that  he  showed  no  title  to 
them,  and  that  they  were  the  property  of  the  plaintiff  as 
receiver,  and  did  not  belong  to  him  individually. 

I  am  inclined  to  think  that  the  objection  is  not  a  valid 
one,  and  that  no  error  was  committed  by  the  referee  in 
allowing  these  items. 

As  to  the  notes,  it  appears  that  they  were  indorsed  by 
the  plaintiff  as  receiver,  and  thereby  the  title  to  them  was 
transferred  to  him.  This  fact  is  apparent  from  the  copies 
of  notes  and  indorsements  introduced  in  evidence,  and  the 
finding  of  the  referee  on  this  point,  to  which  no  exception 
was  taken.  By  the  indorsements  the  title,  prima  faeie^  be- 
came vested  in  the  plainti^  and,  in  the  absence  of  any 
proof  to  the  contrary,  the  plaintiff  would  be  entitled  US 
prosecute  them  in  his  individual  character.  They  were 
received  in  evidence,  with  the  indorsements^  without  any 
objection  being  made  that  the  indorsements  were  not 
proved,  or  any  point  being  taken  on  that  account ;  and  the 
fact  that  the  plaintiff  had  used  money  in  his  hands  as  re- 
ceiver in  making  some  of  the  loans  on  the  notes,  would 
not,  I  think,  of  itself  be  sufficient  to  establish  that  they 
did  not  Belong  to  him  individually.  It  may  also  be  ob- 
served that  there  was  evidence  to  show  that  they  were 
presented  by  the  plaintiff  as  an  individual  claim  against 
the  defendant,  and  were  recognized,  by  him  as  such,  no 
objection  being  made  on  that  account,  on  the  occasion  of 
the  meeting  of  the  plaintiff  and  defendant  for  the  purpose 
of  having  their  accounts  looked  over.  The  referee  has 
also  found  that  the  plaintiff  held  the  notes  in  his  individ- 
ual capacity,  and  I  am  not  prepared  to  say  that  the  finding 
is  not  supported  by  sufficient  evidence. 

As  to  the  checks^  they  were  introduced  as  evidence  of 
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the  loans  made^  and  although  signed  by  the  plaintifi'  as 
receiver,  yet  the  testimony  of  the  plaintiff  shows — ^and 
there  is  nothing  to  contradict  it  directly — ^that  they  were 
individaal  transactions.  It  may  well  have  been  the  case, 
that  the  amount  drawn  by  him  as  receiver  upon  these 
checks  was  a  portion  of  his  fees,  and  ^actually  belonged 
to  him. 

The  parties  seemed  to  consider  the  transaction  as  an  in- 
dividual matter,  and  it  was  so  treated  by  both  of  them. 
There  is  certainly  no  evidence  which  establishes  that  the 
defendant  in  receiving  this  money  considered  that  he  was 
dealing  with  the  plaintiff  a6  receiver.  Such  a  theory  is 
also  contradicted  by  the  fact,  that  these,  with  other  items 
of  the  accounts  between  the  parties,  were  included  in  the 
statement  made  by  Mr.  Yanderheyden,  to  whom  the  ac- 
counts had  been  submitted  for  the  purpose  of  being  exam- 
ined, and  with  a  view  of  having  a  balance  struck,  at  the 
request  of  both  parties,  and  that  there  was  no  serious  dis- 
pute in  regard  to  them. 

The  allowance  of  the  check  of  four  hundred  dollars  is 
eq)ecially  objected  to  upon  the  ground  that  it  was  never 
had  by  the  defendant  I  think  it  was  propeirly  allowed. 
The  defendant  swears  that  he  never  had  the  check,  and 
that  on  the  19t]&  of  September,  1851,  the  day  it  bears  date, 
he  was  not  in  Troy,  but  at  Eome,  in  Oneida  county.  He 
is  supported  by  the  witness  Gilbert,  who  testifies  that  the 
defendant  was  at  Rome  on  the  19th,  having,  as  he  ttunks, 
stayed  with  him  the  night  previous.  The  plaintiff  on  the 
other  hand,  testifies  with  great  positiveness  as  to  the  loan 
of  the  money  and  the  delivery  of  the  check,  and  gives  the 
particulars  connected  with  the  transaction,  and  states  the 
manner  in  which  it  was  to  be  paid.  His  recollection  is 
sustained  by  a  memorandum  made  by  him  at  the  time, 
containing  a  statement  of  the  matter. 

In  addition,  it  appears  that  this  was  one  of  the  items 
contained  in  the  plaintiff's  account  left  with  Yanderheyden 
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to  strike  a  balance,  and  that  no  objection  was  made  to  it 
by  the  defendant  at  the  time  when  it  was  presented. 
Looking  at  probabilitieB,  it  is  possible  that  the  check  maj 
have  been  obtained  prior  to  its  actual  date,  thus  rendering 
the  proof  as  to  the  defendant's  absence  from  Troy  of  no 
consequence. 

But  in  any  view  Which  may  be  taken  of  the  testimony, 
it  is  manifest  that  it  was  conflicting,  and  as  it  is  not  en- 
tirely preponderating  in  favor  of  the  defendant,  the  finding 
of  the  referee  is  conclusive. 

I  also  think  there  was  no  error  in  allowing  the  plaintiff 
to  be  asked^  whether  the  loan  of  f400  was  an  individual 
transaction.  Also  in  asking,  whether  the  plaintiff  loaned 
the  money  as  his  own  or  as  receiver.  Both  of .  these 
inquiries  embodied  a  £ftct  within  the  knowledge  of  the 
plaintiff  and  did  not,  I  think,  require  the  expression  of  an 
opinion  upon  the  law  of  the  case.  The  plaintiff,  above  all 
others,  was  in  a  position  to  know  how  the  fact  was. 

I  have  had  considerable  hesitation  whether  the  plaintiff 
was  entitled  to  recover  the  five  hundred  dollars  claimed 
for  his  services  in  the  case  between  Blocum  and  Peck. 
The  plaintiff  was  employed  alone,  and  before  the  termina- 
tion of  the  suit,  but  after  a  greater  portion  and  nearly  all 
the  services  had  been  rendered,  he  formed  a  partnership 
with  another  person.  The  evidence  does  not  show  that 
any  part  of  the  services  were  actually  performed  after  the 
formation  of  the  copartnership,  and  the  plaintiff  would 
clearly  be  entitled  to  recover  for  what  services  he  did  ren- 
der personally  prior  to  its  formation.  It  is,  perhaps,  ques- 
tionable whether  the  defendant  should  not  have  pleaded 
the  nonjoinder  of  the  plaintiff's  partner,  if  he  desired  to 
avail  himself  of  that  fact.  (See  31  Barb.  239.)  But  the 
contract  as  to  the  services  was  between  the  plaintiff  and 
the  defendant,  and  although  the  plaintiff  subsequently 
took  in  a  partner,  I  think  that  this  fact  alone  did  not 
affect  the  relationship  previously  existing  between  the 
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plaintiff  and  defendant  When  an  attorney  is  employed 
by  a  party,  the  law  implies  a  contract  between  them;, 
and  before  a  new  partner  can  be  made  a  party  to  the 
contract,  there  must,  I  think,  be  some  agreement  or  un- 
derstanding to  place  him  in  a  position  which  would  entitle 
him  to  make  a  claim  against  the  client  who  oiig^ally  did 
not  employ  him.  As  there  is  no  proof  of  any  such  agree- 
ment, or  of  the  substitution  of  the  firm  as  tiie  attorneys 
or  counsel  of  the  defendant,  I  am  inclined  to  think  that 
the  relation  of  attorney  and  client  did  not  subsist' with  the 
new  firm  by  the  assent  of  the  defendant,  and  therefore  the 
plaintiff  was  entitled  to  recover  for  these  services  by  virtue 
of  his  contract  with  the  defendant  (AyrauU  v.  Chamber- 
liny  26  Barb.  83.) 

I  discover  no  error  in  any  of  the  decisions  made  by  the 
referee  upon  the  trial,  and  I  think  the  judgment  should 
be  aflirmed,  with  costs. 

,  HoaBBOOH,  J.  I  am  not  quite  satisfied,  without  further 
examination,  as  to  the  9500  for  professional  services  in  the 
Slocum  case.  Evidently  a  part  of  the  amount  belonged 
to  Whitman,  and  I  think  such  amount  cannot  be  recov- 
ered by  Davis.  Peck  swears  he  employed  Davis  and 
Whitman.  Whitman  swears  they  were  employed.  At 
firsts  thinks  they  were  employed  before  arbitration  com- 
meneeol;  afterwards  seems  to  doubt  about  it  Davis  swean 
most  of  the  services  were  performed  before  the  partner- 
ship. Assume  that  this  is  so,  I  think  Davis  could  not 
alone  recover  for  the  residue,  because  the  testimony  shows 
that  Peck  employed  or  adopted  both  of  them  afterwards 
in  the  transaction.  As  the  plaintiff  has  not  made  l^e 
matter  clear,  I  incline  to  think  he  should  consent  to  deduct 
$245,  (and  interest  thereon,)  which  is  $5  less  than  half  of 
$500,  or  else  that  a  new  trial  should  be  granted,  and  that 
neither  party  should  have  costs  of  appeal  Besides,  were 
not  both  of  the  questions  at  folio  78  erroneously  over- 
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ruled?  I  incline  to  think  so.  As  to  the  residue  of  the 
caBOy  although  the  plaintiff  has  been  pretty  liberally  dealt 
with,  I  do  not  know  that  there  are  legal  objections  on 
which  we  can  set  aside  the  report. 


Pbokham,  J.  I  concur  in  affirming  the  judgment 
There  is  no  ground,  in  iAy  judgment,  whaterer,  for  ^sal- 
lowing the  plaintiff's  fees  for  professional  services  in  the 
Slocum  case. 

Judgment  affirmed. 

[AuAVT  QsvBBAL  Thbm,  Maixsh  if  18S7.  PmIUmm,  JRffr  and  Mojfdofm, 
JmtioM.] 


•  •• 


AdEB  VB.  DbMORBST  &  SiKOVB. 

Arafereo  fonnd,  as  matter  of  fhct,  that  the  plaintiff;  on  tiie  2d  of  July,  1S64, 
■hipped  to  Um  defend^ts  88S0  biuheb  of  oati,  the  propeitj  of  the  plaintiff; 
that  the  defendants  receiyed  the  oats,  sold  tham  for  |8225.67,  after  dedneting 
charges  and  commlHions,  and  refiised,  npon  demand,  to  pay  such  prooeeda 
to  the  plaintiff;  SM  that  this  made  out  a  dear  cause  of  acUon,  and  war- 
ranted a  condnsion  of  law  that  the  plaintiff  was  entitled  to  recoTer. 

MiU,  elM,  that  the  plaintiff  haring  giren  endence  tending  to  show  that  the  oati 
Sn  question  were  his  property,  and  the  defendants  having  gfcren  ciideBca 
tending  to  disprove  the  plaintiff's  case,  and  to  show  that  the  oats  belonged  to 
them,  and  to  make  ont  a  defense  to  the  action ;  and  the  referee  having  be- 
Beved  the  plaintiff's  witnesses,  and  fonnd  In  his  fltvor  upon  the  fkctB,  and 
thna  by  implication  negallyed  the  defense ;  the  report  hi  fevor  of  the  plain* 
tiff  was  not  only  an  egress  finding,  iq^n  the  feoli,  In  his  feyor,  bat  was  in 
legal  effect  a  finding  against  the  defendants,  that  the  defense  was  not  estab- 
lished, and  that  no  fadt  were  proved  by  them  which  wairanted  a  finding  in 
their  Ikvor,  upon  the  whole  issae. 

Bflfere  the  ooort  can  reverse  a  Judgment  rendered  by  the  referee^  in  snch  a 
case^  it  mnst,  npon  a  review  of  the  testimony,  come  to  the  oondadon  that 
his  finding  npon  the  facts  is  against  the  dear  wdght  of  the  evidence,  pre- 
cisely as  it  wonld  hold — ^if  the  case  had  been  tried  by  a  jnry,  and  their  ver- 
^Dct,  npon  the  same  fltcts,  was  for  the  ptaintiff— that  sooh  verdict  was  not 
warranted  by  the  evidence. 

The  plaintiff  having  proved  that  the  precise  qnantitj  of  oats  mentioned  in  the 
report  had  been  delivered  by  him  at  the  warehonse  of  H.,  the  shipper,  at  or 
before  tbe  time  of  the  shipment  of  snch  oats,  and  he  producing  the  ahipping 
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bin  of  flaid  <MtB|  signed  by  H.,  sbowiDg  the  shipment  of  that  qnanti^  of  oats 
on  board  a  canal  boat  owned  by  H.  and  others,  for  and  on  account  of  the 
plaintiff's  consignee,  to  the  care  of  the  defendants ;  Sdd  that  these  fjousta 
clearly  established,  prima  faeiej  at  least,  that  the  oats  in  question  were  the 
property  of  the  plaintiff  and  had  been  received  by  the  defendants  as  his  con- 
signees, or  for  his  use  and  benefit 

Of  these  oata  the  defendant  proved  that  1268  bushels  were  not  in  ikct  the 
identical  oats  delivered  by  the  plaintiff  to  H.  and  placed  in  store  in  his  ware- 
house, but  were  in  &ct  other  oats  purchased  by  W.  with  money  obtained 
upon  drafts  drawn  by  him  on  the  defendants.  Stid  that  upon  the  proolSi 
the  referee  was  warranted  in  finding  that  1258  bushels  of  the  plaintiff's  oats 
were  lent  to  W.  and  used  by  him ;  and  that  of  the  oats  shipped  to  the  de- 
fendants the  same  number  of  bushels  were  received  and  taken  from  W.'a 
oats  in  return  for,  or  repayment  of,  the  oats  so  lent. 

That  upon  these  fects  there  was  no  reasonable  ground  of  doubt  that  H.  dt  W« 
were  Jointly  interested  in  the  operation  of  buying  and  shipping  oats,  and 
that  H.  did,  therefore,  in  borrowing  and  paying  oats,  in  their  common  busi- 
ness and  for  their  common  benefit,  bind  both  parties. 

That  H.  therefore  might  laWftdly,  with  W.*s  assent,  pay  these  1258  bushels  of 
oats  to  the  plaintiff,  and  might  hiwfully  ship  them  for  him,  and  give  and 
make  a  bill  of  lading,  or  shipping  bill,  in  the  name  of  the  plamtiff.    And 

*  that  the  referee  might  find  that  such  were  the  fects,  and  such  the  true  trans- 
action. 

Oats  were  purchased  by  W.  from  various  persons,  under  an  agreement  between 
him  and  the  defendants  that  such  oats  should  be  consigned  to  the  latter ; 
they  were  paSd  for  by  drafts  drawn  upon  the  defendants ;  but  there  was  no 
agreement  for  a  lien  by  the  defendants  upon  the  property  to  be  purdiaaed 
by  W.,  or  that  the  title  should  be  in  them  from  tlie  time  of  the  purchase. 
Bdd  that  the  defendants  had  no  title  to  the  oats  so  purchased,  and  no  lien 
thereon,  until  they  were  consigned  to  them  by  W. 

UntQ  consignment,  in  such  a  case,  the  lien  of  the  consignee  does  not  attach. 

Upon  a  Judgment  rendered  by  a  referee,  or  a  single  Judge,  the  court  reviews 
-  the  fects  as  well  as  the  law,  and  upon  the  same  principles  which  govern  the 
review  of  the  verdict  of  a  Jury.    Fer  £.  D.  Smith,  J. 

APPEAL  by  the  defendants  from  a  judgment  entered 
npon  the  report  of  a  referee. 
The  complaint  in  this  action  alleges  that  on  the  2d  day 
of  July,  1864,  at  Starkey,  Yates  county,  the  plaintiflT 
shipped  on  board  the  canal  boat  Joseph  Carley,  then  lying 
in  the  Seneca  lake,  3880  bushels  of  oats,  the  property  of 
the  plaintiff,  to  the  plaintiff  at  New  York,  to  the  care  of 
the  defendanis,  by  the  firm  name  of  Pemorest  &  Simons, 
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32  Moore  gtreet^  they  being  commission  merchants.  That 
said  oats  so  sent  were  received  by  tl^e  defendants,  and  by 
them  sold  at  one  dollar  per  bushel,  amounting  to  3880 
dollars.  That  the^plaiutiff  had  demanded  the  money  of 
the  defendants,  who  refused  to  pay  the  same  or  any  part 
thereof  to  the  plaintiff,  and  had  converted  the  same  to 
their  own  us)b.  Judgment  for  $3880  was  demanded,  with 
interest  from  the  15th  of  July,  1864,  and  costs. 

The  defendants  by  their  answer  allege  that  the  defend- 
ants in  1863  and  1864  did  busipess  with  George  W.  Wil- 
mot,  of  Starkey,  receiving  from  him  shipments  of  grain, 
ftc.,  and  making  advances  on  such  shipments.  That  in 
the  course  of  the  business  Wilmot  became,  and,  at  the 
time  mentioned  in  the  complaint,  was  largely  indebted  to 
the  defendants  for  advances  on  the  faith  of  grain  to  be 
shipped  to  them.  That  M.  A.  Hollister,  wife  of  A.  Hoi- 
lister,  was  interested  with  Wilmot  as  partner  in  some  of 
the  shipments  and  liable  with  him  for  a  part  of  said 
indebtedness,  and  in  a  sum  exceeding  the  value  of  said 
grain  mentioned  in  the  complaint  That  before  the  time  ' 
mentioned  in  the  complaint,  and  about  the  forepart  of  June, 
1864,  Wilmot,  individually,  or  as  partner  with  Mrs.  Hollis- 
ter, owned  and  had  in  his  possession  the  oats  mentioned, 
and  promised  the  defendants  to  ship  the  oats  to  them ;  the 
proceeds  to  be  applied  on  said  indebtedness.  That  the  oats, 
at  the  time  and  place  mentioned  in  the  complaint,  on  the 
boat  Carley,  (being  the  boat  of  Wilmot,)  were,  by  the  pro- 
curement of  Wilmot,  shipped  and  transported  to  New 
Tork,  as  stated  in  the  complaint,  and  received  by  the  de- 
fendants as  the  oats  of  Wilmot,  individually,  or  as  partner 
as  aforesaid,  to  be  sold,  and  the  proceeds  applied  as  afore- 
said. That  the  oats  were  the  property  of  Wilmot,  indi- 
vidually or  as  partner,  and  were  not  at  any  time  or  place 
the  property  of  the  plaintiff  That  on  the  receipt  of  said 
oats,  pursuant  to  the  authority  of  Wilmot,  the  defendants 
Bold  the  oats  at  one  dollar  per  bushel    ThQ  proceeds  were 
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$3525.679  after  deducting  the  charges  and  commission^ 
and  thereupon,  pursuant  to  like  authority  of  Wilmot,  the 
proceeds  have  been  rightfully  retained  by  the  defendants 
to  apply  on  said  indebtedness.  The  defendants  admit 
that  they  refused  to  pay  the  proceeds  to  the  plaintiff  upon 
his  demand. 

The  action  was  referred  to  S.  H,  Welles,  referee,  to  hear 
and  decide,  and  was  brought  to  a  hearing  on  the  23d  day 
of  August,  1865. 

On  the  trial  the  shipping  bill  was  introduced  and  proven 
on  the  part  of  the  plaintiff.    It  was  as  follows : 

'<  Shipped,  Btarkey,  July  2, 1864,  on  boat  Joseph  Gaiv> 
ley,  Capt  H.  Wilmot, 

HoRAOB  Adbb,  Thirty-eight  hundred 

Ifew  York.  and  eighty  bus.  Oats. 

Care  Messrs.  3880.  124,160  lbs. 

Demorest  k  Simons,  Capt  collect  seven 

32  Moore  St,  K  Y.    and  a  half  cents  (7}c.) 

fr't.    and     insurance, 
$291.00. 
HoRAOB  Adee, 

Per  HoUister.*' 
It  was  proved  that  A.  HoUister,  in  1863  and  1864^  was 
engaged  in  the  commission  and  forwarding  business;  that 
the  plaintiff  had  the  oats  specified  in  the  shipping  bill 
(3880  bushels,  6  lbs.,)  in  his  warehouse  at  Starkey.    A 
part  of  the  oats  were  in  the  warehouse  on  the  10th  of 
March,  1864,  and  part  not    1253  12-32  bushels  were  in 
the  warehouse  the  year  previous  and  were  lent  to  Wilmot 
That  the  1253  bushels  were  returned  by  TVllmot  at  tiie 
time  of  shipping  the  oats,  2d  July,  1864,  and  the  3880 
bushels  were  shipped  by  HoUister  for  the  plaintiff  on  board 
of  the  boat  Joseph  Carley,  for  the  plaintiff.    It  also  ap- 
peared in  evidence  that  HoUister  &  WUmot  were  owners 
of  the  boat  upon  which  the  oats  were  shipped.    The  ref- 
eree, after  hearing  the  proo&  and  aUegations  of  the  partiea. 
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duly  made  and  signed  his  report,  in  and  by  whidx  lie 
found :  let  That  the  defendants  were  partners  as  commis- 
sion merchants  in  Kew  York,  in  1864.  2d.  That  on  the  2d 
of  July,  1864,  the  plaintiff,  at  Starkey,  shipped  on  board  the 
canal  boat  Joseph  Carley  3880  bushels  of  oats,  the  prop- 
erty of  the  plaintiff,  directed  to  the  plaintiff,  to  the  care 
of  the  defendants.  That  the  oats  were  received  by  the 
defendants  about  the  23d  of  July,  1864.  3d.  That  the 
defendants  sol^  said  oats  about  the  Ist  of  August,  1864^ 
and  received  $3525.67,  after  deducting  their  charges. 
4th.  That  after  such  sale  the  plaintiff  demanded  of  the 
defendants  the  proceeds,  and  the  defendants  refused  to 
deliver  the  same. 

As  a  conclusion  of  law,  the  referee  found  and  decided: 
That  the  defendants  were  indebted  to  the  plaintiff  in  the 
sum  of  98525.67,  with  the  interest  thereon  from  the  1st 
of  August,  1864,  amounting  at  the  date  of  his  report  to 
$267.32,  and  that  the  plaintiff  was  entitled  to  judgment 
againpt  the  defendants  for  $3792.99,  besides  costs.  Upon 
which  said  report  judgment  was  duly  entered  for  damages 
$3792.99,  and  $138.95  costs. 

The  defendants  made  a  case  containing  exceptions,  and 
Appealed  to  the  general  term  from  said  judgment. 

K  P.  Hartj  for  the  appellants.  I.  The  referee  finds,  as  a 
Ikct,  that  the  plaintiff,  on  the  2d  day  of  July,  1864,  ship- 
ped on  board  of  the  boat  Carley  3880  bushels  of  oats,  and 
that  the  same  was  the  property  of  the  plaintiff  It  is  sub- 
mitted  that  there  is  no  proof  to  warrant  or  justify  this 
finding.  1.  It  is  and  must  be  conceded  that  the  1253 
bushels  of  oats  delivered  in  the  fall  of  1862,  and  which 
amount  was  included  in  the  3880,  had  been  disposed  of 
for  over  a  year  before  the  shipment  in  question.  Adee 
bad  no  title  to  this  quantity  of  the  oats,  unless  the  ar- 
rangement with  HoUister  conferred  such  title,  and  we 
propose  to  show  hereafter  that  it  did  not»  either  in  point 
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of  fact  or  law.  2.  As  to  the  oats  delivered  in  the  fall  of 
1863,  and  forepart  of  the  year  1864,  it  is  alike  conceded 
that  these  oats  were  all  disposed  of  by  HoUister,  on  his 
own  account,  in  January  and  February,  1864,  except  600 
or  700  bushels.  The  quantity  of  oats  then  delivered  was 
2627  bushels.  How  then  did  Adee  get  title  to  the  2000 
bushels  which  had  been  taken  away — converted  by  Hollis- 
ter  ?  Hollister  does  not  pretend  that  he  had  any  authority  " 
from  Adee  to  sell  those  oats  to  the  government  Upon  the 
proof  it  is  an  unmitigated  conversion  by  him  of  the  plain- 
tifi*'s  grain,  and  it  is  patent  and  apparent  from  the  whole 
case,  that  to  excuse  himself  from  liability  to  the  plaintiff 
(assuming  that  there  was  no  collusion  between  the  two) 
he  appropriated  the  defendant's  grain  to  his  own  use,  by 
turning  the  same  over  to  the  plaintiff.  It  is  not  pre- 
tended that  Hollister.  owned  this  grain  with  which  he 
made  ,the  substitution,  nor  is  it  alleged  or  proved  that  any 
arrangement  was  made  between  them,  or  that  Wilmot  was 
ever  consulted,  or  consented  to<^the  taking  2000  btshels 
of  oats  out  of  the  load  in  payment  for  those  which  HoUis- 
•  ter  had  sold  to  the  government,  and  which  were  drawn  to 
his  warehouse  by  the  plaintiff.  There  is  not  a  particle  of 
proof  to  show  that  the  plaintiff  owned  or  had  title  to  the 
2000  bushels  of  oats  thus  changed  or  substituted  by  Hol- 
lister. A  summary  of  the  facts,  or  the  evidence  in  detail, 
shows  the  transaction  to  be : 

That  in  the  fall  of  the  year  1863  the  plaintiff  delivered, 
or  caused  to  be  delivered,  at  the  warehouse  of  HoUister's 
wife,*  at  Starkey,  2627  bushels  of  oats.  They  were  soon 
after  converted  by  Hollister.  Subsequent  to  such  conver- 
sion, Wilmot  brings  and  stores  in  the  same  warehouse  a 
large  quantity  of  oats,  so  that  on  the  2d  day  of  July,  1864, 
3100  bushels  remain  there.  It  is  then  resolved  by  Wil- 
mot  to  send  a  cargo  of  oats  to  the  defendants,  to  enable 
them  to  meet  their  large  acceptances  to  raise  money  to 
purchase  this  grain*    The  boat  is  then  sent  to  Shingle 
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Point,  Lodi,  Forth  Hector,  Peach  Orchard,  Watkins,  Big 
Stream,  and  finally  brings  up  at  Starkey  and  completes 
the  load,  making  an  aggregate  of  10,541  bushels.  By  a 
■  single  dash  of  his  pen,  HoUister  attempts  to  transfer  to 
the  plaintiff  3880  bushels,  undistinguished  of  this  cargo, 
although  he  knew  that  the  defendants  had  accepted  drafts 
upoii  the  faith  of  this  consignment  He  had  used  the 
proceeds  himself,  and,  in  fact,  but  two  or  three  days  before 
commencing  the  loading  of  those  oats,  he  discounted  at 
Stafford's  Bank,  at  Dundee,  Wilmot's  draft  of  $2000,  ac- 
cepted by  the  defendants,  and  which  they  subsequently 
had  to  pay,  and  the  plaintiff  himself  received  $1450,  part 
of  the  proceeds  of  the  draft.  TTpon  this  state  of  facts,  we 
submit  that  it  is  unwarrantable  to  find  that  this  plaintiff 
was  the  owner  of  the  oats,  beyond  the  600  or  700  bushels. 
3.  The  evidence  is  wholly  insufficient  to  authorize  the 
finding  that  the  1253  bushels  belonged  to  the  plaintiff. 
Assuming  all  that  Hollister  states  to  be  true,  it  foils  to 
show  a  transfer  of  title  from  Wilmot  to  the  plaintiff.  Hoi- 
lister  swears  that  about  the  time  that  the  boat  was  being 
loaded,  he  spoke  to  Wilmot  about  returning  the  Adee . 
oats.  Wiltoot  replied:  "They  are  ready."  This  is  all 
the  conversation  on  the  subject,  all  that  Wilmot  ever  said. 
In  what  manner  do  these  words  indicate  a  sale  or  transfer 
of  1253  bushels  of  oats,  belonging  to  Wilmot,  to  the 
plaintiff  7  or  where  was  the  grain  which  was  to  be  trans- 
ferred ?  Was  it  at  Shingle  Point,  or  at  either  of  the  other 
places  along  the  lake  7  Was  there  any  consent  or  direct 
tion  by  Wilmot,  that  any  part  of  the  oats  put  on  this  boat 
(Garley)  should  be  used  in  the  repayment  of  oats  which 
Hollister  pretends  were  borrowed  7  Upon  this  proof,  or 
rather  no  proof  at  all,  the  referee  should  have  found  that 
this  1253  bushels  of  oats  did  not  belong  to  the  plaintiff, 
and  more  especially  as  Wilmot  did  not  concur  in  the  story 
of  HpUister.  ^ 

n.  For  the  purposes  of  this  case  it  must  be  assumed 
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ihftt  in  the  year  1862  an  agreement  was  made  between 
'Wilmot  and  the  defendants,  by  which  the  defendants 
agreed  to  accept  Wilmot's  drafts ;  that  with  the  proceeds 
of  these  drafts  Wilmot  was  to  purchase  grain  and  ship 
the  same  to  the  defendants ;  that  at  maturity  the  drafts 
were  to  be  paid  by  the  defendants ;  that,  relying  npon  this 
agreement,  and  the  performance  thereof  by  Wilmot,  they 
4xd  aceept  drafts  to  a  very  large  amount  The  defendants, 
upcm  the  trial,  offered  to  prove  these  facts,  the  proof  of 
which  was  excluded  by  the  referee.  1.  We  insist  that 
under  the  proof  given,  and  that  offered,  the  title  to  the 
oats,  when  bought  by  Wilmot,  was  in  the  defendants; 
that  Wilmot  is  to  be  regarded  as  acting,  in  the  purchase^ 
as  the  agent  of  the  defendants,  and  being  the  owner,  Hol- 
lister  had  not  the  right  to  transfer  the  title  to  another, 
particularly  when' he  swears  that  he  had  no  interest  in 
the  grain  shipped,  and  that  neither  he  nor  his  wife  was 
at  this  time  connected  in  business  with  Wilmot  It  was 
entirely  competent  for  the  defendants  and  Wilmot  to  agree 
that  drafts  should  be  accepted  by  the  defendants,  the  pro^ 
eeeds  of  which  should  be  used  in  the  purchase  of  grain^ 
and  that  as  an  indemnity  for  such  indorsements  and  the 
payment  of  the  drafts,  the  grain  should  be  shipped  to  the 
defendants.  The  defendants,  under  such  an  agreement, 
have  something  more  than  a  mere  lien.  They  are  the 
owners  against  all  persons  except  bona  fide  purchasers^ 
and  have  such  a  vested  interest  as  atithorizes  them  to 
maintain  an  action  for  a  conversion*  (JEtaUle  v.  Smithj  1 
Bo8.  dk  Pul.  663.  BrycnM  v.  Nix,  4  Me€$.  A  WdB.  775. 
Dmoi  V.  Ooa,  12  Bath.  810.  Adam$  v.  BmM,  28  tcL  382^ 
Orowenar  v.  PAa&jpt,  2  JKZ,  147.  Feize  v.  Wraifj  8  J^otC, 
98.)  2.  Every  consignee  or  fector  has  a  lien  on,  or  prop* 
erty  in,  the  goods  shipped,  to  the  extent  of  his  advanoes^ 
and  the  moment  the  goods  are  placed  on  board,  the  lien 
on  property  attaches.  (.Protrfi  v.  JToc^son,  2  dirnp.  36.  JSian>- 
Urn  V.  JBagety  16  Pick.  467.)  Especially  wh^x  advances  have 
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Already  been  made,  under  an  arrangement  that  property 
tbBR  be  consigned.  This  proposition  does  not  conflict 
with  the  role  that  a  fiBM^tor  has  only  a  lien  upon  goods  that 
come  into  hie  possession,  which  rale  is  laid  down  by  ele- 
mentary writers,  and  referred  to  in  the  ease  of  the  Bank 
pf  ItoekB9ter  v.  Jone$^  (4  N.  Y.  Rep.  497.)  In  the  case  cited, 
Jones  had  a  balance  against  Foster  for  advances  on  prior 
consignments)  and  sought  to  hold  the  property  as  an  in- 
demnity for  soch  balance.  Foster,  at  the  tim^  of  the  ship- 
ment, drew  a  draft  upon  Jones  against  the  grain  shipped. 
Jones  refdsed  to  accept  it  No  bill  of  lading  had  been 
8^it  to  Jones.  Upon  snoh  refbsal  the  consignor,  npon 
the  bill  of  lading,  obtained  an  advance  from  the  Boches- 
ter  bank,  and  the  bank  brought  an  action  of  trover  against 
Jones  for  the  conversion.  The  court  held  that  Jones' 
right  to  the  possession^  of  the  property  depended  upon  his 
aceeptance  of  the  draft.  That  as  he  had  refused  to  accept, 
and  no  bill  of  lading  being  sent  to  him  by  Foster,  he  had 
no  right  to  the  property  as  against  the  bank,  who  had  ad* 
vanced  money  upon  the  bill  of  lading,  and  the  bank  was 
to  be  regarded  as  a  h<ma  fide  purchaser*  That  the  possess- 
ion of  Jones  was  illegal  and  wrongful  But  the  court  say, 
on  page  500 :  '^But  as  such  receipt  or  bill  of  lading  was 
neither  sent  or  delivered  to  him  by  Foster,  he  acquired  no . 
title  to  the  property,  nor  any  right  to  receive  or  sell  the 
same.  There  was  no  agreement  existing  between  Foster 
and  Jones  which  obligated  the  former  to  send  all  of  his 
flour  to  the  latter,  to  be  sold  by  him  for  the  reimburse*- 
ment  of  his  advances  made  on  the  credit  of  flour,  to  be 
consigned  to  him  by  Foster."  The  rule  for  which  we  con- 
tend is  thus  recognized,  that  such  an  agreement  as  we  pro* 
posed  to  prove  in  this  case,  obligated  Wilmot  to  send  his 
grain  to  the  defendants  to  enable  them  to  reimburse  them- 
selves for  their  advances.  And  it  is  this  feature  of  the 
case  at  bar,  that  distinguishes  it  from  the  case  and  rule 
claimed  by  the  plaintiff.    3.  The  acceptances  and  payment 
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of  drafts  by  the  defendants  upon  the  &ith  of  property  to 
be  consigned  to  them,  not  only  gave  them  a  vested  right 
to  the  property,  but  changed  their  relations  to  Wilmot 
and  their  remedy  against  him.  In  such  a  case  the  defend- 
ants are  not  regarded  as  accommodation  acceptors  for 
Wilmot ;  the  proceeds  of  the  sales  of  the  property  received 
by  them  is  the  primary  fand  for  their  reimbursement,  for 
their  acceptances  and  payments,  and  they  have  no  remedy 
against  Wilmot,  until  they  show  that  the  proceeds  of  the 
property  were  insufficient  to  reimburse  them.  {Oihon  v. 
Btanton,  9  N.  Y.  Bep.  476.  Mottram  v.  Mills,  2  )Bmdf.  189.) 
Kow  if  these  oats  were  owned  by  Wilmot,  that  is,  those 
put  on  at  Starkey  and  sent  by  Wilmot,  in  the  usual  course 
of  business,  to  the  defendants,  Wilmot  has  the  right  to 
require  the  proceeds  of  the  sales  to  be  applied  upon  the 
drafts.  In  fiact  it  was  the  legal  duty  of  the  defendants  so 
to  do,  unless  Wilmot  consented  to  the  arrangement  made 
by  HoUister,  of  which  there  is  no  pretense.  Upon  the 
delivery  of  the  oats  to  Wilmot  the  defendants  became 
liable  to  Wilmot  for  their  value,  and  being  liable  to 
him,  most  certainly  they  .are  not  liable  to  the  plaintiff 
The  plaintiff's  remedy  is  against  Hollister  for  the  conver« 
sion  of  his  oats,  and  it  is  not  admissible  to  allow  Hollister 
to  dispose  of  other  men's  property  to  pay  his  own  liabil- 
ities. 4.  The  claim  in  this  case,  that  because  the  oats 
were  shipped  in  Adee's  name,  the  defendants  could  have 
no  right  of  sale,  is  untenable,  for  the  reasons :  (a)  There 
is  nothing  in  the  case  to  show  that  the  defendants  had  any 
knowledge  of  the  manner  of  shipment.  No  bill  of  lading 
was  sent  them,  or  any  information  apprising  them  that  any 
part  of  the  cargo  belonged  to  Adee.  Hollister  swears  that 
.  but  one  shipping  bill  was  made  out,  and  that  was  given 
to  the  captain  of  the  boat,  Wilmot's  son.  {b)  These  oats 
were  received  in  Vie  ordinary  course  of  prior  dealings 
between  the  parties,  and  Wilmot  swears  that  he  beard 
nothing  of  oats  being  shipped  for  Adee^  until  after  they 
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were  shipped ;  and  hence  no  consent  to  the  shipment  in 
Adee's  name  was  obtained  from  him*  {e)  The  moment 
the  oats  was  placed  on  board,  the  defendants  acquired  a 
special  property  therein,  and  the  mere  making  of  a  bill 
of  lading  by  HoUister,  in  the  name  of  Adee,  could  not 
divert  that  property.  The  bill  of  lading  was  made  out 
after  the  property  was  placed  on  board,  (d)  Hollister 
had  no  authority  from  Wilmot  to  ship  the  oats  in  Adee's 
name,  and  the  plaintiff  can  acquire  no  right  from  the 
nnauthorized  act  of  Hollister.  (e)  The  plaintiff  is  not 
a  bona  fide  purchaser ;  he  advanced  nothing  upon  the  cargo 
or  the  shipping  bill.  The  defendants  did  advance  upon 
the  faith  of  the  consignment :  therefore  their  equities,  as 
well  as  legal  rights,  are  superior  and  parapiount  to  any 
alleged  claim  of  the  plaintiff.  6.  The  mere  fact  that  prop- 
erty is  shipped  in  the  name  of  a  person,  was  not,  at  common 
law,  nor  is  it  by  the  statute  relating  to  factors,  conclusive, 
or  scarcely  prima  facie^  evidence  that  such  person  is  the 
owner.  Thci  £eu;ility  with  which  frauds  at  common  law 
could  be  perpetrated,  by  a  shipment  in  the  name  of  a  per- 
son who  was  not  the  owner,  and  his  procuring  advances 
thereon,  and  then  the  true  owner  asserting  his  title  to  the 
property,  led  to  the  passage  of  the  various  statutes,  in 
England  and  this  country,  in  respect  to  the  consignment 
of  property*  Hence  our  statutes  {Lowb  of  1830,  p.  203, 
§  2)  provide  that  every  person  in  whose  name  merchan- 
dise is  shipped,  is  to  be  deemed  owner  so  £Etr  as  to  entitle 
a  consignee  without  notice  to  a  lien  for  money  advanced, 
or  negotiable  security  given,  by  such  consignee,  to  or  for 
the  use  of  the  shipper,  or  for  money  or  negotiable  secu- 
rity received  by  the  shippers  to  the  use  of  such  consignee. 
It  will  be  seen  that  this  statute  merely  limits  ownership 
in  the  shippers  to  the  extent  of  protecting  a  bona  fide  con- 
signee for  advances  &c.  made  by  him,  and  does  not  de- 
clare, as  claimed  before  the  referee,  (and  as  necessarily 
found  by  him,)  that  the  bill  of  lading  was  conclusive*  evi- 
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dence  of  ownership*  But  who  were  the  shippers  in  fi^ct 
in  the  case  7  It  cannot  be  pretended  that  Adee  was  the 
shipper.  On  the  contrary,  it  is  undisputed  in  the  case,  that 
Wilmot,  or  at  the  most,  Wilmot  &;  HoUister,  were  the  ship- 
pers. Hollister,  in  the  shipment,  used  fraudulently  another 
man's  name  as  consignor.  We  insist  that,  under  either  of 
the  provisions  of  the  statute  before  referred  to,  as  well  as 
upon  general  principles,  the  defendants  had  a  lien  upon 
the  property  for  their  advances  to  the  shippers  in  &ct,  and 
that  the  receipt  gr  memorandum  made  by  HoUister  did 
not  change  the  title  to  the  grain.  {Hblbrook  v.  Wtffhty  24 
Wmd  169.  Blotsam  v.  Champim,  37  Barh,  554.)  The 
paper  signed  by  HoUister  was  in  no  sense  a  bill  of  lading. 
(4  Denio,  323.  3  Sandf.  S.  O.  Rep.  7.  28  Barb.  167.)  It 
was  not<  signed  by  the  master  of  the  boat.  It  was  not 
delivered  to  Adee^  and  it  appearing  in  the  case  that  the 
property  shipped  was  not  the  property  that  the  plaintiff 
delivered  at  the  warehouse,  but  was  grain  boaght  with 
the  defendants'  money,  and  for  them,  the  referee  should 
have  held  and  decided  that  the  mere  fact  of  Hollister's 
making  a  memorandum  that  he  shipped,  in  the  name  of 
Adee,  3880  bushels  of  oats,  did  not  transfer  to  Adee,  or 
change  the  title  to,  the  grain. 

ni.  1.  The  referee  erred  in  excluding  proof  offered  by  the 
defendants,  viz.,  to  prove  the  arrangement  &c.  under  which 
the  defendants  accepted  and  paid  the  drafts  in  question. 
This  is  the  essence  of  the  defendants'  claim  to  the  grain. 
Wilmot  buying  this  grain  for  the  defendants  under  an 
agreement  to  send  it  to  them  to  indemnify  them  for  their 
acceptances,  the  moment  that  Wilmot  got  possession  it 
became  the  possession  of  the  defendants.  (24  Wend.  169.) 
It  was  therefore  material  to  prove  the  whole  arrangement 
in  order  to  show  the  right  of  the  defendants  to  the  grain, 
and  when  the  right  to  have  the  grain  delivered  appeared, 
to  submit  that  such  right  was  paramount  to  any  claim 
alleged  by  the  plaintiff.    2.  It  was  error  in  the  referee  to 
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admit  the  paper  claimed  to  be  a  bill  of  lading.  It  was  not 
admissible  for  any  purpose.  It  does  not  purport  to  be  the 
shipping  billy  or  even  a  copy  of  it.  It  is  a  mere  memoran- 
dum of  HoUister ;  when  made,  does  not  appear.  That  it 
is  not  the  bill  of  lading  is  evident ;  that  the  witness  testified 
that  he  did  not  know  what  had  become  of  it,  and'-that  he 
kept  no  duplicate.  And  it  is  upon  this  paper  that  the 
referee  must  have  found  that  the  oats  were  shipped  in  the 
name  of  Adee.  S.  The  referee  admitted  proof,  under 
objection,  as  to  the  person  for  whom  the  oats  were  shipped. 
The  bill  of  lading  is  the  best  evidence  of  who  the  consignor 
is ;  and  lus  one  was  shown  to  have  been  given,  that  should 
have  been  produced,  or  its  loss  accounted  for.  In  any  view 
of  the  case,  it  became  a  v^ry  material  question  as  to  the 
name  of  the  consignor  in  this  bill  of  lading.  If  Wilmot 
was  the  consignor,  under  the  proof,  it  can  hardly  be  pre* 
tended  that  this  action  can  be  maintained,  although  Adee 
might  have  been  the  owner  and  directed  the  shipment 
Adee's  claim  is  founded  entirely  upon  the  fact  that  he  was 
the  consignor.  In  the  plaintiff's  view  of  the  case,  the 
rights  of  these  parties  would,  in  a  great  measure,  depend 
^pon  who  was  the  consignor,  not  in  fact,  but  as  expressed 
in  the  bill  of  lading.  The  primary  proof,  therefore,  is  the 
shipping  bill  itsell^  which  should  have  been  produceid. 
4.  The  exception  in  folio  45  is  well  taken.  Hollister  had 
sworn  that  Wilmot  had  told  him  the  1253  bushels  of  oats 
**  were  ready,"  and  he  supposed  they  were  put  on  board, 
and  upon  that  supposition  he  made  out  a  shipping  bill. 
It  became  a  material  inquiry  whether  Wilmot  had  put  the' 
oats  oh  board.  Hollister  had  no  personal  knowledge  of 
the  fact,  and  he  was  perfnitted  by  the  referee  to  swear  that 
Wilmot  told  him  they  were  thus  shipped.  This  is  a  viola* 
tion  of  the  plainest  rules  of  evidence.  The  fisict  could  not 
be  proven  by  Wilmot's  declarations.  5.  The  exception  in 
fi>lio  84  is  well  taken.    It  was  competent  to  show  that  the 
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defendants  had  no  notice  of  any  claim  to  the  oats  by  Adee, 
either  by  the  shipping  bill  or  otlierwise,  and  as  the  referee 
allowed  proof  that  Adee's  name  was  used  as  consignor,  it 
was  proper  to  show  that  there  was  nothing  upon  the  bill 
of  lading  indicating  a  claim  of  ownership  by  Adee.  It 
was  proper  for  another  reason,  viz.,  that  if  these  oats  were 
consigned  in  the  nsnal  mode  to  the  defendants  upon  Wil- 
mot's  boat  from  the  Seneca  lake,  under  the  agreement 
proved,  and  sought  to  be  proved,  and  upon  the  receipt  of 
the  cargo,  in  ignorance  of  any  claim  by  the  plaintiff,  and 
in  the  supposition  that  the  consignment  was  the  same  as 
it  had  been  for  several  years  prior  thereto,  the  cavgo  was 
sold  by  the  defendants,  with  the  other  proof  in  the  case,  it 
was  competent,  as  bearing  upon  the  question,  whether 
there  was  a  conversion  of  the  grain  by  the  defendants. 
6.  The  referee  erred  in  allowing  Henry  Wilmot  to  swear 
that  the  oats  were  shipped  in  Adee's  name,  for  the  reasons 
before  stated.  Why  was  not  the  shipping  bill  produced, 
or  notice  given  to  us  to  produce  it  ?  Ordinarily  it  would 
not  make  much  difference  as  to  the  name  of  a  party  in  a 
paper,  but  under  the  statute  relating  to  factors  it  is  very 
material,  and  hence  the  necessity  of  the  production  of  the 
shipping  bill,  and  it  was  a  palpable  error  of  the  referee  to 
allow  parol  evidence  of  its  contents  in  such  a  vital  part 

rV.  That  the  oats  rightfully  came  to  the  possession  of 
the  defendants,  and  that  they  had  lawful  right  to  sell,  is 
not  disputed.  The  complaint,  as  well  as  the  finding  of  the 
referee,  is  that  the  defendants  converted  the  proceeds  of 
the  sale.  The  questions  are,  to  whom  did  the  proceeds 
belong!  and,  was  there  a  conversion  of  such  proceeds? 
The  first  question  has  been  considered.  The  referee  finds 
that  after  the  sale,  the  proceeds  were  demanded  of  the 
defendant  There  is  no  evidence  whatever  of  any  demand 
or  refusal.  Before  the .  action  can  be  maintidned,  such 
demand  must  be  proved. 
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D.  B.  ProiHTy  for  the  respondent  The  only  question 
in  issne  under  the  pleadings  is  the  ownership  of  the  oats ; 
the  defendants  by  their  answer  having  admitted  the  sale 
of  the  oats  and  the  shipping  thereof,  as  alleged  in  the 
eomplaint)  but  alleged  that  the  oats  belonged  to  Wilmot 
or  Wilmot  &  Hollister« 

I.  The  referee  is  fully  sustained  in  the  facts  and  con« 
elusion  of  law  found  by  the  pleadings  and  evidence.  The 
only  material  fact  put  in  issue  by  the  answer  is  the  owner- 
ship of  the  oats ;  the  defendants  by  their  answer  allege 
that  the  oats  belonged  to  Wilmot  or  Wilmot  &  HoUister, 
and  not  to  the  plaintiff.  The  shipping  the  oats  as  men- 
'  tioned.in  the  complaint,  and  the  receipt  and  sale  thereof 
by  the  defendants,  are  admitted  by  their  answer.  The 
referee  having  found  that  the  oats  belonged  to  the  plain- 
tiff, as  one  of  the  facts  found  by  him,  his  finding  is  con- 
clusive unless  clearly  contrary  to  evidence.  The  testimony 
of  A.  Hollist^r  and  the  plaintiff  fully  sustains  the  referee 
in  his  finding  that  the  oats  belonged  to  the  plaintiff  The 
plaintiff  at  th^  time  the  oats  were  shipped  had  in  store 
with  HoUister  3880  bushels  of  oats,  including  the  1253 
bushels  lent  to  Wilmot  in  May,  1863.  When  the  plaintiff 
called  upon  HoUister,  the  warehouseman,  for  his  oats,  the 
oats  in  question  were  put  on  board  the  boat  for  him,  and 
shipped  in  his  name,  by  HoUister,  as  directed  by  the  plain- 
tiff Wilmot  testifies  that  HoUister  was  interested  with 
him  in  all  the  oats  shipped  in  1863.  HoUister  was  the 
acting  man — ^took  charge  of  the  business.  It  is  wholly 
immaterial  whether  the  1253  bushels  were  lent  to  Wilmot 
or  Wilmot  &  HoUister.  Wilmot  testifies  that  the  oats 
were  shipped  by  the  company  in  July,  1864 ;  that  is,  by 
himself  and  HoUister.  Wilmot  in  his  evidence  does  not 
claim  the  oats  as  belopging  to  him.  On  the  contrary,  he 
testifies  that  the  bqat  belonged  to  him  and  HoUister,  and 
the  oats  were  shipped  by  the  company.  If  HoUister  and 
Wilmot  were  in  company  and  jointly  interested  in  the  oats 
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and  in  the  boat  upon  which  they  were  shipped,  HoUistery 
the  acting  man,  having  shipped  the  oats  in  the  name  of 
the  plaintiff,  on  acconnt  of  that  quantity  being  in  store  or 
received  in  store  for  the  plaintiff,  they  certainly  could  not, 
after  that,  claim  the  oats  or  the  proceeds  arising  from  their 
sale.  As  between  the  plaintiff  and  Wilmot,  or  Wilmot 
and  Hollister,  the  plaintiff's  title  to  the  whole  of  the  oats 
was  perfect  and  complete.  The  defendants,  not  having 
parted  with  any  thing  upon  belief  that  the  oats  belonged 
to  Wilmot  or  Wilmot  k  HoUister,  are  in  no  better  con- 
dition  than  Wilmot  k  Hollister  would  have  been  in  case 
tiiey  had  sold  the  oats  and  received  the  pay. 

IL  The  referee's  rulings  on  the  hearing,  on  the  receipt 
and  rejection  of  evidence,  was  not  erroneous,  and  none 
of  the  exceptions  taken  to  his  rulings  can  be  sustained. 
1.  The  shipping  bill  was  rightfully  received  in  evidence, 
It  was  competent  for  the  plaintiff  to  prove  when  and  in 
whose  name  the  oats  were  shipped.  It  may  not  have  been 
absolutely  necessary  to  make  the  proof,  inasmuch  as  the 
shipping  of  the  oats,  alleged  in  the  complaint,  is  admitted 
by  the  answer.  It  certainly  could  not  prejudice  the  de- 
fendants to  prove  what  they  had  admitted.  2.  The  evi- 
dence in  relation  to  the  lending  and  return  of  the  12SS 
bushels  of  oats  was  part  of  the  evidence  which  tended  to 
proved  the  plaintiff's  title  to  the  oats.  3.  The  referee  was 
dearly  right  in  refusing  to  limit  the  inquiry  on  the  part  of 
the  plaintiff  to  the  oats  actually  on  hand  or  in  store  be- 
longing to  the  plaintiff  at  the  time  of  the  shipment,  in 
July,  1864  Such  limitation  would  have  excluded  the 
1253  bushels  returned  by  Wilmot  for  those  lent  in  1863. 
4.  Wilmot  &  Hollister  owned  the  boat  on  which  the  oats 
were  shipped,  and  the  shipping  was  done  by  Hollister.  It 
was  therefore  clearly  competent  for  the  plaintiff  to  prove 
by  Hollister  for  whom  he  shipped  the  oats.  The  'shipping 
bill  had  been  proven  and  given  in  evidence.  The  evidence 
did  not  tend  to  contradict  the  shipping  bill,  and  therefore 
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could  not  affect  the  defendants,  even  if  it  were  unnecesdaiy* 
6.  The  evidence  in  relation  to  the  return  of  the  1253 
buabels,  and  what  Wilmot  said  to  HoUister  about  having 
part  of  them  on  his  boat,  was  properly  received  in  evidence 
It  was  a  part  of  the  re^  geutce  of  the  transaction  relating  to 
the  return  of  the  oats  lent  to  Wilmot  6.  The  referee 
was  right  in  overrnling  the  objection  to  the  question  put 
to  Hollister  by  the  plaintiff,  whether  he,  (HoUister,) .after 
having  been  told  by  Wilmot  that  he  bad  put  the  oats  on 
the  boat,  informed  the  plaintiff'  that  he  had  shipped  them. 
After  th^  plaintiff  had  applied  to  the  witness  to  ship  the 
oats,  it  most  clearly  was  competent  for  the  plaintiff  to 
prove  by  Hollister  that  he  (Hollister)  informed  him  that 
he.  had  shipped  them.  7.  Any  agreement  or  understand** 
ing  had  or  made  between  the  defendants  and  Wilmot  prior 
to  the  shipping  of  the  oats  in  question  by  the  plainti£^ 
cannot  in  any  way  affect  the  rights  of  the  plaintiff.  The 
evidence  of  the  agreement  between  the  defendants  and 
Wilmot  was  properly  rejected  by  the  referee.  Proof  of 
the  agreement  could  not  tend  to  show  that  Wilmot  or 
Wilmot  &;  Hollister  were  the  owners  of  the  oats  in  question. 
The  only  proper  inquiry  was  as  to  who  owned  the  oats  in 
question.  8.  It  was  wholly  immaterial  whether  the  oats 
which  came  into  the  possession  of  the  defendants  in  the 
course  of  their  business  with  Wilmot  were  paid  for  by  the 
defendants  or  not  The  referee  was  correct  in  sustaining 
the  objection  made  by  the  plaintiff  The  question  was  not 
whether  the  oats  had  been  paid  for^  but  it  was,  who  was 
the  owner  ?  .  Proof  that  tha  defendants  had  paid  for  the 
oats  would  not  have  tended  to  show  whether  Wilmot  or 
the  plaintiff  owned  them.  9.  The  reason  why  the  defend^ 
ants  accepted  and  paid  the  drafts  drawn  upon  them  bj 
Wilmot  was  wholly  immaterial  The  aco^ting  and  pay- 
ing the  draft  by  the  defendants  would  not  tend  to  prove 
that  Wilmot  or  Wilmot  &  Hollister  owned  the  oats,  as 
alleged  in  the  answer.  The  referee  therefore  was  right  in 
Vol.  LiV.  29 
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Bnstaining  the  objection  to  the  evidence.  There  was  no 
evidence  given  or  ofibred  which  tended  to  prove  that  the 
oats  in  qnestion,  or  any  part  of  them,  were  paid  for  with 
the  proceeds  of  the  drafts  drawn  by  Wilmot  upoi\  the  de- 
fendants and  accepted  and  paid  by  them.  10.  The  sap- 
position  and  belief  of  the  defendants,  at  the  time  they 
received  and  sold  the  oats,  was  wholly  immaterial.  Their 
supposition  and  belief  did  not  tend  to  prove  who  owned 
the  oats.  The  evidence  of  their  supposition  or  belief  was 
properly  rejeftsted  by  the  referee.  The  defendants  did  not 
claim  or  pretend  that  they  had  parted  with  any  thing  upon 
the  receipt  of  the  oats,  and  even  if  they  had,  that  would 
not  affect  the  right  of  the  plaintiff,  as  the  shipping  bill 
informed  them  that  the  oats  belonged  to  the  plaintiff 
11.  The  question  whether  the  oats  were  received  and  sold 
by  the  defendants,  and  the  proceeds  applied  in  the  busi- 
ness with  Wilmot  in  ignorance  of  the  plaintiff 's  claim,  was 
immaterial  to  the  issqe.  Their  ignorance  of  the  plaintiff's 
claim  would  not  tend  to  prove  that  he  was  not  the  owner. 
Proof  that  the  oats  had  been  received  and  sold  in  ignorance 
of  the  plaintiff's  claim  would  not  in  the  least  affect  the 
plaintiff's  right  or  title  to  the  oats,  or  tend  to  prove  that 
Wilmot  owned  them.  12.  The  witness  Hollister  was  not 
bound  to  state  how  he  had  testified  on  a  former  occasion. 
The  referee  therefore  properly  ruled  that  he  was  not  bound 
to  answer  the  question  as  to  how  he  testified  in  1862. 
( The  People  v.  BodbM^  1  Denio^  281.  MiieKell  v.  Himnan^  8 
Wend.  667.)  13.  The  declaration  of  Hollister  to  the  wit- 
ness Henry  Wilmot  was  properly  excluded  by  the  referee. 
His  declarations  were  not  evidence  against  the  plaintiff. 
They  could  only  be  resorted  to  for  the  purpose  of  impeach- 
ing Hollister,  after  the  question  had  been  put  to  him  and 
answered,  and  then  only  when  it  related  to  a  material  point. 
14  It  was  competent  for  the  plaintiff  to  ask  the  witness 
Henry  Wilmot,  on  his  cross-examination,  after  he  had 
testified  that  at  the  time  of  the  shipment  of  the  oats,  <^  he 
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had  DO  knowledge  that  the  plaintiff  bad  any  claim  or  in- 
terest in  the  oats,  except  what  he  derived  from  UoUieter," 
whether  the  shipping  bill  did  not  show  that  the  oats  were 
shipped  in  Adee's  name.  The  objection  to  the  question 
was  properly  overruled  and  the  answer  received.  The 
answer  could  not  in  any  way  or  manner  affect  the  right  of 
the  defendants;  it  was  not  for  the  purpose  of  proving  the 
contents  of  the  shipping  bill  that  it  had  been  given  in 
evidence.  15.  The  proof  offered  by  the  defendants,  by 
the  witness  Booth,  which  was  excluded  by  the  referee,  was 
wholly  immaterial,  and  did  not  in  any  way  tend  to  prove 
the  issue.  It  certainly  was  immaterial  how  the  account . 
of  HoUister  was  made  up  at  the  bank,  or  what  items  com- 
posed the  account  It  is  equally  immaterial  whether,  in 
the  spring  of  1864,  the  bank  did  or  did  not  discount  drafts 
drawn  by  Wilmot  on  the  defendants,  indorsed  by  HoUis- 
ter or  Mrs.  Hollister.  The  discounting  drafts  drawn  by 
Wilmot  on  the  defendants,  indorsed  by  A.  Hollister  or 
Mrs.  Hollister,  would  not  tend  to  prove  that  the  oats  in 
question  did  not  belong  to  the  plaintiff  or  that  they  be- 
longed  to  Wilmot.  It  was  wholly  immaterial  how  many 
drafts  were  discounted  for  Hollister  in  1863  and  1864. 
16.  The  referee  was  right  in  excluding  the  examination  of 
HoUlister  taken  in  1862,  in  the  supplemental  proceedings. 
It  was  wholly  irrelevant,  and  related  to  matters  which  had 
no  connection  with  the  oats  in  controversy  in  this  action, 
and  was  taken  before  any  of  the  oats  were  delivered  by  the 
plaintiff  to  the  warehouse  of  Hollister.  It  was  ta^en  the 
18th  of  November,  1862,  and  related  wholly  to  previous 
transactions. 

ni.  The  exceptions  to  the  report  of  the  referee  are  none 
of  them  well  taken,  because :  Ist.  The  finding  of  &ots  by 
a  referee  are  not  the  subject  of  exceptions.  2d.  Under  the 
pleadings  and  facts  found  ^by  the  referee,  his  conclusions 
of  law  are  most  dearly  right  and  according  to  law.  Any 
other  or  different  conclusions  of  law  could  not  be  sustained. 
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^y  £&«  Cburty  E.  Dabwin  Smith,  J.  The  coneliiaion  of 
law  upon  the  £Ekct8  found  by  the  referee  is  clearly  correct 
The  referee  finds  as  matter  of  fact  that  the  plainti^  on 
the  2d  of  July,  1864,  shipped .  to  the  defendants  3880 
bushels  of  oats,  the  property  of  the  said  plaintiff  That 
the  defendants  received  the  oats,  sold  them  for  93225.67, 
after  deducting  charges  and  commissions,  and  refused 
upon  demand  to  pay  such  proceeds  to  the  plaintiff  This 
makeswout  a  clear  cause  of  action.  The  defendants  claim 
that  the  finding  is  erroneous  in  point  of  fact,  and  insist 
that  the  plaintiff  was  not  the  owner  of  said  oats,  but  that 
the  same  were  purchased  on  their  account  and  with  their 
money,  and  were  their  property.  Upon  a  judgment  ren* 
dered  by  a  referee  or  single  judge  the  court  reviews  the 
facts  as  well  as  the  law,  and  upon  the  same  principles  which 
gov^ern  t&e  review  of  the  verdict  of  a  jury.  The  plaintiff 
in  this  case  gave  evidence  tending  to  show  that  the  oats 
in  question  were  his  property,  and  the  defendants  also  gave 
evidence  tending  to  disprove  the  plaintiff's  case  and  to 
show  that  the  oats  belonged  to  them,  and  to  make  out  a 
defense  to  the  action.  The  referee  has  believed  the  plain- 
tifi*'s  witnesses  and  found  in  his  favor  upon  the  facts,  and 
thus  by  implication  has  negatived  the  defense.  The  re- 
port in  favor  of  the  plaintiff  in  such  case  is  not  only  an 
express  finding  upon  the  facts  in  his  fftvor,  but  is  in  legal 
effidct  a  finding  against  the  defendants  that  the  defense  was 
not  established,  and  that  no  fact$  were  proved  by  the  de- 
fendants which  warranted  a  finding  in  their  favor  upon 
the  whole  issue.  Before  we  can  reverse  the  judgment 
rendered  by  a  referee  in  such  a  case,  we  must,  upon  a  re- 
view of  the  testimony,  come  to  the  conclusion  that  his  find- 
ing upon  the  facts  is  against  the  clear  weight  of  the  evi- 
dence, precisely  as  we  should  hold  if  the  case  had  been 
tried  by  a  jury,  and  their  verdict  upon  the  same  &cts  was 
for  the  plaintiff,  that  such  verdict  was  not  warranted  by 
the  evidence.    The  plaintiff  clearly  shows  that  the  precise 
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quantity  of  oats  mentioned  in  the  report  had  been  deli^* 
ered  by  him  at  the  warehouse  of  Hollister^  the  ampper,  at 
or  before  the  time  of  the  shipment  of  such  oats,  and  he 
produced  the  shipping  bill  of  said  oats,  signed  by  the 
said  warehouseman  and  shipper,  showing  the  shipment  of 
this  quantity  of  oats  on  board  of  a  canal  boat  owned  by 
said  HolUster  and  others,  for  and  on  account  of  the  plain* 
tiff*s  consignee,  to  the  care  of  the  defendants.  These 
facts  clearly  establish,  prima  facie  at  least,  that  the  oats  in 
question  were  the  property  of  the  plaintiff,  and  had  been 
received  by  the  defendants  as  his  consignee^  or  for  his  use 
and  benefit  Of  these  oats  the  defendants  clearly  proved 
that  1253  bushels  w^e  not  in  fact  the  identical  oats  deliv*- 
ered  by  the  plaintiff  to  HoUister  and  placed  in  store  in  his 
warehouse,  but  were  in  fact  other  oats  purchased  by  Wil* 
mot  with  money  obtained  upon  drafts  drawn  by  him  upon 
the  defendants.  Upon  the  proofis  the  referee  was  clearly 
warranted  in  finding  that  1253  bushels  of  the  plaintiff's 
oats  were  during  the  winter  of  1863  and  1864  lent  to 
Wilmot  and  used  by  him,  and  that  of  the  oats  shipped  to 
the  defendants,  the  same  number  of  bushels  Were  received 
and  taken  from  Wilmpt's  oats  in  return  for  or  repayment 
of  the  oats  so  lent.  Upon  these  facts  there  is,  I  think, 
no  reasonable  ground  of  doubt  that  HoUister  &  Wilmot 
were  interested  in  the  operation  of  buying  and  shipping 
oats,  (Wilmot  himself,  the  defendants'  witness,  proves  this 
£ACt,)  and  that  HoUister  did,  therefore,  in  borrowing  and 
paying  oats  in  their  common  business  and  for  their  com- 
mon benefit,  bind  both  parties.  I  do  not  see,  therefore^ 
why  HoUister  might  not  lawfully,  with  Wilmot's  assent, 
pay  these  1253  bushels  of  oats  to  the  plaintiff,  and  why  he 
might  not  lawfully  ship  them  for  him,  and  give  and  make 
the  biU  of  ladijag  or  shipping  bill  in  the  form  produced 
and  proved.  Certainly  the  referee  might  find  that  sucl^ 
were  the  facts  and  such  the  true  transaction. 
The  only  question  which  remains^  therefore^  on  this  pointy 
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is  whether  the  oats  in  qnestion — these  1253  bushels — were 
in  fact  tne  property  of  the  defendants  or  of  Wilnxot  If 
they  were  in  £act  the  property  of  the  defendants,  Wilmot 
or  Hollister,  or  both,  could  not  transfer  any  title  in  them 
to  the  plaintiff,  and  the  defendants  have  only  received 
their  own  property.  On  this  point  I  do  not  see  that  the 
defendants  gave,  or  offered  to  give,  any  proof  that  would 
have  warranted  the  referee  in  finding  that  the  title  to 
these  125S  bushels  of  oats  before  their  shipment  was  in 
them.  It  is  not  pretended,  and  was  not  contended  be- 
fore the  referee,  that  Wilmot  was  the  agent  of  the  defend- 
ants for  the  purchase  of  the  oats;  or  that  Wilmot  k  Hoi- 
lister  were  such  agents ;  or  that  such  oats  were  purchased 
on  their  account  as  principals ;  except  that  they  were  pur- 
chased on  an  agreement  between  Wilmot  and  the  defend- 
ants that  they  should  be  consigned  to  them.  Simons,  one 
of  the  defendants,  was  sworn  as  a  witness,  and  testified 
that  their  firm,  prior  to  July  and  August,  1864,  had  been 
doing  business  with  Wilmot,  accepting  his  drafts  on  the 
strength  of  consignments  made  by  him  to  them.  The^ 
witness  further  said  that  in  the  beginning,  in  1861,  '^we 
told  Wilmot  that  the  property  must  be  consigned  to  us,  as 
we  would  have  nothing  to  do  with  him  unless  the  prop* 
erty  were  consigned  to  us,  and  he  agreed  to  it"  The 
transactions,  it  appears,  between  these  parties  under  this 
agreement  were  large,  amounting  at  the  time  of  the  trial 
to  upwards  of  $200,000.  But  it  does  not  appear  from  any 
thing  I  see  in  the  evidence  that  there  was  any  agreement 
for  a  lien  by  the  defendants  upon  the  property  purchased 
by  Wilmot,  or  that  the  title  should  be  in  them  from  the 
time  of  its  purchase ;  and  there  is  in  the  evidence  nothing 
to  warrant  such  a  finding  as  matter  of  fieu^t  by  the  referee. 
Wilmot  drew  upon  them  as  he  had  occasion,  purchased 
produce  with  the  proceeds  of  the  drafts,  and  sent  it  to  New 
York  consigned  to  them  to  meet  his  drafts.  The  property 
was  his,  and  the  profits  of  the  speculation  were  entirely 
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his,  if  any  were  made ;  the  defendants  being  entitled  to 
retain  from  the  proceeds  of  the  sale  of  the  property  \dien 
sold  the  amount  of  their  advances,  interest  and  commis- 
sions and  expenses.  The  defendants  were  mere  commis- 
sion merchants,  and  received  and  were  to  receive  the 
property  for  sale  as  sach,  not  as  owners,  or  even  as  part- 
ners. They  had  iio  title  to  the  property  and  no  lien  till  it 
was  consi^ed  to  them  by  Wilmot  Until  consignment, 
in  snch  cases,  the  lien  does  not  attach.  (Broum  v.  Sbd^- 
»(m,  2  Camp.  36.    Stanton  v.  Eagery  16  Pick.  467.) 

I  do  not  see,  therefore,  how  the  referee  could  have  found 
title  in  the  defendants  to  the  oats  in  question.  It  follows 
that  the  finding  that  the  property  was  in  the  plaintiff  was 
not  unwarranted  by  the  evidence,  and  we  cannot  reverse 
the  judgment  on  the  ground  that  the  referee  erred  in  his 
findings  upon  the  facts  and  that  his  report  for  the  plain- 
tiff is  against  the  weight  of  the  evidence,  or  against  the 
evidence.    The  judgment  must  therefore  be  affirmed. 

Judgment  affirmed. 

[Mov^oB  Obhbbal  Tbbx,  September  2,  ldS7.  /.  a  Smith,  JS.  J).  SrnOh  and 
Mmon,  Justioee.] 
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BiOB,  survivor  4a,  and  others,  v:  Dbwbt.  i89\js»27i 

If  pnrchMen  of  land  from  a  mortgagor  have  a  righti  as  against  the  mortgagor, 
to  have  their  land  discharged  from  the  lien  of  the  mortgage,  at  the  time  of 
its  transfer  to  an  assignee,  snch  right  is  equally  available  as  against  the 
aMgnse ;  the  latter  taking  the  mortgage  sulject  to  all  defenses  that  existed 

against  it  In  the  hands  of  the  mortgagee. 

Parcels  of  land  covered  hj  a  mortgage  and  originally  snbject  thereto,  will  so 
continne,  unless  by  some  act  of  the  mortgagee  they  are  discharged.  Whether 
flie  mortgagee  considers  them  sal^ect  to  the  lien  is  fanmaterial,  ezceptso  ftr 
m  It  mftj  be  evidence  of  some  agreement^  act  or  omission  on  his  part,  di»- 
charging  the  lien. 

A  mortgagor  has  the  right  to  sell  the  mortgaged  prendses,  in  such  parcels  M 
he  chooses;  and  Imowledge  by  the  mortgagee  that  he  is  making  sneh  salas 
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9Dd  reetiviog  (be  consldemUon  therefor,  will  not  dieoluurge  the  lands  mM 
from  the  lien  of  the  mctitgac*. 

When  «  mortgagee  causes  his  mortgage  to  he  reoorded,  he  has  done  all  (hat  is 
required  of  him,  to  preserve  his  liea ;  and  all  persons  purchasing  from  Cbe 
mortgagor,  sabseqoeotly,  are  hoond,  at  their  peril,  to  investigate  the  title 
and  take  notice  of  the  mortgage.  If  they  n^leet  to  do  this,  neither  law  nor 
equity  can  relieve  them  flrom  the  consequences  of  the  omiasloiL 

A  finding,  by  a  referee,  that  sales  of  land  by  a  mortgagor  were  made  and 
the  consideration  therefor  received  by  him,  with  the  commt  of  the  mort- 
gagee, implies  something  more  than  the  mere  non-action  of  the  latter  to 
prevent  the  sales.  It  implies  that  the  mortgagee  had  entered  Into  some 
agreement  rsspectJog  his  lieUi  whereby  (he  lands  purchased  were  disoharged 
fh>m  the  lien. 

A  declaration,  by  the  assignee  of  a  mortgage,  that  be  did  not  suppose,  when 
he  purchased  the  mortgage,  that  it  was  a  lien  upon  lots  previously  sold  by 
the  mortgagor,  is  of  no  oonseqnenee,  except  as  tending  to  show  an  agrse- 
ment,  or  9^  of  the  mortgagee,  discharging  the  mortgage. 

80  as  to  a  promise  by  him  that  he  will  release  one  of  the  parcels  of  land  con- 
veyed by  the  mortgagor ;  and  a  declaration  that  the  mortgagor's  deed  would 
be  good,  and  that  he  (the  assignee)  is  going  to  release  several  lots,  and  will 
have  it  all  done  at  once;  such  declaration  being  only  evidence  ftom  which 
it  may  be  inferred  that  the  mortgagee,  or  his  assignee,  has  agreed  to  release 
the  lots ;  provided  such  inference  is  warranted  by  the  other  evidence  in  the 
esse. 

Knowledge  by  a  mortgagee  of  sales  of  land  made  by  the  mortgagor  wiD  not 
estop  him  from  asserting  the  lien  of  the  mortgage ;  neither  will  it  ^t6p  his 
assignee. 

A  parol  arrangement  between  mortgagor  and  mortgagee,  by  which  the  former 
is  to  execute  a  new  bond  and  mortgage  to  the  latter,  leaving  out  the  parcels 
of  land  sold  by  the  mortgagor,  is  a  mere  verbal  contract  in  regard  to  an 
interest  in  real  estate ;  and  being  based  upon  no  consideration,  and  in  no 
part  performed,  is  wholly  nugatory,  so  Air  as  the  parties  tbereta  are  con- 
cerned, and  cannot  aid  purchasers  from  the  mortgagor,  if  not  communicated 
to,  and  acted  upon  by,  them. 

Knowledge,  by  the  ssslgnee  of  a  mortgage,  that  purchasers  fi*om  the  mortgagor 
are  making  improvements  upon  the  lots  conveyed  to  them,  will  not  estop 
him  from  asserting  the  lien  of  the  mortgage  thereon.  He  has  a  right  to  pre- 
sume that  such  purchasers  have  Mtamined  the  records  and  know  of  ihe 
mortgage,  and  have  obtained  security  satislhctory  to  themselves,  against  the 
Hen. 

Ko  case  can  be  found,  holding  that  a  mortgagee  whose  mortgage  !s  duly 
recorded  loses  any  right  by  neglectfaig  to  give  personal  notice  of  such  mort- 
gage, to  a  purchaser  from  the  mortgagor.    Per  Gsotbb,  J. 

An  utcpptt  mjHtU  arises  when  a  party  has  made  representations,  or  done  acts, 
to  influence  the  conduct  of  another,  by  inducing  a  belief  of  a  given  state  of 
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budtMt  when  such  party,  haTiag  Mted  upon  tnch  belief,  woi^d  be  bjored  hf 
showing  a  different  state  of  facts. 

When  lands  told  and  conveyed  by  a  mortgagor  are  charged  with  the  mortgage 
debt,  impfrovements  that  constitute  a  part  of  the  realty,  irrespectiye  of  the 
qaestion  by  whom  made,  are  equally  subject  to  the  lien  of  the  mortgage  as 
the  land  upon  which  they  ate  made. 

It  is  well  settled  that  a  new  promise  to  pay  is  no  defense  to  an  action  brought 
upon  the  original  obligation,  although  expressly  agreed  to  be  taken  as  pay* 
ment ;  the  reason  being  that  there  is  no  consideration  lor  the  agreement  to 
receive  the  new  promise  hi  payment 

When  this  reason  does  not  apply^  the  rule  no  longer  prevails.  If  any  new  er 
additional  security,  or  other*  benefit,  Is  obtained  by  the  creditor,  or  any 
detriment  sustained  by  the  debtor,  by  the  new  arrangement,  the  defense  is 
perfect. 

Thus  where  promissory  notes  bearing  intersst  are  given  and  received  in  pay- 
ment of  interest  due  upon  a  mortgage,  a  deoand  not  ^irawing  interest  being 
thus  converted  into  a  debt  on  intersst,  tliis  is  a  good  consideration  for  the 
agrsement  of  the  holder  of  the  mortgage  to  accept  the  notes  in  payment. 

APPEAL  by  the  defendant  from  a  judgment  entered 
upon  the  report  of  a  referee.  The  action  was  brought 
to  restrain  the  defendant  from  selling  under  a  statute 
foreclosure  cert&in  mortgaged  premises,  in  which  the  plain- 
tiffs were  severally  interested  as  purchasers  from  the  mort- 
gagor. • 

On  the  28th  day  of  October,  1848,  Elias  S.  Hedges 
executed  his  bond  to  Nathaniel  A.  Lowry,  conditioned  for 
the  payment  of  $5500  and  interest,  in  future  installments. 
To  secure  the  payment  of  the  bond,  he  at  the  same  time 
executed  a  mortgage  upon  certain  real  estate,  situated  in 
and  near  Sinclearville,  Chautauqua  county.  The  mort- 
gage was  duly  recorded  January  Slst,  1849.  On  the  3d 
day  of  March,  1849,  the  mortgagor  conveye<}  to  Mark 
Crawford,  the  intestate  of  the  plaintiffs  Crawford  and 
Blanchard,  eighteen  acres  of  the  mortgaged  premises  for 
$875;  $200  was  paid  down,  and  the  residue,  $675,  was 
secured  by  the  bond  and  mortgage  of  the  purchaser. 

On  the  4th  March,  1850,  Hedges  conveyed  to  the  plain*- 
tiff  Ezra  Brown  five-sixths  of  an  acre  of  the  mortgaged 
premises,  for  which  Brown  paid  him  at  the  time  a  price 
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of  $100.  On  the  same  day  Hedges  conveyed  to  the  plain- 
tiff Sylvanns  Pickard  about  two^thirds  of  an  acre  of  the 
same  for  (l50,  then  paid  to  him.  In  the  fall  of  1850  Mar- 
^tin  B.  Crawford  made  a  parol  contract  with  Hedges  for 
two- thirds  of  an  acre  of  the  premises  at  a  price  of  $150,  and 
in  the  summer  of  1851  paid  hitn  (133  in  work  on  the  same. 
In  the  spring  of  1852  Crawford  sold  his  interest  in  the  land 
to  Merchant,  by  a  parol  contract  of  sale,  for  the  same  he 
gave.  Crawford  at  the  time  informed  Merchant  respecting 
the  mortgage  upon  the  premises.  *  Hedges  conveyed  to 
Merchant,  October  8th,  1852.  In  April,  1853,  Merchant  con- 
veyed to  the  plaintiff  Oopp.  Soon  after  his  purchase,  Craw- 
ford improved  his  premises  to  the  value  of  several  hundred 
dollars.  In  the  summer  and  fall  of  1850  Brown  erected 
improvements  on  "his  lot  Of  the  worth  of  $1400,  and  Pick- 
ard did  the  like  in  the  same  summer  in  the  amount  of 
$800.  The  referee  found  as  a  fact,  to  which  exception  was 
taken,  that  the  above  mentioned  conveyances  by  Hedges 
were  made  with  the  knowledge  and  consent  of  Lowry. 

On  the  13th  day  of  January,  1851,  by  an  instrument  in 
writing,  Lowry  assigned  the  bond  and  mortgage  to  the 
defendant,  who  resided  in  Sinclearville.  The  defendant 
knew,  at  the  time  of  his  purchase,  of  the  above  mentioned 
conveyances,  and  the  improvements  which  had  been  mada 
In  the  year  1853  the  plaintiff  Copp  erected  improvements 
on  the  lot  bought  by  him,  of  the  value  of  $3000*  Before 
and  subsequent  to  Dewey's  purchase  from  Lowry,  there 
were  verbal  conversations  between  him  and  Hedges  in 
which  it  was  understood  that  a  new  mortgage  should  sub- 
sequently be  given  by  Hedges,  excluding  from  its  descrip- 
tion the  parcels  of  land  which  had  been  sold,  and  that  a 
survey  should  be  made  of  the  unsold  lands,  the  new 
mortgage  including  these  only.  Ko  consideration  passed 
between  Dewey  and  Hedges  on  account  of  this  under- 
standing, and  it  was  never  executed. 

In  1856  the  defendant  stated  to  one  H^nry  A.  Eirk  that 
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he  did  not  stippoqe,  when  he  bought  the  mortgage,  that  he 
had  any  claim  on  Copp's,  Orawford'8  and  other  lots  sold 
by  Hedges. 

Jnst  prior  to  Merchant's  taking  his  deed  from  Hedges, 
in  response  to  an  inquiry  from  Merchant  whether  he  coold 
get  from  Hedges  a  good  title  to  his  lot,  and  whether  Dewey 
had  any  claim  upon  it,  Dewey  stated  that  he  held  a  mort- 
gage  on  said  lot  and  other  lots ;  that  the  deed  from  Hedges 
would  be  good,  for  he,  Dewey,  would  release ;  that  he  was 
going  to  release  several  lots,  and  would  release  this  with 
the  rest  Merchant  stated^  at  the  time,  that  he  had  paid 
the  purchase  price  to  Crawford.  This  conversation  was 
never  communicated  to  Copp,  who  remained  without  actual 
notice  of  the  mortgage  until  1806.  At  the  time  of  making 
their  improvements,  the  other  plaintiffs  were  without  per- 
sonal information  of  the  existence  of  the  mortgage,  and 
the  conversations  of  Dewey  with  Hedges  and  Kirk  were 
not  communicated  to  any  of  the  other  parties.  Neither 
Lowry  nor  Dewey  held  any  intercourse  with  any  of  the 
purchasers  plaintiffs  respecting  the  mortgage,  prior  to  the 
commencement  of  foreclosure  proceedings.  At  the  time 
of  the  assignment  to  Dewey  he  indorsed,  on  his  own  bond, 
the  Crawford  bond  and  mortgage  as  so  much  payment 
to  him,  and  the  latter  were  subsequently  satisfied  by 
Crawford.  • 

On  the  1st  of  February,  1853,  Hedges  gave  the  defend- 
ant four  notes  for  the  interest  on  the  bond  for  the  year 
ending  January  13th,  1853,  which  the  defendant  then 
stated  he  would  take  as  payment,  and  they  were  receipted 
on  the  bond  as  money.  Two  of  them  were  paid.  The 
other  two,  for  $65  and  $60,  respectively,  are  unpaid. 
Hedges  made  a  general  assignment  in  1855,  and  has  been 
insolvent  since.    He  has  for  some  years  resided  in  Iowa.    • 

September  25, 1852,  the  defendant  received  Hedges'  notes 
for  the  interest  for  the  year  ending  January  13th,  1852.  One 
note  was  for  $228.18,  another  was  for  $1050,  and  included  a 
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balance  of  account  dae  to  the  defendant.  These  notes 
were  nnpaid  when  due,  and  the  latter  was  renewed  hj 
Hedges.  Judgment  was  obtained  against  him  in  1855  bj 
the  defendant,  for  the  full  amount,  no  part  of  which  has  been 
paid.  These  notes,  when  first  taken,  the  defendant  stated 
he  would  take  as  payment  for  the  interest  for  the  year 
ending  January  13th,  1852,  and  the  amount  of  such  inter- 
est was  receipted  on  the  bond. 

The  cause  was  tried  before  a  referee,  who  found  the 
above  fkcts,  substantially,  and  as  a  conclusion  of  law,  held 
that  the  defendant  should  be  perpetually  enjoined  from 
foreclosing  the  said  mortgage  as  to  the  lands  sold  to  the 
plaintifis  Crawford,  Brown,  Pickard  and  Oopp,  and  that 
the  amount  of  the  notes  received  for  interest  should  be 
excluded  from  the  bond. 

a 
0 

Ja$.  A.  AtteHy  for  the  appellant.  I.  1st  The  consent  by 
Lowry  to  sales  made  by  Hedges,  implied  nothing  but  con- 
sent to  what  Hedges  had  a  right  to  do  without  consent 
Lowry  got  no  consideration  for  parting  with  any  interest 
in  the  land,  and  he  parted  with  none.  Moreover,  he  could 
part  with  no  interest  without  writing.  (2  jB.  S.  316,  ^h 
6d  §§  6  and  8.)  The  purchase  money  was  paid  to  Hedges. 
No  consent  of  Lowry  was  ever  made  known  to  any  of  the 
plaintiffs.  2d.  The  lands  of  €opp.  Brown  and  Pickard 
.were  not  in  fact  sold  by  Hedges  with  the  knowledge  and 
consent  of  Lowry.  These  lots  are  not  identified  in  the 
testimony  of  Cole^  Nan  ^anstatj  that  Hedges  did  not,  prior 
to  the  sale  of  these,  sell  other  lots  to  parties  other  than 
the  plaintiffs,  with  the  knowledge  and  consent  of  Lowry. 
Again ;  \t  appears  from  Cole's  testimony  that  a  portion  of 
the  purchase  money  of  these  other  lots,  not  specified, 
which  were  sold  with  the  knowledge  and  consent  of  Lowry, 
was  applied  towards  extinguishing  the  mortgage.  A  com- 
putation made  shows  that  the  indorsements  on  the  bond^ 
of  Hedges'  individual  note,  the  note  of  himself  and  brother. 
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and  the  two  notes  of  E,  P.  Warren,  were  all  the  paymenti 
made  on  the  same  before  the  assignment  thereof  by  Lowry. 
The  evidence  of  Cole  is  therefore  shown  to  be  incorreot,  as 
no  purchase  money  of  other  lots  went  to  Lowry.  Again ; 
if  any  other  lots  were  sold  with  the  knowledge  and  con* 
sent  of  Lowry,  which  lots,  and  how  many  of  them  were  so 
sold  7    Were  all  or  hot  part  of  the  lots  in  question  ? 

n.  The  parol  promises  made  to  Hedges  and  Merchant 
were  void  as  nudum  pactum^  and  within  the  statnte  of 
fiends.  (2  £.  S.  316,  §§  6,  8,  4ih  ecL  Sunt  t.  Maj/nard^ 
6  Pici.  489.    5tV;.243.) 

HI.  None  of  the  matters  set  forth  as  facts  by  the  referee 
in  his  findings,  constitute  an  estoppel  in  &vor  of  any  of  the 
plaintiffia.  The  following  is  the  result  of  the  authorities  on 
this  subject :  Ist  An  estoppel  must  be  certaixi  to  eveiy 
intent,  and  not  'to  be  taken  by  argument  or  inference. 
(Ob.  Lm.  352,  i.  3  HiU,  221.  Sean$  v.  Rogm,  9  Bam.  ^ 
Ore$$.  577.)  2d.  It  must  consist  of  ap  act  on  the  part  of 
the  defendant,  of  of  a  misrepresentation  of  an  essential  fact 
by  hiuL  It  cannot  grow  out  of  amere  promise,  or  out  of  an 
erroneous  conclusion  or  inference  from  facts.  {Brewster  v. 
Striker f  2  Comet.  41.  Oerrieh  v.  Proprietors  of  Union  Wharfs 
26  Maine  Rep,  384.  Samlin  v.  Hamlin^  1  App,  141.  1  Kern. 
73.  Ldffoye  V.  Frumany  3  Mies.  Bep.  529.)  3d.  The  repre* 
sentation  must  have  been  designed,  when  made  by  the  de- 
fendant, to  influence  the  conduct  of  the  party  to  whom  made. 
(  WeUand  Canal  Co.  v.  Hathaway,  8  Wend.  480.  ChrijJUh  v. 
JBeeeher^  10  Barb.  432.  1  Kern.  73.  MiddUtown  Bank  v. 
Jerome^  18  Conn.  Rqp.  443.  Kiniuy  v.  Farmworthy  17  id.  355. 
Brown  ▼.  Wheekty  Id.  345.)  4th.  It  must  have  been  acted  on 
by  the  party  in  whose  faxror  it  is  urged,  he  being  induced 
through  it  to  enter  upon  a  course  of  conduct  whidi,  but 
for  the  representation,  would  have  been  omitted.  {LaW" 
renee  v.  Brown,  1  Seld.  401.  3  Silly  221,  2,  219.  5  JOaniOy 
157.  6  Adol  ^  JBUie,  469.  Byeree  y.  Farwelly  9  Barb.  618. 
M$0neY.Boger$,9Bam.dCreee.5Tl.    6  Pick.  455.    MO- 
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mortgage  shall  be  notice  to  eubsequent  purchasers.  It 
prescribes  that  this  record  shall  be  notice  for  the  very  pur- 
pose of  affecting  the  purchaser  with  the  consequences  of 
actual  notice  in  respect  to  the  land  purchased.  To  say  that 
the  law  infers  the  existence  of  notice  from  certain  facta,  is 
to  say  that  the  law  intends  to  infer  all  the  consequences 
of  the  actual  existence  of  notice.  There  can  be  no  distittc-^ 
tion  drawn,  in  respect  to  these  consequences,  between  p^^ 
sonal  notice  and  that  notice  which  is  given  by  a  compliance 
with  the  statute.  To  attempt  such  a  distinction,  is  to  put  a 
premium  on  negligence,  and  to  break  down  and  destroy  the 
statute.  (Johnson  v.  Btagg^  2  John.  523,  524.  Jackson  v. 
I>tiboi9j  4  id.  220.)  4th.  Good  faith  cannot  be  predicated 
of  a  party  guilty  of  gross  negligence.  The  plaintifi  were 
guilty  of  gross  negligence  in  erecting  their  improvements 
without  having  examined  the  records.  5th.  The  same 
reason  which  compels  the  mortgagee  to  suffer  the  loss 
arising  from  depreciation  of  the  property,  allows  him  the 
benefit,  on  the  other  hand,  of  all  accessions  to  it  This 
principle  is  founded  in  the  broadest  justice.  Dewey  paid 
the  face  of  the  mortgage  to  Lowry.  Soon  after,  Hedges 
began  the  erection  of  valuable  improvements  which  Dewey 
supposed  wholly  on  the  mortgaged  premises,  but  which 
were  not  so.  Hedges  failed.  The  property  subject  to  tiie 
mortgage  depreciated.  The  plaintiffi  sought  to  set  aside 
the  mortgage  for  usury.  The  question  was  decided  ad« 
versely  to  them  in  1858.  Interest  has  been  accumulating 
while  the  unsold  premises  have  lessened  in  value.  While 
equity  cannot  avert  the  decay  of  the  premises,  neither  does 
it,  on  the  other  hand,  take  away  from  the  holder  of  the 
security  such  compensatory  accessions  to  the  property  as 
may  come  to  it     Equitas  sequitur  legem. 

IV.  The  amount  of  the  two  unpaid  QOtes  (^65  and  $60) 
for  interest  for  the  year  1852  must  be  allowed  the  defend- 
ant The  receipts  on  the  bond  are  nugatory  when  they 
are  once  explained.    (8  Wend.  S35«    5  John.  68.)    Th« 
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law  is  well  settled  that  a  promissory  note  of  the  debtor  for 
a  precedent  debt,  without  new  consideration  moving  be- 
tween the  parties^  cannot  become  a  satis&ction  of  the  debt, 
though  agreed  to  be  taken  as  sach.  It  is  but  a  cumulative 
promise  founded  on  a  liability  already  subsisting,  (15  JoJm. 
247.  1  HiUj  516.  EugheB  v.  Whsekr,  8  Oowen,  77.  21  Wend. 
452,  and  coieM  cited.  5  SfUly  449.)  It  was  not  necessary 
for  the  defendant  to  produce  the  notes  on  the  trial,  as  the  * 
obligor  was  not  a  party  to  the  action,  the  same  being 
brought  by  the  plainti£b  for  the  purpose  of  ascertaining 
the  true  amount  due  on  the  bond.  The  notes  were  at  the 
time  outlawed.  Hedges  was  insolvent  and  a  non-resident 
To  have  canceled  the  notes  would  have  been  an  idle  pro- 
ceeding. 

ViL  The  same  proposition  is  true  In  respect  to  the 
notes  for  interest  for  the  year  1851.  One  of  the  notes 
((228,18)  went  directly  into  the  judgment  The  other 
note,  for  $1050,  was  taken  up  by  Dewey,  and  new  notes 
given  therefor  by  Hedges,  on  which  last  judgment  was  ren- 
dered. The  number  of  renewals  is  immaterial ;  they  were 
still  the  debtor's  own  notes,  and  not  payment  of  the  debt 
on  bond  Neither  did  the  judgment  extinguish  the  bond 
debt  (2  flfK,  339.  11  John,  513.)  The  notes  were  col* 
lateral  to  the  bond,  and  the  judgment  was  no  higher 
security  than  the  specialty.  The  nature  of  the  action 
obviates  any  objection  relating  to  the  section  of  the  Revised 
Statutes  (2  R.  S.  256,  §  64)  respecting  bills  for  foreclosure. 
This  section,  if  not  repealed  by  the  Code,  has  no  applica- 
tion to  a  case  in  which  the  parties  to  be  charged  are  plain* 
tifSsu  Themselves  seeking  equity,  they  must  submit  to  the 
plenary  exercise  of  the  court's  equity  powers.  (1  Barb. 
362.  7  Paige,  451.  11  id.  386.  1  Starjf'e  JSq.  Jur.  §S  64 
to  66,  71.  2  John.  Oae.  424  10  tA  587,  596.  17  John. 
384.    IJoAift.  Om.  414.)      , 

VILL  It  is  not  claimed  that  the  land  of  Crawford  is 
liable  beyond  the  $200  paid  to  Hedges.    The  sum  of 
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(675  applied  on  the  Lowij  mortgage  exoneratee  the  land 
fro  tanto» 

IX.  It  oannot  be  necessary  that  the  parties  should  be 
burdened  with  a  new  trial  in  this  case.  The  court  should 
modify  the  judgment,  by  directing  a  sale  of  the  whole 
premises,  subject  to  the  mortgage,  in  their  proper  order. 

MazeUine  f  Olark^  for  the  respondents. 

Bjf  the  Gourtf  GaovBB,  J.  The  determination  of  this 
case  will  be  facilitated  by  considering  the  rights  of  the 
purchasers  from  Hedges  collectively,  in  the  first  instance. 
These  purchases  were  made  while  the  defendant's  mort- 
gage was  owned  and  held  by  Lowry.  It  is  necessary  first 
to  ascertain  whether  the  purchasers  have  shown  a  right  to 
have  their  lands  respectively  discharged  from  the  lien  of 
the  mortgage  at  the  time  of  its  transfer  from  Lowry  to 
the  defendant  If  they  had  such  right  against  Lowry,  at 
the  time,  it  is  equally  available  against  the  defendant  as 
assignee  of  Lowry.  He  took  the  mortgage  subject  to  all 
defenses  that  existed  against  it  in  his  handB.  It  must  be 
borne  in  mind  that  it  is  against  the  defendant  that  it  must 
be  shown  that  the  purchasers  had  a  defense  to  the  moit* 
gage  while  owned  by  Lowry,  and  at  the  time  he  transferred 
the  same  to  the  defendant.  This  renders  the  admissions 
of  the  defendant  competent  evidence  of  any  facts  tending 
to  establish  such  defense.  The  referee  finds  that  the  sales 
were  made  by  Hedges  to  the  respective  purchasers,  and 
the  considerations  therefor  received  by  Hedges  with  the 
knowledge  and  consent  of  Lowry  while  the  owner  of  the 
mortgage.  Whether  the  referee  based  his  judgment  upon 
this  fa^t,  or  upon  the  other  facts  found  by  him,  does 
not  distinctly  appear;  nor  is  it  material,  if  this  or  any 
other  facts  found  by  the  referee  will  warrant  the  judgment 
rendered.  The  referee  also  finds  that  Lowry  did  not  con- 
sider the  mortgage  a  lien  upon  the  respective  parcels  so 
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sold  by  Hedges.  There  is  no  dispute  that  those  parcels 
are  covered  by  the  mortgage,  and  that  they  were  originally 
subject  thereto,  and  of  course  they  so  continued,  unless  by 
some  act  of  Lowry  they  were  discharged.  Whether 
Lowry  considered  them  subject  to  the  lien  is  wholly  im- 
material, except  so  far  as  it  may  be  evidence  of  some 
agreement,  act,  or  omission  on  the  part  of  Lowry,  dis- 
charging the  lien.  Hedges,  as  mortgagor,  had  the  right  to 
sell  the  lands  in  such  parcels  as  he  chose ;  and  knowledge 
by  Lowry  that  he  was  making  such  sales,  and  receiving 
the  consideration  therefor,  would  not  discharge  the  lands 
sold  from  the  mortgage.  When  Lowry  had  carried  his 
mortgage  to  be  recorded  he  had  done  all  that  was  required 
of  him  to  preserve  his  lieii ;  and  all  persons  purchasing 
from  Hedges  subsequent  thereto,  were  bound  at  their 
peril  4o  investigate  the  title  and  take  notice  of  the  mort- 
gage. If  they  neglected  this,  it  was  their  own  fault,  and 
neither  law  nor  equity  qan  relieve  them  from  the  conse- 
quences of  the  omission.  This  rale  must  be  strictly  ad- 
hered to,  or  incumbrances  upon  real  estate  will  no  longer 
constitute  safe  investments.  I  confine  these  remarks  alone 
to* the  fact  that  the  sales  were  made  with  the  knowledge' of 
Lowry.  It  is  also  found  that  they  were  made,  and  the 
consideration  received  therefor,  by  Hedges  with  his  eon- 
unL  By  this  finding  I  apprehend  that  something  more 
was  intended  by  the  referee  than  the  mere  non-action  of 
Lowry  to  prevent  the  sales.  He  could  do  nothing  to  pre- 
vent the  sales,  other  than  to  proceed  to  foreclose  the 
mortgage  if  there  was  any  thing  due  thereon.  This  he 
was  not  bound  ta  do.  He  had  a  right  to  presume  that  the 
purchasers  had  examined  the  records  and  knew  of  his 
mortgage,  and  that  they  were  satisfied  with  the  covenants 
of  Hedges,  as  to  title,  and  with  their  equitable  right  to 
have  the  lands  embraced  in  the  mortgage  remaining  un- 
sold first  applied  to  the  satisfaction  of  the  mortgage,  or 
had  obtained  other  security  agwist  the  liei^,    The  referee 
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jNTobckbly  intended^  by  the  fiuding,  that  Lowiy  had  enter^ 
into  some  agreement  respecting  his  lien,  whereby  the 
lands  purchased  were  discharged  from,  the  lien.  He  does 
not  find  what  this  agreement,  if  any,  was.  This  renders 
it  necessary  to  look  into  the  evidence  to  ascertain  whether 
Lowiy  had  made  any^  and  if  so,  what  agreement  respect- 
ing it.  This  evidence  consists  mainly  of  the  declarations 
of  the  defendant.  It  is  shown  that  the  defendant  said  he 
did  not  suppose  his  mortgage  was  a  lien  upon  lots  sold  by 
Hedges,  when  he  purchased  the  mortgage.  This  decla- 
ration is  of  no  consequence  except  as  evidence  tending  to 
show  an  agreement  or  act  of  Lowry  discharging  the  mort- 
gage. That  he  told  Merchant  that  he  would  release  the 
parcel  contracted  liy  Hedges  to  Crawford,  whose  interest 
Merchant  had  acquired.  That  Hedges'  deed  for  said  parcel 
would  be  good,  and  that  he  was  going  to  release  leveral 
lots,  and  would  have  it  all  done  at  once.  The  declaration 
that  he  was  going  to  release  several  lots  is  only  evidence 
from  which  it  may  be  inferred  that  Lowry  or  the  defend- 
ant had  agreed  to  release  the  lots  in  question,  provided 
Buc]^  inference  is  warranted  by  the  other  evidence  in  the 
case.  Standing  alone  it  amounts  to  little  or  nothing,  so 
fSftr  as  the  plaintiffs,  other  than  Copp,  who  has  succeeded 
to  Merchant's  title,  are  concerned,  being  equally  consistent 
with  the  idea  that  the  defendant  considered  the  unsold 
land  sufficient  security,  and  therefore  was  willing  volun- 
tarily to  discharge  these  parcels  from  the  lien.  It  was 
further  proved  that  the  defendant  told  Cole  that  the  de- 
scription of  the  mortgage  embraced  lots  in  the  possession 
of  others.  That  Hedges  had  sold  these  lots  by  an  arrange- 
ment and  with  the  consent  of  Lowry,  when  Lowiy  owned 
the  mortgage.  This  evidence  is  not  more  certain  than 
the  referee's  finding.  It  does  not  show  with  whom  an 
agreement  by  Lowry  was  made  to  discharge  any  land  firom 
the  lien,  nor  upon  what  consideration  or  conditions  such 
release  was  to  be  given.    The  purchasers  were  witnesses 
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in  the  case,  and  they  none  of  them  claim  to  haye  made 
any  agreement,  themselves^  with  Lowry.  On  the  contrary, 
they  testify  that  they  knew  nothing  of  the  mortgage. 
Hedges  is  a  witness  for  the  plaintiffii,  (and  irom  his  depo- 
sition there  is  no  reason  to  believe  an  unwilling  one,)  an4 
he  is  silent  as  to  any  agreement  made  between  himself 
and  Lowry,  or  any  release.  He  testifies  that  he  was  pres- 
ent at  the  purchase  of  the  idortgage  by  the  defendant  of 
Lowry,  and  yet  not  one  word  do  we  hear  of  having  been 
said  about  any  release  of  lots  sold  by  Hedges.  That  he 
did  not  wish  him  to  consider  the  lands  sold  any  part  of 
the  security  if  he  purchased  the  bond  and  mortgage. 
That  the  defendant  told  him  he  considered  the  unsold 
land  amply  sufficient  to  secure  the  amount  due  on  the 
bond  and  mortgage.  This  is  utterly  inconsistent  T^ith  the 
idea  that  Lowry  had  discharged  the  lots  in  question  by 
an  agreement  with  Hedges.  I  think  the  evidence  fails  to 
show  the  release  of  any  of  the  lots  by  Lowry  while  the 
owner  of  the  mortgage,  or  any  act  affecting  the  lien  upon 
any  parcel  except  the  one  conveyed  to  Crawford.  It  fol- 
lows, then,  that  at  the  time  of  the  transfer  of  the  mort- 
gage by  Lowry  to  the  defendant,  it  was  a  lien  upon  all  the 
lands  sold  by  Hedges,  except  the  parcel  sold  to  Craw- 
ford. We  must  then  examine  and  see  whether  the  de- 
fendant  has  released  any  of  the  lands,  or  has  estopped 
himself  from  asserting  a  lien  thereon  by  his  iicts  and 
declarations. 

Fo  release  by  him  to  any  of  the  plaintiffs  is  claimed. 
Hedges  testifies  that  the  defendant  was  informed  of  the 
lots  sold  by  him,  at  the  time  he  purchased  the  mortgage. 
This  is  clearly  immateriaL  By  the  purchase  he  acquired 
Lowry's  rights,  and  we  have  seen  that  knowledge  by 
Lowry  of  the  sales  made  by  Hedges  would  not  estop  him, 
and  of  course  it  would  not  estop  the  defendant  Sedgeiy 
also  testifies  that  he  made  an  arrangement  with  the  de- 
fendant by  which  he  was  to  execute  a  new  bond  and  mo^' 
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gage  to  him,  leaving  out  fhe  parcels  sold.  The  defendant 
does  not  in  his  testimony  deny  this.  It  does  not  appear 
that  there  was  any  consideration  for  this.  Indeed  it  ap- 
peal's that  there  was  not.  This,  then,  so  fiir  as  Hedges 
apd  the  defendant  are  concerned,  is  a  mere  verbal  con- 
tract in  regard  to  an  interest  in  real  estate,  based  npon  no 
consideration,  and  in  no  part  performed.  It  requires  no 
argument  to  show  that  such  a  contract  is  wholly  nugatory, 
so  far  as  the  parties  thereto  are  concerned.  This  arrange- 
ment does  not  appear  to  have  been  even  commanicated  to 
the  plaintiffsi  and  I  do  not  see  how,  if  it  had  been,  it 
could  avail  them,  unless  it  was  shown  that  they  proceeded 
to  invest  their  means  upon  the  expectation  of  its  perform* 
ance,  to  the  knowledge  of  the  defendant  In  that  event, 
silence  on  his  part^  while  the  plaintiffs  or  either  of  them 
were  expending  their  money,  would  have  been  fraudulent. 
This  arrangement  between  Hedges  and  the  defendant 
cannot  aid  the  plaintiffs.  The  defendant's  knowledge 
that  some  of  the  plaintifis  were  making  improvements 
upon  the  lots  conveyed  to  them  by  Hedges  does  not  estop 
the  defendant  As  remarked  above  in  regard  to  Lowiy, 
the  defendant  had  a  right  to  presume  that  the  plaintiff 
had  examined  the  records  and  knew  of  the  mortgage,  and 
had  bbtainisd  security  satisfactory  to  themselves  against 
the  lien.  Any  other  rule  would  wholly  fritter  away  the 
recording  acts.  No  case  can  be  found  holding  that  a 
mortgagee  whose  mortgage  was  duly  recorded,  lost  any 
right  by  neglecting  to  give  personal  notice  of  his  mort- 
gage, to  a  purchaser  from  the  mortgagor.  This  is  not  at 
all  analogous  to  the  class  of  cases  where  one  having  the 
title  to  land  himself  knows  that  another,  ignorant  thereof 
but  believing  himself  to  be  the  owner,  is  proceeding  to 
erect  improvements  thereon,  and  the  real  owner  conceals 
his  title  from  him,  x)r  remains  silent  in  relation  thereto. 
An  e»%offpd  en  paU  arises  when  a  party  has  made  repre- 
sentations, or  done  acts,  to  influence  the  conduct  of  an- 
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otih^  by  inducing  a  belief  of  a  given  etate  of  facts  wben 
snob  parfy,  baying  acted  upon  Bocb  belief^  would  be  in** 
jored  by  Bbowing  a  different  state  of  facts.     (  The  WdUmd 
Caimal  Company  r.  HMaw^y  8  Fend.  480.    Ejftru  y.  Far^ 
t0#S,  9  Bt»i.  618.)    Testing  tbe  acts  of  the  defendant  by 
this  rale,  the  evidence  comes  short  of  showing  any  estoppel 
against  him,  except  as  to  the  land  conreyed  to  Merchant, 
which. will  be  noticed  hereafter.    The  defendant  concedes 
that  the  land  sold  by  Hedges  to  Crawford  is  only  liable 
for  the  balance  of  the  purchase  priee^  after  dedoeting  the 
amoont  of  the  mortgage  thereon,  transferred  to  Lowry 
and  by  him  to  the  defendant^  and  by  the  latter  indorsed 
upon  the  m(»rtgage  in  question.    Under  the  &ists  of  this 
case  I  think  this  parcel  Uable  for  such  balance,  with  inters 
est  tiiereon.    There  is  no  evidence  of  any  agreement  by 
the  holders  of  the  mor^;age,  in  relation  to  this  parcel, 
except  what  is  to  be  inferred  from  the  receipt  of  the  mort- 
gage by  Lowry,    Upon  a  sale  by  the  mortgagor,  equity 
exonerates  the  land  sold  fiom  the  Ken  of  the  mortgage  to 
the  extent  only  that  the  purchase  money  has  been  fq[)plied 
upon  the  mortgage.    It  is  unnecessary  to  discuss  at  any 
leagth  the  equity  of  Copp  in  the  parcel  conveyed  to 
Merchant  jawing  out  of  the  fisK^ts  testified  to  by  Mer- 
chant, as  the  referee  has  not  passed  upon  these  facts. 
The  case  shows  that  evidence  was  given  tending  to  im- 
peach Merchant  and  to  sustain  him,  and  how  the  referee 
would  have  determined  does  not  appear.    I  will  add  that 
if  upon  another  trial  &cts  should  appear  estopping  the 
defendant  aa  to  this  or  any  other  particular  parcel,  the 
defendant,  so  fEir  as  lands  conveyed  by  Hedges,  prior  to 
the  creation  of  such  estoppel,  are  concerned,  must  be 
charged  with  the  valtxe  of  the  lands  at  the  time  he  so 
estopped  himself  from  asserting  the  lien.    The  pl^ntifis 
claim  that  in  cajse  landa  sold  and  conveyed  by  Hedges  are 
charged  with  the  mortgage,  they  are  only  to  be  charged 
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witb  their  vidoe  ezdoaiTe  of  impoorementB  fli«de  by  tb<i 
porehaaer. 

No  such  role  hsm  ever  been  i^lied  betwMii  mortgegeeB 
and  puTohMers  fiom  the  moiigftgony  in  mm  State*  The 
reyeree  is  the  law.  I  regret  that  in  this  case  &e  opera* 
tkm  of  the  mle  magr  be  somewhat  harsh  npoa  seme  of  the 
plai&ti& ;  bat  the  court  has  ao  more  power  to  ehange  op 
modify  the  established  rales  in  eqaitj  than  in  cases  of 
legal  cogniaance..  Improtrements  that  constktste  a^^  part 
of  the  realty,  irreq^eetave  of  the  gnestion  by  whom  made, 
aise  equally  salyect  to  the  lien  of  a  mortgage  ae  the  laod 
npon  which  they  are  madet 

The  only  remaining  qaestion  is  as  to  the  amoant  dne 
npon  the  merl^gage*  The  dilate  apon.  tfaie^  poiat  arises 
iq>on  the  notea  of  Hedges  reoeiTod  by  the  defendant  on 
acoonnt  of!  interest  dne  upon  the  bond.  The  referee  has 
foand  that  the  notes  were  agreed  to  be  taken  as  pay^ 
ment^  by  the  defendant  It  is  well  settled  that  a  new 
promise  to  pay  is  no  defense  to  an  action  broogfat  olpon 
the  original  obligation,  althoagfa  expressly  agreed  to  be 
taken  as  payment,  (  Waydell  v.  Luer^  5  JRU,  448,  and  cohb 
eiudf)  the  reason  being  that  tiiere  ia  no  coBsideratioii  fbr 
tiie  promise  to  receive  the  new  promise  in  paymjsnfe.  When 
this  reason  does  not  apply,  the  rale  no  longer  prevails. 
If  any  new  or  additional  secarity  or  other  benefit  is  ob- 
tained by  the  plaintiff,  or  any  detriment  sustained  by  the 
defendant,  by  the  new  agreement,  the  defense  is  perfect. 
Apply  the  rale  to  this  case.  The  notes  wefe  ^ven  for 
interest  doe.  This  intmrest,  by  the  well  setfled  rales  of 
law,  did  not  dm/^  interest  The  notes  were  given  npon 
interest  Thaa  a  demand  not  drawing  interest  was  con- 
verted into  a  debt  on  interest  Thie  was  a  benefit  to  Ihe 
defendant,  and  the  veiy  benefit^  as  the  ease  show%  the 
defendant  waa^  seetdng,  I  think  this  is  a  good  censideiv 
atson  fer  the  agreement  of  the  defendant  to  accept  the 
nc4;es  in  payment    This  woald  not  apply  to  a  debt  already 
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upon  interert.  It  fbUowB  that  the  rdferee  did  not  err  in 
holding  that  the.  notes,  although  not  in  fact  paid,  ope- 
rated M  a  defense  to  that  podrtioi|  of  the  defendant's  claim. 
It  is  not  an  answer  that  the  defendant  was  presently  en- 
titled to  receive  the  money,  and  that  its  present  reHceipt 
would  have  been  eqnally  boieficial  to  the  defendant 
as  notea  upon  interest  This  might  or  might  not  hare 
been  so. 

In  the  above  remarks  I  must  not  be  understood  as 
expressing  any  opinion  upon  the  controverted  question 
of  fmtj  whether  the  defendant  expressly  agreed  to  receive 
the  notes  in  payment  This  must  be  determined  from  the 
proof.  The  defendant's  counsel  insists  that  instead  of 
ordering  a  new  trial,  the  court  shall  modify  the  judgment. 
This  we  cannot  do.  The  case  contains  only  the  excqn 
tiona  on  the  part  of  the  defendant  To  modify  the  judg- 
ment prejudicial  to  the  plaintifb  without  ^ving  them  a 
new  trial  would  be  enor.  This  has  repeatedly  been  so 
held  by  the  Oonrt  of  Appeala 

The  rule  as  to  the  order  of  sale  is  so  well  settled  that  I 
shall  not  discuss  it. 

There  mnst  be  a  new  trial ;  costs  to  be  determined  by 
the  final  judgment 

[Sbib  GmBAL  TsBX,  Febmaiy  10, 1862.    Mmvm^  Jkmt  and  Cfropw,  Juk 


474  CASSB  IN  THE  aUPREMB  COURT. 


Mbad  and  otbera  vs.  Shepard  and  others. 

A  reforoe  found,  as  matter  of  fact,  that  the  defendants  were  partnen  in  the 
buflineeB  of  parchasing  land  in  the  counties  of  Wayne  and  Seneca,  and  the 
cnttmg  and  sale  of  wood  thereon,  fh>m  the  24th  of  Jannarj,  1866,  antQ 
after  the  16th  of  September,  of  the  same  year ;  and  that  as  such  partners 
they  cat)  or  cansed  to  be  cut,  wood  and  logs  on  two  lots,  and  were  engaged 
in  ,ihe  oonatmction  of  a  saw-mill  npon  one  of  the  lets.  JEMU;  that  upon 
these  &cts  the  referee  was  warranted  in  the  conclosion  of  law  thati  the 
defendants  were  liable  for  sapplies  fiimished  to,  and  labor  done  Ibr,  them 
in  carrying  on  the  said  business. 

The  defendants,  H.  S.,  0.  S.,  N.  and  A.,  by  their  agreetnent  in  writing,  dated 
Jannaiy  24, 1866,  became  jointly  interested  in  ao  adTenture  ft>r  tbe  pur- 
chase of  lands  in  the  counties  of  Seneca  and  Wayne,  and  for  the  cntting  and 
sale  of  the  wood  thereon,  on  their  joint  account.  H.  8.  was  to  be  the  acting 
agent  of  the  parties,  in  the  purchase  of  tbe  lands  and  in  carrying  on  the 
butineeB  of  catting  and  selling  the  wood  thereon,  and  C.  S.  Was  to  be  the 

.  tmslee  Jbr  his  aasodates,  to  receive  the  title  to  the  lands  and  to  held  poe- 
.session  of  all  papers  and  TOUiOhers  connected  with  the  said  pnrdMses,  and 
with  the  sales  of  such  land,  and  to  keep  and  deposit  all  moneys  received  or 
realized,  for  the  use  and  benefit  of  the  said  parties.  Under  this  agreement 
H.  8.  opened,  and  for  several  months  kept  op^n,  an  office  for  the  purchase 
of  land  and  the  catting  and  sale  of  wood  and  timber.  During  this  period 
he  pordiased  varioos  parcels  of  land,  for  which  he  took  contracts,  d^  deedii 
in  his  own  name.  Most  of  the  contracts  were  afterwards  assigned  to  G.  8. 
The  money  for  the  purchase  of  these  lands,  and  for  the  carrying  on  of  said 
business,  was  paid  chiefly  by  0.  8.,  aH  of  the  defendants  paying  more  or 
less  thereof,  except  H.  8.,  who  was  not  to  oontribate  any  thing  to  tlie  orig- 
inal pottshaae  of  (She  lands,  but  was  afterwards  to  oontribate  towards  the 
expenses  in  proportion  to  his  interest*  Among  other  lands  purchased  by 
H.  G.  were  two  lots  called  the  8.  lot  and  the  A.  lot  The  principal  work 
done  by  H.  G.  and  by  others  under  *h!s  direction,  while  managing  the  busi- 
ness, was  on  those  lots ;  and  all  the  wood  eat  and  timber  got  oat  by  the  men 
employed  by  him  was  on  these  two  lots. 

Mdd,  that  in  contracting  for  the  purchase  of  the  8.  and  A.  lots,  and  in  cutting 
the  wood  and  timber  thereon,  H.  G.  was  performing  the  duty  assigned  to 
him  by  his  assodafiss,  Ibr  which  he  opened  and  kept  open  sidd  office;  and 
the  wood  and  timber  cut  on  those  lots  having  been  so  cat  for  the  commoB 
benefit  of  all  the  defendants,  they  were  responsible  for  all  his  contracts  with 
tbe  men  hired  to  labor  thereon,  and  for  sapplies  famished  him  to  enaUe 
him  to  prosecute  such  business. 

Seldy  aitOj  that  upon  the  abore  feusts  being  proved,  in  an  action  brought  by 
parties  who  had  performed  labor  and  ftimished  supplies  for  the  benefit  of 
thote  Jointly  interested  Jin  tbe  said  land,  agvuntt  tlie  latter^  to  recover  tha 
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•motuit  thereofy  a  report  of  a  referee  in  &Tor  of  the  plaioUflb,  against  all 
the  defendants,  not  only  coold  not  be  set  aside  as  being  against  the  evidence, 
bat  was  clearly  right,  and  in  accordance  with  the  fair  and  Just  weight  of  the 
e^dence. 

APPEAL  by  the  defendants  from  a  judgment  entered 
upon  the  report  of  a  referee. 

The  action  was  brought  by  the  plaintifTs  as  copartners 
in  business  under  the  firm  name  of  Lewis  C.  Mead  &  Oo.^ 
against  the  defendants  and  one  Henry  C.  Spaulding  as 
partners  in  busmess  under  the  firm  name  and  style  of 
Henry  C.  Spaulding  k  Co.,  to  recover  for  goods  sold  by 
them  to  said  Spaulding  &;  Co.y  and  for  demands  for  labor, 
assigned  to  them  by  others. 

The  defendants  Shepard  and  Nichols  answered  by  gen- 
eral denial ;  the  defendant  Archer,  not  having  been  served 
with  process,  did  not  appear.  The  cause  was  referred  to 
a  referee. 

On  the  trial  the  questions  litigated  were,  Ist.  The  part-' 
nership  of  the  defendants.  2d.  The  liability  of  the  defend- 
ants for  the  alleged  demands,  even  if  partners.  3d.  The 
right  of  the  plaintiffs,  as  partners,  to  recover  the  claims 
alleged  to  have  been  assigned  to  them. 

It  was  proved  that  on  the  24th  of  January,  1865,  the 
defendants  entered  into  an  agreement  to  procure  the  pur- 
chase of  two  thousand  acres  of  wood  land,  in  the  counties 
of  Wayne  and  Seneca.  The  contracts  were  to  be  made 
therefor  by  Henry  C.  Spaulding,  and  assigned  to  Charles 
J.  Shepard,  as  trustee,  for  the  benefit  of  the  parties.  It 
was  agreed  that  if  any  personal  bond  was  required,  Spaul- 
ding was  to  give  it  Shepard  was  to  pay  $4000 ;  Nichols, 
S3000;  uALrcher,  91000.  Their  respective  interesto  were 
as  follows:  Spaulding  one-half  interest;  Shepard  one- 
fourth  interest ;  Kichols  three-eights  of  one-half  interest ; 
Archer  one-eighth  of  one-half  interest  Spaulding  was 
not  to  pay  any  part  of  the  first  $8000,  but  was  afterwards 
to  eontribute  towards  any  expenses,  in  proportion  to  their 
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Tespective  interests.  The  title  to  said  two  thousand  acres 
to  be  perfected  in  Shepard,  on  or  before  the  1st  day  of 
March,  1866.  It  was  also  provided  as  follows:  '^It  is 
hereby  declared  to  be  the  dnty  of  the  said  tnistee^  Charles 
J.  Shepardy  on  the  completion  of  the  purchase  and  the 
vesting  the  title  in  him,  or  as  much  sooner  as  the  same 
may,  by  agreement  or  otherwise,  be  lawful  and  permissi- 
ble, to  proceed  to  make  arrangements  for  the  cutting  and 
sale  of  the  wood  on  said  premises,  either  personally  or 
through  such  agency  as  he  may  select,  and  from  the  pro- 
ceeds thereof  shall  pay  off  any  indebtedness  incurred  in 
the  prosecution  of  any  work." 

Under  this  agreement  Spaulding  proceeded  to  purchase 
lands,  and  an  office  was  opened  at  Savannah,  Wayne 
county,  on  the  2d  day  of  February,  1865.  Mason  Loomis 
was  their  book-keeper ;  the  books  were  kept  by  him  in 
the  name  of  Charles  J.  Shepard,  trustee.  The  business 
of  the  company  was  the  purchasing  of  woodlands,  getting 
out  wood,  sawing  logs  and  selling  timber.  Spaulding  was 
tile  directing  man  of  the  company.  The  book-keeper, 
Mason  Loomis,  testified  that  he  understood  the  parties 
indebted  to  be  Spaulding,  Shepard,  Nichols  and  Archer, 
and  that  he  received  his  pay  by  checks  drawn  by  Spaulding 
on  Shepard.  The  sources  of  his  information  were  declara- 
tions of  Spaulding,  letters  written  by  Nichols  to  Spaulding, 
letters  from  Shepard  to  Spaulding,  and  books,  letters  and 
checks.  There  was  no  wood  or  timber  got  out  on  any  other 
lot  except  the  Smith  and  Armitage  lots.  The  plaintiffs  fhr- 
nished  groceries  to  the  men  working  upon  the  Arfnitage 
and  Smith  lots,  at  the  request  of  Spaulding,  charging  them 
to  Spaulding  &  Co.,  by  his  directions.  And  sundry  claimB 
of  laborers,  for  work  done  for  the  defendants,  upon  the 
lands  in  question,  were  assigned  to  the  plaintiff  fbr  which 
the  latter  claimed  to  recover. 

The  referee  found  the  &cts  as  they  are  stated  ivi  fhe 
opinion ;  and  he  found  as  a  conclusion  of  lawv  thafC  th6 
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plaintLSs  were  entitled  to  recover  of  the  defexulants  the 
9am  of  9871.17  for  the  items  furnished  by  them  to  the  de- 
fendants, and  the  further  sum  of  $333.67  for  the  items  of 
account  assigned  to  them  bj  the  persons  named|  together 
amounting  to  $1204.84,  and  interest;  and  he  ordered 
judgment  in  favor  of  the  plaintiffs^  against  the  defendants^ 
for  the  sum  of  91285.66,  with  costs. 

Sedgmekf  Andrew9  ^  Kennedjf,  for  the  appellants. 

Sunt  ^  Oreeuy  for  the  respondents. 

BffiU  Court f  £.  Dabwin  Shith,  J.  The  referee  finds,  as 
matter  of  fact»  that  the  defendants  were  partners  in  the 
business  of  purchasing  land  in  the  counties  of  Wayne  and 
Seneca,  and  the  cutting  and  sale  of  wood  thereon,  from 
the  24th  day  of  January,  1865,  until  after  the  16th  day  of 
September  of  the  same  year ;  and  that  as  such  partners 
they  cut,  or  caused  to  be  cut,  wood  and  logs  on  a  tract  of 
land  known  as  the  Armitage  lot,  and  also  on  a  tract  of 
land  known  as  the  Smith  lot,  and  were  engaged  in  the 
construction  of  a  saw-mill  on  said  Smith  lot.  The  whole 
case  depends  upon  this  finding ;  for  there  is  no  question, 
or  room  to  doubt,  that  the  judgment  is  right  if  this  finding 
upon  the  &ct  is  warranted  by  the  evidence.  The  legal 
conclusions  drawn  by  the  referee  are  clearly  correct  upon 
the  premises  assumed  by  him.  We  are  therefore  asked, 
in  reviewing  this  judgment,  to  set  the  same  aside  on  the 
ground*  that  the  report  of  the  referee  upon  the  facts  upon 
which  it  is  founded  is  without  evidence,  or  against  the 
dear  an4  decided  weight  of  the  evidence.  Upon  the  clear 
and  undisputed  evidence  in  the  case,  aside  from  some  evi- 
dence which  perhaps  was  erroneously  received  against  the 
objections  of  the  defendants'  counsel,  it  seems  to  me  that 
the  report  of  the  referee  not  only  cannot  be  set  aside  as 
agaioat  the  evidence,  but  is  clearly  right  and  in  full  accord- 
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ance  with  the  fair  and  just  weight  of  the  evidence.  The 
defendants,  by  their  agreement  in  writing  of  the  date  of 
January  24, 1865,  became  jointly  interested  in  an  adven- 
ture for  the  purchase  of  lands  in  the  counties  of  Seneca 
and  Wayne,  and  for  the  cutting  and  sale  of  the  wood 
thereon,  on  their  joint  account.  The  defendant  Spaulding 
was  to  be  the  acting  agent  of  the  parties  in  the  purchase 
of  the  said  lands  and  in  carrying  on  the  business  of  cutting 
and  selling  the  wood  thereon,  and  the  defendant  Shepard 
was  to  be  the  party  or  trustee  for  his  associates  to  receive 
the  title  to  the  lands  purchased  and  to  hold  possession  of 
all  papers  and  vouchers  connected  with  the  said  purchases, 
and  with  the  sales  thereof,  and  to  keep  and  deposit  all 
money  received  or  realized,  for  the  use  and  benefit  of  the 
said  parties.  Under  and  in  pursuance  of  this  agreement 
it  clearly  appears,  and  is  undisputed  and  indisputable,  that 
the  said  defendant  Spaulding  proceeded  from  Brooklyn, 
where  these  parties  then  resided,  to  Savannah  in  the 
county  of  Wayne,  where  he  opened,  and  kept  open,  for  six 
months  or  so,  an  office  for  the  purchase  of  land  and  the 
cutting  and  sale  of  the  wood  or  timber  growing  thereon. 
That  during  this  period  he  purchased  a  large  number  of 
strips  or  parcels  of  land,  for  which  he  took  contracts  in  his 
own  name,  or  deeds.  That  most  of  these  contracts  were 
afterwards  assigned  to  Shepard.  That  the  money  for  the 
purchase  of  these  lands  and  for  the  carrying  on  of  the  said 
business  was  paid  chiefly  by  the  said  Shepard,  all  of  said 
defendants  paying  more  or  less  thereof,  except  the  defend- 
ant Spaulding,  who  was  not  to  contribute  any  thing  to  the 
original  purchase  of  said  lands,  but  was  afterwards  to  con- 
tribute towards  the  expenses  in  proportion  to  his  interest 
Among  other  lands  purchased  by  said  Spaulding  after  he 
opened  such  office,  February  2d,  1865,  and  while  he  kept 
up  the  said  business,  which  ended  in  September  afterwards, 
were  the  two  lots  called  the'  Smith  lot  and  the  Armitage 
lot    The  principal  work  done  during  this  period  by  the 
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defondaut  Spaulding,  and  under  his  direction,  was  on  the 
said  Armitage  and  Smith  lota,  and  all  the  wood  cut  and 
timher  got  but  by  the^  large  namber  of  men  employed  by 
him.  was  on  these  two  lots.  In  oontraQting  for  the  pur* 
chase  of  these  two  lots,  and  in  cutting  the  wood  and  tim- 
ber thereon,  Spanlding  was  performing  the  duty  assigned 
to  him  by  his  associates,  the  other  defendants,  and  for 
which  he  went  to  Savannah  and  opened  and  kept  open 
said  office.  The  wood  and  timber  cnt  on  these  lots  was  so 
cnt  for  the  common  benefit  of  these  defendants.  It  mat- 
ters not  that  the  contract  for  the  purchase  of  these  lots 
was  given  up,  or  that  the  defendants  fidled  or  refused  to 
complete  the  purchase  thereof  by  paying  up  the  purchase 
price  in  fulL  While  Spaulding  held  possession  of  said 
lots  and  was  carrying  on  the  defendants'  business  entrust- 
ed to  him,  they  were,  and  must  be,  responsible  for  all  his 
contracts  with  the  men  hired  to  do  such  work  thereon^ 
and  for  supplies  furnished  him  to  enable  him  to  prosecute 
such  business.  Such  work  was  done  and  such  supplies 
furnished  for  the  common  use  and  benefit  of  all  the  de- 
fendants. I  can  see  no  ground  in  the  evidence  for  the 
pretense  that  the  said  Smith  lot  and  the  Armitage  lot  were 
not  purchased  on  the  joint  account  and  for  the  common 
benefit  of  the  defendants.  The  Smith  lot  was  purchased 
on  the  11th  of  April,  1866.  Of  the  $2000  of  purchase 
money  paid  in  hand  upon  it,  $1500,  it  appears,  was  paid 
by  the  defendant  Shepard,  and  $500  by  the  defendant 
Ifichols,  upon  his  note  or  check.  There  is  no  evidence  in 
the  case  which  tends  to  discriminate  between  the  purchase 
of  the  Smith  and  Armitage  lots  and  the  other  lots,  or  to 
show  that  the  work  done  on  these  was  for  the  private 
benefit  and  account  of  the  defendant  Spaulding,  except  his 
deposition,  which  is  shuffling  and  evasive  and  not  entitied, 
I  think,  to  credit  in  view  of  his  whole  conduct,  acts  and 
declarations,  as  disclosed  by  the  clear  and  undisputed  tes- 
timony in  the  case.    At  least,  the  referee  had  a  right  to 
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disbelieve  him.  Some  of  the  questione  put  to  the  witness, 
I  think,  were  objectionable ;  bat  rejecting  all  the  evidence 
called  for  or  received,  which  might  possibly  be  regarded 
as  inadmissible  upon  objections  properly  taken  thereto, 
there  is  abundance  of  testimony  besides,  properly  received 
and  clearly  admissible,  to  sustain  the  referee's  rq>ort,  and 
I  do  not  think  any  possible  injury  has  been  or  could  be 
done  by  the  answers  to  the  questions  so  objected  to.  I 
think  the  jud^ent  should  be  affirmed. 

Judgment  affirmed. 


[Hanoi  OimBAL  Tbbii,  September  2, 1867,    /.  0.  SmUk,  WtOa  taadXJK 


Thb  Pbople,  ex  reh  The  Board  of  Education  of  Sara- 
toga Springs,  V9.  William  Bbnnbtt,  '  Daniel  0*Gk>R- 
MAN  and  EbBAH  Tbft,  Trustees  of  the  village  of  Sara- 
toga Springs. 

Where  the  board  of  tnuteea  of  an  incorporated  Tillage  Gonsiated  of  six  «em- 
befB,  three  of  whom  Toted  to  ralio  by  tax  a  sum  of  money  required  by  sta^ 
ate  to  be  raiaed,  and  three  roted  against  the  raising  of  the  same;  Mdd  that 
this  act  of  the  board  was,  in  legal  eifect,  aroftisal  to  raise  the  regoired  Bum, 
for  the  reason  that  a  minority  did  not  vote  in  favor  of  the  requisition. 

Neither  the  officers  created  by  the  act  of  April  12, 1867,  "to  consolidate  the 
sereral  school  districts  and  parts  of  districts  within  thto  corporate  limits  of 
the  Tillage  of  Saratoga  Springs,  and  to  establish  a  free  union  school  or 
acho<ri8  therein,"  (Xmw  of  1867,  eK  868,)  nor  the  tmstees  of  school  districte 
within  that  village,  are  docm/ir,  01^,  Unm  or  viOa^*  officers,  within  the  meaning 
of  the  first  and' second  branches  of  section  2  of  article  10  of  the  State 
stitation. 

The  third  branch  of  section  2  of  said  10th  artlote  of  the  oonatttotion 
biaeea,  in  its  scope  and  langoage,  not  only  trasteea  of  school  distrieta.  but 
also  all  officers  whose  offices  might  be  thereafter  created  ^  such  aa  boarda  of 
edacation,  and  the  like. . 

Hence,  whether  the  officers  named  In  the  act  of  April,  1867,  are  called  school 
tmstees,  or  members  of  "  the  board  <^  education,"  or  by  any  other  name, 
titlsor  duuraotar  of  school  offioen,  and  though  possessing  by  their  cnatiQA 
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siibstaiiUally  Uie  same  powen,  and  exBrasiog  or  attempting  to  «i»rciae,  the 
AiD0tk)|i8  or  duties  of  acbool  tmsteeB,  the  leipsUtore  did  not  transoejid  its 
legitimate  powere  by  the  enactment  of  the  said  act,  and  in  the  creation  of  a 
board  of  education  consisting  of  the  persons  named,  with  the  powers  therein 
conferred. 

r 

WliBlber  the  board  of  edncatioii  thua  created  poaewsoi  more  or  lees  powers 
than  ordinary  school  distriet  trustees,  they  are  clearly  brought  within  the 
third  branch  of  section  2,  article  10  of  the  constitution,  as  officers  "  whose 
offices  may  hereafter  be  created  by  law^**  and  may  therefore  be  appointed  by 
the  legislature. 

The  aot  of  April  12, 1867,  is  not  unooostittilioDal  and  yoid  as  being  fai  fiolatlDn 
of  section  16|  article  8  of  the  State  constitution,  which  declares  that  *'  no 
prlTftte  or  locfll  bOl  whi<^  may  be  passed  by  the  legislature  shall  embrace 
more  than  one  subject,  and  that  shall  be  expressed  in  the  title." 

Although  the  act  in  question  ft  lotA^  being  confined  to  a  particular  locality,  yet 
it  embraoes  but  one  m^Wt,  viz.,  the  establishment  of  a  fn^  union  ^ool  or 
schools,  within  the  limits  specified. 

Where  trustees  of  a  vUlagfi,  who  wen  required  by  a  statute  to  raise  and  collect' 
by  tax,  in  the  same  manner  as  other  taxes  are  collected,  such  sums  as  a 
board  of  education  created  by  such  statute  should  deem  needful  in  order 
toorgjaniaetfad  oafry  on  the  schools  within  the  limits  of 'said  Ullage,  on 
being  duly  notified  by  such  board  of  its  detenninatiop  as  to  the  sum  needed 
for  the  purposes  expressed  in  the  act,  reftised  to  raise  the  same  by  tax';  MM 
that  they  could  be  compelled,  by  wmttdomm^^  to  do  so. 


M 


OTION  for  a  mandamus  to  compel  the  defendants  to 
raise  money  by  tax* . 


(7.  S.  LetUTj  for  the  relators, 
W.  A,  Beaehy  for  tho  defendants. 

PoTTSRy  J.  This  is  an  application  by  the  relators,  claim* 
ing  to  be  a  body  corporate,  created  by  statute,  {Chap.  353 
of  the  LawB  of  1867,)  and  that  they  are  thereby  invested 
with  certain  powers,  for  educational  purposes,  within  the 
limits  of  the  village  of  Saratoga  Springs,  for  a  mandamus 
against  the  defendants,  who  are  trustees  of  said  village, 
and  who,  as  such  trustees,  are,  by  the  terms  of  the  17th 
section  of  the  same  act,  directed  and  empowered,  and  it  is 
also  therein  expressed  to  b^  their  doty,  to  raise  and  collect, 

Vol,  LIV.  31 
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by  tax,  in  the  same  manner  as  other  taxes  are  collected, 
such  soms  as  the  said  ^^.board  of  education"  shall  deem 
needful  in  order  to  organize  and  carry  on  the  schools 
within  the  district,  composed  of  the  territory,  within  the 
corporate  limits  of  said  village.  The  relators  have  made 
the  required  certificate,  and  notified  the  defendants  of 
the  amount  needed  for  the  purposes  expressed  in  said  act, 
to  wit,  the  sum  of  (6000.  The  defendants,  after  such 
certificate  and  notice,  at  a  meeting  of  their  board  hAd  on 
the  15th  day  of  June,  1867,  and  after  taking  into  consider- 
ation the  said  action  of  the  relators,  refused  to  raise  the 
said  sum  according  to  such  requirements.  They  placed 
their  refusal  on  the  ground  that  the  act  in  "question  is  un- 
constitutional, and  gaye  notice  of  their  said  action  to  the 
relators. 

As  the  mandamus  applied  for  is  to  compel  the  defend- 
ants to  raise  the  said  sum  of  money  under  and  by  virtue 
of  the  provisions  of  the  act  referred  to,  it  will  be  our  first 
duty  to  examine  the  question  so  raised  between  the  par- 
ties. It  may  be  proper  to  state,  that  it  appears  from  the 
papers  before  me,  that  ^'  the  board  of  trustees  of  said  vil* 
lage"  consists  of  six  members,  three  of  whotn.  voted  to 
raise  the  required  sum,  and  the  three  defendants  named  in 
the  pikers  voted  against  the  raising  of  the  same.  Such 
act  of  that  board  is,  in  legal  effect,  a  refusal  to  raise  the 
said  sum,  for  the  reason  that  a  m^ority  did  not  vote  in 
favor  of  the  requisition. 

The  defendants  claim  that  the  relators  show  no  legal 
right  under  this  act  of  the  legislature,  so  £u*  as  it  consti- 
tutes  them  ^^  the  board  of  education  of  the  union  free 
school  of  the  village  of  Saratoga  Springs,"  to  make  such 
a  requisition,  inasmuch  as  the  said  act  is  unconstitutional 
and  void ;  that  therefore  the  relators  show  no  title  to  their 
office,  or  right  to  require  the  defendants  to  raise  the  said 
sum  of  money.  The  principal  or  material  ground  of  this 
objection  is,  that  the  legislature  have  assumed  to  agpai$U  at 


I 

I  SOHKNBCTADY-JULT,  1867  488 


The  People  V.  Bennett 


officers^  the  members  of  the  board  of  edaoation,  in  eontra* 
vention  of  article  X,  eection  2  of  the  constitution  of  this 
State,  which  is  as  follows:  ^^AU  countjf  officers^  whose 
election  or  appointment  is  not  provided  for  by  this  eonsti- 
tation,  shall  be  elected  by  the  electors  of  the  respective 
eounties,  or  appointed  by  the  board  of  supervisors^  or 
other  county  authorities  as  the  legislature  shall  direct 
All  city^  toum^  and  vtlkye  officers,  whose  election  is  not  pro- 
vided for  by  this  constitution/  shall  be  elected  by  the 
electors  of  such  cities,  towns  and  villages,  or  of  some 
division  thereof^  or  appointed  by  such  authorities  thereof  as 
the  legblature  shall  designate  for  that  purpose.  All  ot?ier 
officers^  whose  election  or  appointment  is  not  provided  for  by 
this  constitution,  and  all  officers  whose  office  may  Jiere<rfter  be 
created  hy  lawy  shall  be  elected  by  the  people,  or  appointed 
as  the  legislature  may  direct/'  We  are  to  presume  that  the 
framers  of  this  constitution,  When  they  spoke  of  eountfff 
eity,  town  and  mUage  officers,  spoke  of  them  as  such  officers 
were  then  known  and  distinguished  by  existing  laws ;  and 
statutes  were  then  in  existence,  in  which  county,  city, 
town  and  village  officers  were  designated  and  particularly 
enumerated  by  their  names  of  office. 

By  article  1,  section  17,  of  this  same  constitution,  it 
was  declared  **that  all  the  acts  of  the  legislature  then  in 
force,  and  not  repugnant  to  that  constitution,  should  con«> 
tinue  to  be  the  law  of  the  State,  subject  to  such  alterations 
as  the  legislature  might  make  concerning  the  same."  At 
that  time,  there  was  a  statute  of  this  State  directing  the 
manner  of  electing  county  officers,  which  was  thus  pre^ 
served  in  force ;  but  as  the  officers  in  question  are  not 
claimed  to  be  coimty  officers,  there  is  nothing  in  the  first 
branch  of  the  section  2,  article  10  of  the  constitution, 
above  cited,  applying  to  the  officers  in  question.  We 
therefore  give  that  branch  no  further  consideration.  The 
second  branch  of  this  second  section  of  article  10  is  made 
applicable  to  dty^  town  and  viUage  officers.    I^e  election 
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of  these,  except  justicee  of  the  peace,  is  not  in  tenas  pro- 
Tided  for  in  the  constitntion.  They  are  therefore  to  be 
elected  by  the  elector^  of  such  city,  town  or  villa^,  or  by 
the  electors  of  some  division  of  such  city,  town  or  village; 
or,  are  to  be  appointed  by  such  authorities  as  the  legisla- 
ture shall  designate  for  that  purpose.  Excluding  city 
officers  as  inapplicable,  we  may  inquire,  are  the  relators 
town  or  village  officers  ?  They  certainly  do  not  come  within 
the  enumeration  of  town  officers,  as  declared  in  1  Remed 
8tatute9y  340,  §  3;  5^A  eJL  815,  who  are  therein  specified 
to  be,  supervisor,  town  clerk,  assessors,  collector,  overseers 
of  the  poor,  commissioners  of  highways,  superintendent 
of  common  schools,  constables,  town  sealer  of  weights 
and  measures,  overseers  of  highways,  and  pound  masters. 
Neither  by  this  enumeration,  or  otherwise,  are  the  newly 
constituted  board  of  'education  town  officer^ ;  nor  can 
they,  appropriately,  be  called  such,  as  we  may  judicially 
notice  that  this  village  is  but  a  part  of  the  town.  As 
inappropriately  could  trustees  of  school  districts,  who 
were  such  before  the  passage  of  the  act  in  question,  be 
cfilled  town  officers.  School  districts  are  not  limited  by 
town  lines;  they  are  often  composed  of  territory  in  ad* 
joining  towns,  and  they  are  not  elected  at  town  meetings. 
They  are  not  properly  village  officers.  At  the  time  the 
constitution  was  adopted,  the  special  charter  of  each  vil- 
lage  contained  an  enumeration  of  its  proper  officers ;  and 
the  first  general  law  for  the  incorporation  of  villages  was 
subsequently  passed  in  1847.  {Laws  of  1847,  ch.  426.) 
This  act  enumerates  the  list  of  village  offieere,  (§  25,)  as 
follows:  Five  trustees,  three  assessors,  oue  collector,  one 
treasurer,  one  clerk,  street  commissioners  and  fire  ward- 
ens. (Trustees  of  school  districts  are  not  mentioned.) 
No  others  are  known  as  village  officers,  under  the  general 
law,  than  those  specified.  The  act  we  are  considering  has 
not  named  or  constituted  them  town  or  village  officers, 
nor  does  the  charter  of  the  village  of  Saratoga  Springs, 
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(Laws  of  1866,  chap.  220,)  which  enumerates  the  village 
officers  thereof,  (§  4,)  name  trustees  of  school  districts  as 
village  officers. 

It  is  perfectly  clear  then,  that  neither  the  officers  created 
by  the  act  of  1867,  {Laws  of  1867,  chap,  353,)  nor  the 
trustees  of  school  districts  within  the  Corporate  limits  of 
the  village  of  Saratoga  Springs,  are,  by  any  known  enu- 
meration of  pfficers^  e&untjfj  dty^  town  or  village  officers, 
within  the  meaning  of  the  first  and  second  branches  of 
section  2,  of  article  10  of  the  constitution,  referred  to. 

The  third  branch  of  section  2  of  said  article  seems  to 
have  been  made  and  intended  for  just  such  a  case ;  and 
it  clearly  embraces  in  its  scope  of  language,  not  only  trus- 
tees of  school  districts,  but  also  all  officers  whose  offices 
might  be  thereafter  created ;  such  as  boards  of  education, ' 
and  the  like;  so  that,  whether  the  relators  are  called 
school  trustees,  or  members  of  ^^  the  board  of  education," 
or  by  any  other  name,  title  or  character  of  school  officers, 
and  though  possessing  by  their  creation  substantially  the 
same  powers,  and  exercising,  or  attempting  to  exercise, 
the  functions  or  duties  of  school  trustees,  there  can  exist 
no  reasonable  doubt  that,  as  against  this  objection,  the 
legislature  have  not  transcended  their  legitimate  powers, 
by  the  enactment  in  question,  and  in  the  creation  of  the 
relators  as  a  board  of  education,  with  the  powers  therein 
conferred.  ^Wliether  this  board,  as  created,  possesses  tnore 
or  less  powers  than  ordinary  school  district  trtistees,  they 
are  clearly  brought  within  the  third  branch  of  section  2, 
article  10  of  the  constitution,  as  officers  ^^  whose  offices 
may  hereafter  be  created,  by  law,'*  and  may  therefore  be 
appointed  by  the  legislature. 

It  is  also  claimed  by  the  defendants,  that  this  act  is  un- 
constitutional and  void,  as  being  in  violation  of  section  16, 
article  3  of  the  constHution,  which  is  in  the  following 
words :  "  No  private  or  local  bill  which  may  be  passed  by 
the  legislature  shall  embrace  mord  than  one  subject,  and 
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.  that  shall  be  expressed  in  the  title."  If  this  objection  is 
sound,  and  true,  and  has  application  to  the  act  in  ques- 
tion, the  defendants  are  not  bound  to  obey  the  mandate 
of  this  enactment 

I  think  it  may  be  conceded  that  the  act  in  question  is 
local,  according  to  the  general  understanding  of  that  term; 
it  is  confined  to  the  locality  of  Saratoga  Springs.  The 
only  question  then,  under  this  objection,  is,  does  it  in  fact 
embrace  more  than  one  subject?  The  title  of  the  act  is, 
^^An  act  to  consolidate  the  several  school  districts  and 
parts  of  dieftricts  within  the  corporate  limits  of  Saratoga 
Springs,  and  to  establish  a  free  union  school  or  schools 
therein.*' 

What  then  was  the  ^^wiject'^  about  which  the  enact- 
ment was  made  T  The  subject  was^  "  the  eBtahUshment  of 
a  free  union  school  or  schools  within  the  corporate  limits  of 
Saratoga  Springs.'*  If  the  title  of  the  act  had  been  in  the 
words  we  have  italicized,  only,  could  there  have  been  any 
doubt  that  the  legislature  had' power  to  make  all  needful 
and  incidental  provisions  to  perfect  the  objects  or  suljeet 
of  that  act?  This  necessity  might  call  for  the  consolida- 
tion of  the  several  school  districts  within  that  territory, 
and  if  so,  it  could  have  been  done,  \%ithin  the  power  of 
the  legislature,  without  expressing  it  in  the  title  of  the 

«  ^^  ft 

act,  as  they  have  done.  It  does  no  harm  in  the  title, 
but  it  is  surplusage  and  needless,  even  there.  '  This  con- 
solidation of  districts  relates  to  the  subject  of  a  free  school 
or  schools  within  that  village,  and  is  a  convenient  part  of  the 
necessary  machinery  to  perfect  that  object,  or,  ^Hhe  subject'** 
It  is  insisted  that  this  act  confers  upon  the  board  of  educa- 
tion the  power  to  order  the  trustees  of  the  village  to  iraise 
money,  and  to  tax  the  citizens  for  all  needful  means  to 
organize  and  carry  on  such  school  or  schools,  in  the  same 
manner  as  other  taxes  are  collected ;  and  that  this  subject 
of  taxation  is  not  expressed  in  the  title  of  the  act  Is  not 
the  raising  of  money  to  support  and  mtaintdn  this  school 
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or  sohools  a  necessary  part  of  the  establishment  of  the 
school  ?  Can  it  be  established  without  means  ?  Is  any 
body  taken  by  surprise  because  a  provision  to  support  the 
sphool  was  inserted  in  the  act  ?  Is  a  provision  that  is  a 
necessary  part  of  the  same  subject,  to  be  called  atiother  and 
Sk  different  subject?  Did  the  framers  of  the  constitution 
intend  that  every  separate  provision  of  every  law  upon 
one  subject,  or  having  one  object,  should  be  expressed  in, 
its  title  7  We  must  not  charge  them  with  such  absurd- 
ities. This  constitutional  provision  was  for  a  practical 
and  sensible  purpose.  Had  this  act  contained  a  provision 
incorporating  the  mineral  springs  of  said  village,  or  other 
subject  foreign  to  schools,  it  would  have  been  obnoxious 
to  the  charge  of  embracing  more  than  one  subject.  This 
suggestion  illustrates  the  meaning  of  the  provision.  €uch 
an  incorportion  would  have  been  a  violation  of  this  con- 
stitutional provision.  The  object  and  meaning  of  the  pro- 
vision is  plain ;  the  provision  itself  is  wise^  but  I  am 
unable,  however,  to  discover  in  this  act  any  infraction  of 
the  last  cited  constitutional  guai^d.  The  act  and  its  vari- 
ous provisions  all  seem  to  relate  to  one  object  They  all 
seem  to  relate  ^  the  subject  of  the  bill  in  question,  and 
to  be  necessary  incidents  and  appropriate  provisions  of 
the  law,  to  organize  and  carry  on  the  school. 

The  legislative  power  of  the  State,  when  free  from  con- 
stitutional restrictions,  is  the  supreme  power  in  the  enact- 
ment of  laws.  All  the  citizens  of  the  State  owe  obedience 
to  its  authority^  and  it  is  their  duty  to  yield  that  obe- 
dience when  laws  have  been  passed  with  the  usual  solem- 
nities, except  in  cases  where  thejr  nulliiy  and  invalidity 
are  beyond  reasonable  doubt.  It  is  one  of  the  lament- 
able dispositions  of  the  age,  to  refuse  to  obey  legislative 
enactments  that  conflict  with  the  interests  or  prejudices 
of  individuals,  until  the  question  of  their  validity  has  first 
been  passed  upon  by,  and  through,  the  whole  series  of 
coortSy  to  the  last  extreme ;  and  laws  intended  for  the 
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promotion  of  the  morals,  or  for  the  edacation  and  im- 
provement of  the  masses^  are  not  only  not  an  exception 
to  this  sentiment  of  hostility,  but  seem  to  excite  the  more 
bitter  feelings  of  opposition  than  othenf ;  and  while  it  is 
the  conceded  right  of  individuals  to  resist  the  operation 
of  unjust  and  unconstitutional  laws  Which  affect  their 
properly  or  their  rights,  and  to  seek  the  aid  of  judicial 
power  to  pronounce  such  laws  void,  as  to  them,  they  should 
also  beai*  in  mind  that  it  is  a  delicate  duty  for  the  judicial 
branch  of  .the  government  to  come  in  conflict  with,  and 
to  nullify  and  overthrow,  the  authority  and  acts  of  the 
legislative  branch.  Such  acts  on  the  part  of  the  courts 
are  looked  upon  with  great  jealousy,  as  assuming  arbitrary 
power.  A  distinguished  judge  of  Massachusetts,  the  late 
Chief  Justice  Shaw,  well  remarked,  that  ^'  courts  of  justice, 
when  called  upon  to  pronounce  the  invalidity  of  an  act 
of  legislajbion,  passed  with  all  the  forms  and  solemnities 
requisite  to  give  it  the  force  of  law,  will  approach  the 
question  wi^  great  caution,  examine  it  in  every  possible 
aspect,  and  ponder  on  it  as  long  as  deliberation  and  pa- 
tient attention  can  throw  any  light  upon  the  subject,  and 

■ 

never  declare  a  statute  void,  unless  the  nullity  and  inval- 
idity of  the  act  are  placed,  in  their  judgment,  beyond  rea- 
sonable doubt."    (16  Piek.  95.) 

I  have  given  this  cautious  examination  and  thought  to 
the  statute  in  question,  and  am  entirely  clear  in  the  opin- 
ion that  the  objections  raised  by  the  defendimts  are  not 
sound,  or  well  taken.  This,  probably,  comprises  the  whole 
duty  required  of 'me,  upon  the  case  as  presented ;  and  here 
I  might  properly  stop.  But  I  feel  disposed  to  add,  that 
performing  this  duty  I  have  been  equally  cautious  not  to 
allow  my  individual  opinions,  as  to  the  benign  and  whole-* 
some  objects  of  the  acts  in  question,  to  have  any  influence 
in  the  decision.  The  hostility  to  the  act  in  question  is  • 
doubtless  based  upon  a  present  belief,  by  its  opponents, 
that  the  execution  of  its  provisions  will  be  oppressive  in 
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the  increased  taxation  it  will  occasion.  AH  experience 
has  taught  ta  the  contrary  of  this  view.  The  expenses  of 
criminal  police  will  probably  be  diminished  in  a  greater 
proportion  than  the  expense  of  education  is  increased. 

*^  Better  buQd  school  rooms  for  the  boys, 
Than  jails  end  priaoDS  fSor  tZie  men," 

is  a  sentiment  wllibh,  if  not  very  poetic,  contains  a  prac- 
tical lesson  of  experience. 

The  defendants,  in  their  opposition,  claim  to  act  offi- 
cially as  trustees  of  the  village  of  Saratoga  Springs.  The 
result  would  be,  treating  them  as  such  officials,  that  which 
way  soever  this  motion  is  decided,  the  village  corporati9n 
or  the  people  of  the  village  would  ultimately  be  made 
liable  to  pay  the  costs.  Both  parties  seem  to  be  litigating 
at  the  public  expense.  The  writ  of  mandamus  applied  for 
by  the  relators  is  certainly  a  high  prerogative  writ  of  ex- 
traordinary power^  and  which  courts  are  reluctant  to  put 
in  exercise^  except  when  no  other  adequate  remedy  is  pro- 
vided by  law ;  but  in  a  proper  case,  when  the  public  inter- 
ests demand  its  use  to  compel  the  performance  of  duty 
by  public  officers,  the  courts,  in  the  discharge  of  a  proper 
judicial  discretion,  will  direct  it  to  issue.  This  seems  to 
me*to  be  such  a  case.    The  writ  may  issue. 

I  am  unable  to  see  in  this  case  such  a  reasonable  cause 
for  the  action  of  the  three  defendants  named,  in  setting  up 
an  opposition  to  this  plain  act  of  the  legislature,  as  to 
justify  me  in  awarding  costs  against  the  village  for  their 
refusal  to  obey  an  act  of  the  legislature.  I  think  justice 
will  be  better  promoted  by  ordering  the  defendants,  Ben- 
nett, O'Gorman  and  Teft,  to  pay' the  costs  of  this  motion* 
personally.    Let  such  be  the  order.  * 

[SoHBVBCtADT  Sfbcial  Tbbx,  Jvlj  27, 1867.    FoUiTf  JoBtice.] 
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The  question  of  probable  cause,  In  actions  for  false  imprisonmeni,  has  been 
settled  as  an  important  one,  by  the  common  law,  fh>m  time  immemorial. 
The  absenee  of  probable  cause  was  always  alleged,  in  the  dedaiatioD,  and 
was  a  necessary  allegation.    Ftr  Pottbb,  J. 

An  important  distinction  is  recognaied,  in  this  dass  of  eases,  both  in  the 
English  courts  and  in  our  own,  viz.,  the  distinetki^^tweeh  an  arrest  made 
by,  or  at  the  instance  of,  a  private  person,  and  one  made  by  magistrates  or 
other  police  or  public  offioera,  where  the  defense  pleaded  is,  peobable  oause 
for  the  arratt 

If  an  innoosnt  penon  is  arrested  upon  suspicion,  by  a  pdvale  indiMual,  sndi 
individual  is  eauused,  if  a  felony  was  in  feet  committed  and  there  was  rea- 
sonable ground  to  suspect  the  person  arrested.  But  if  no  felony  was  com- 
mitted by  any  one,  and  a  private  individual  arrest,  wiiliout  wairant,  such 
arvest  is  illegal,' though  an  officer  would  be  justified  if  he  acted  upon  inform- 
stion  fh>m  another  which  he  had  reason  to  rely  on. 

Provost  marshals  appointed  under  the  act  of  congress  of  Mardi  8, 186&»  and 
their  deputies,  are  such  officers  as  by  law  possess  the  power  to  arreat  an 
individual  where  there  is  probaUe  cause  for  believing  that  he  is  a  deserter. 

A  pfovost  marshal  is  a  public  officer ;  his  duties  concern  the  puUio,  and  are 
eomwctad  with  the  administration  and  execution  of  Justice ;  and  hie  office 
bears  the  same  relation,  in  some  respects,  to  the  military  oouits,  thai  afaeriift, 
marshals,  constables  and  peace  officers  do  to  the  civil  courts.  His  acti, 
performed  by  authority  of  law,  are  done  by  ''  due  process  of  law,"  within  the 
meaning  of  the  6th  article  of  the  amendments  to  the  constitution  of  the 
United  States. 

There  can  be  no  difference  in  the  powers  of  the  same  character  of  officers, 
whether  performing  their  duties  under  the  general,  or  the  state,  governments. 
The  common  law  previls  in  both. 

What  circumstances  were  held,  in  this  case,  to  amount  to  probable  oanse  for 
arresting  the  plaintiff  as  a  deserter. 

In  an  action  for  felse  imprisonment,  the  question  whether  the  defendant  had 
probable  cause  for  the  arrest,  upon  undisputed  facts,  is  a  question  for  the 
court,  ^ot  for  the  jury.  If  the  fects  are  in  oonffict,  the  Juiy  must  find  the 
fects,  and  when  found,  it  is  a  question  of  law  whether  th^  amount  to  prob- 
able cause. 

In  tryipg  the  legality  of  acts  done  by  provost  marshals  and  their  deputies,  in 

the  exercise  of  their  duty,  great  latitude  should  be  allowed ;  a  public  duty 

'being  imposed  upon  them,  for  public  purposes,  and  they  being  punishable 

for  a  neglect  of  duty,  if  they  fail  to  act,  in  a  case  where  ihen  is  suffijaeni  or 

probable  cause  for  acting. 

The  7th  section  of  the  act  of  congress  of  March  8, 1868,  {Lam  of  the  TTnited 
Stat0tf  1888,  ehtip.  76,)  which  provides  "that  it  shall  be  the  duty  of  the  pro- 
vost marshals  to  arrest  all  deserters    *■  *    *    wherever  thoy  may  be  fooad, 
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and  to  mbA  them  (o  the  aeareBt  mUitaiy  oonunaDder  or  inilitarf  post/*  ii, 
like  all  other  statutes,  to  be  reasonably  conatmed ;  and  it  being  entirely 
silent  as  to  the  iim$  within  which  the  deserter  shaU  be  sent  to  the  military 
poet,  the  ofltesr  is  boond  to  send  him  within  some  reasonable  period. . 

'What  is  a  reasonable  period  is  generally  a  question  loi  lact^  dependent  upon 
the  exigencies 'of  the  case. 

It  is  not  settled  as  a  question  of  law,  tbat^  without  reference  to  the  prsssing 
duties,  and  the  demands  upon  the  time,  of  public  officers,  and  their  necessary 
attention  to  other  business  of  the  pubUc,  four  days  is  such  an  unreasonable 
detention  as  to  make  the  officer  goUty  of  riolatlag  the  language  of  a  statute 
specifying  no  time,  and  render  him  liable  for  false  imprisonment. 

ne  plaintiff  being  arrested  as  a  deserter,  and  put  in  a  lock-i^>  until  he  oould 
be  sent  to  the  nearest  military  post,  asked  pennission  to  stay  there  until  he 
could  hear  from  Boston,  rather  than  be  sent  a  distance  of  170  miles  to  a 
niUtary  posty  and  there  take  the  <dianoes  of  a  stUI  longer  delay^  in  confine- 
meiit.  Pennission  was  gitin  accordingly,  and  he  remained  in  the  lodc*up 
four  days,  when  he  was  discharged.  MtU  that  this  ftimished  a  legal  excuse 
for  the  detention,  if  it  did  not  completely  estop  the  plaintiff  from  bringing 
an  action  fcr  frdse  imprisonment. 
,  'Where  probaUe  cause  for  an  arrest  is  shown,  whether  it  appear  firom  extrinsic  . 
I     •  dvoumslaaoes,  or  froaa  the  conduct,  falsehoods  on  contradiotioBS  of  the  partf 

arrssted,  the  o9eer,  acting  without  malice  or  bad  motiye,  wiU  be  protected,  if 
acting  in  the  line  of  his  duty. 

The  unreasonableness  of  the  time  of  detention  is  a  distinct  question  ttom  that 
of  the  irst  arrest,  if  (She  arrest  Itself  can  be  Justified. 

THIS  action  is  for  falsely  imprisoning  the  plaintiff^  and 
charging  it  to  be  with  a  malicions  intent  to  injure  him. 
The  defendant  Butler  was  provost  marshal  of  the  18th 
congressional  district  of  the  State  of  New  York,  and  the 
defendant  Marcellus  was  his  deputy^  under  the  act  of  con* 
gress  of  March^  1863.  The  defendants  set  up  as  a  defense, 
in  their  answer,  that  the  defendant  Marcellus  at  the  time, 
to  wity  31st  August,  1864,  had  good  reason  to  suspect  and 
believe,  and  did  suspect  and  believe,  that  the  plainti£P  was 
tk  deserter  from  the  military  service  of  the  United  States,  ^ 
and  so  suspecttng  and  believing,  as  was  his  duty,  arrested 
the  plaintiff  within  said  district  and  brought  him  before 
the  defendant  Butler,  who  was  provost  marshal  of  the 
18th  district,  and  thereupon  the  said  defendant  Butler 
detained  and  held  the  plaintiff  in  custody  until  he  oooj^ 
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ascertain  whether  he  wae  a  deserter,  aud  no  longer ;  which 
is  the  imprisonment  complained  of.  The  cause  was  tried 
at  the  Schenectady  circuit,  in  October,  1867,  when  the 
complaint  was  dismissed,  and  judgment  for  costs  entered 
for  the  defendants,  from  which  the  plamtiff  appealed. 
The  other  material  facts  appear  in  the  opinion. 

D*  O.  Beattg^  for  the  plaintiff 

W.  A.  Dartj  for  the  defendants^ 

Bff  the  Oawrt,  Pottbr,  J.  The  complaint  of  the  plaintiff 
is  on  the  ground  that  the  defendants  had  not  probable 
cause  for  the  arrest  and  detention.  Only  two  points  are 
necessary  to  be  considered,  in  the  case,  first  May  an 
arrest  be  made  on  probable  cause  7  And,  second;  had  the 
defendants  probable  cause  to  make  the  arrest  in  this  case, 
and  to  detain  the  plaintiff  on  such  arrest  T  We  may,  at 
this  stage  of  the  examination,  clear  the  case  of  two  ques- 
tions that  sometimes  are  mingled  with  or  have  influence 
upon  the  facts  of  the  case,  and  which  are  often  eomtroUing 
of  its  resuUi,  to  wit,  actual  malice,  and  knowledge  of  the 
plaintiff's  innocence  by  the  defendants.  The  plaintiff  was 
an  entire  stranger  to  the  defendants,  and  therefore  neither 
of  these  questions  can  be  presumed  against  the  defendants. 
Ko  malice  was  claimed.  This*  question  was  not  control 
verted.  This  relieves  the  case  of  much  of  the  embarrass- 
ment, which  those  questions^  as  facts,  sometimes  present ; 
for  it  sometimes  happens  that  the  same  act,  done  by  the 
same  person,  proceeding  from  an  evil  or  bad  motive,  is 
actionable,  which  would  not  be  so  actionable,  if  proceeding 
from  the  honest  intent  to  discharge  a  public  duty. 

1.  The  question  of  probable  cause,  in  actions  for  fiEJse 
imprisonment,  has  been  a  question  that  has  been  settled  as 
.  an  important  one  by  the  common  law,  firom  time  immemo- 
rial.   The  absence  of  probable  cause  was  always  alleged 
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in  the  declaration.    (2  OhiUy  on  PI  376,  377.)    It  was  a 
neeefisary  allegation.  sA>vca<)  —  dimtf^  t>eoer  cu  ^cutkor. 

An  important  diatiBetion  is  recognized  in  tiiis  class  of* 
oases,  both  in  the  English  courts  and  in  our  own;  and 
which  distinction  may  determine  this'case,  and  should  be 
stated  here,  so  that  it  may  be  kept  in  view  throughout  the 
discussion.  It  is  the  distinction  between  an  arrest  made 
by,  or  at  the  instance  of,  a  private  person;  and  one  made 
by  magistrates  and  other  police  or  public  officers,  where 
the  defense  pleaded  is  probable  cause  for  the  arrest  This 
distinction  has  never  been  questioned  as  existing  in  the 
law,  though  counsel  do  not  always  remember,  or  appre- 
ciate it  Jn  the  case  of  Sanmel  v.  Pat/me,  {Doug.  B.  358,) 
tried  before  Lord  Mansfield,  he  held  ^^  that  a  peace  officer 
may  justify  an  arrest,  on  a  reasonable  charge  of  felony, 
without  a  warrant,  although  it  should  afterwards  appear 
that  no  felony  had  been  committed ;  but  a  private'  indi- 
vijddal  cannot  ;'*  and  his  lordship  remarked,  that  this  would 
be  a  most  mischievous  rule,  applied  to  an  officer ;  and  after- 
wards, upon  a  rule  to  show  cause,  he  held  that  the  consta- 
ple  and  his  assistants  were  justified.  One  Payne,  a  private 
individual,  gave  the  information  to  the  constable  upon 
which  the  arrest  was  made.  Payne  and  the  constable,  and 
his  two  aasistants,  were  all  sued.in  an  action  for  false  im- 
prisonment. On  a  sew  trial  granted.  Lord  Mansfield 
again  presided,  and  upon  his  charge  a  verdict  was  taken 
against  Payne,  and  in  favor  of  the  cpnstable  and  his  assist- 
ants. To  sustain  this  rule,  a  case  was  cited  from  the 
Year  Book  (7  Em.  IV,  p.  83^  pi  3.)  This  rule  and  distinc- 
tion was  also  recognized  in  Hopkins  v.  Orowe,  (7  Oar.  ^  P. 
371,)  and  in  West  v.  BaxenddU,  (67  Eng.  Com.  L.  141.) 
In  our  own  court,  in  the  case  of  Holley  v.  Mixy  (3  Wend. 
350,  353,)  Ch.  J.  Sav^ige  laid  down  the  rule  thus :  ''  If  an 
innocent  person  is  arrested  upon  suspicion,  by  a  private 
individual,  such  individual  is  excused,  if  a  felony  was  in 
fact  committed,  and  there  was  reasonable  ground  to  sus* 
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peot  the  person  arrested.  Bat  if  no  felony  was  committed 
by  any  one,  and  a  private  individual  arrest,  without  war* 
ranty  such  arrest  is  illegal,  though  an  oOicet  woold  be  jus- 
tified if  he  acted  upon  information  from  another  which  he 
had  reason  to  rely  on,''  citing  OMUy  ^n  Or.  Law,  15y  and 
S  Oamp.  420.    The  same  distinction  is  also  repeated  in 

^  Bnno%  Y.  Ohad$ey,  in  the  opinion  of  Emott,  J.,  (39  BaiA^ 

La62,  263.) 

We  proceed,  then,  to  the  examination  of  the  pointy  were 
the  provost  marshal  and  his  d^uty  such  officers  as  by  law 
possessed  the  power  to  arrest  theplaintiff  on  probable  cause 
appearing  to  them  for  believing  that  he  was  a  deserter  ? 

By  the  5th  section  of  the  act  of  congress,  entitled  ^  An 
act  for  the  enrolling  and  calling  out  the  national  fbroes, 
and  for  other  purposes,"  passed  March  3, 1863,  **  all  able 
bodied  citizens  between  the  ages  of  twenty  and  fortf-five 
(with  certain  exceptions)  were  declared  to  constitnte  the 
national  forces."  Section  4  provided  for  the  appointsient 
in  every  congressional  district,  of  one  provost  marshal,  who 
should  be  subject  to  the  orders  of  the  provost  ma»hd 
general,  whose  office  should  form  a  separate  bureau  of  the 
war  department.  By  section  6,  it  was  made  the  duty  of 
the  provost  marshal  general,  with  the  approval  of  the 
secretary  of  war,  to  make  rules  and  regulations  ibr  the 
government  of  his  subordinates.  By  section  7,  U  tMis  modi 
the  diUff  of  the  provost  marshals  to  arrest  all  deserters, 
whether  regulars,  volunteers,  militiamen  or  persons  called 
into  service  under  that  or  any  other  act  of  congress, 
wherever  they  might  be  found,  and  to  send  them  to  the 
nearest  military  commander,  or  militaiy  post ;  and  to  obey 
all  lawful  orders  and  regulations  of  the  provost  marshal 
general,^'  fcc.  The  preamble  of  this  act  recited,  as  a  rea* 
son  for  its  passage,  the  existence  of  a  state  of  insurrc^etion 
and  rebellion,  and  the  necessity  of  a  militaiy  force,  &c. 
Without  this  preamble,  the  courts  could  take  judicial 
notice  of  those  matters.    This  act  expressly  made  it  the 
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daty  of  proYoet  marshalB  to  arrest  deeerters.  He .  was 
therefore. a  public  officer;  his  duties  concerned  the  pnblic, 
and  were  oonnected  with  the  administration  and  execution 
of  justice;  he  was  an  executive  officer.  His  <^ce  bore 
the  same  relation,  in  some  respects,  to  the  militaiy  courts, 
that  sheriffs,  marshals,  constables  and  peace  officers  do  to 
the  civU  courts.  .  His  acts  performed  by  authority  of  law^ 
are  by  *^  due  process  of  law/'  within  the  meaning  of  the 
6th  article  of  the  wnendments  to  the  United  Stales  con- 
stitution* {Mwrrag's  Les$ee$  v.  Hoboken  Land  Imp.  Oo.^ 
18  Siw.  27«  S.  B.  272.)  There  can  be  no  difference  in  the 
powers  of  the  same  character  of  Noffices,  whether  perform- 
ing their  duties  under  the  general  or  the  State  goverments ; 
the  common  law  prevails  in  both. 

It  being  the  duty  of  the  provost  marshal  to  arrest  desert- 
erS|  iffk&m  may  he  arrest  them  T  Must  he  wfut  until,  by 
trialand  sentence,  they  have  been  adjudged  and  convicted, 
of  desertion  ?  Who  ihen  would  be  arrested,  if  trial  is  to 
precede  the  arrest  ?  When  would .  public  officers  be  found 
to  arrest^  if  at  the  peri]  of  an  action  of  false  imprisonment 
in  all  eases  where  an  acquittal  iSoUows  ?  The  proposi- 
tion is  absurd.  The  law  has  been  otherwise  settled  for 
hundreds  of  years.  Hale,  in  his  Flem  of  the  Orown^  {vol  2y 
p.  85,)  says :  *'  There  are  certain  officers  and  ministers  of 
'  public  justice,  that  ^wrtute  cffieiiy  are  empowered  by  law 
to  arrest  felons^  or  tho$e  mspeeted  of  felony,  and  that  be- 
fore conviction  or  indictment;  and  these  are  under  a 
greater  protection  of  the  law  in  execution  of  their  office ; 
Ist^  because  they  are  persons  more  eminently  trusted  by 
the  law ;  2d,  because  they  are  by  law  punishable  if  they 
neglect  their  duty  in  it"  And  he  adds,  ^^  that  they  should 
have  the  greatest  protection  and  encouragement  in  the 
due  execution  of  their  office.  If  persons  that  are  pursued 
by  these  officers  for  felony,  or  for  just  suspicion  thereof; 
nay,  for  brekch  of  the  peace,  or  suspicion  thereof,  such  ae 
night  walkers,  and  persons  unduly  armed,  shall  not  yield 
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themselves  to  these  officers,  but  shall  either  resist  or  flj, 
before  they  are  apprehended,  or  being  apprehended,  shall 
rescue  themselves,  and  resist  or  fly,  so  that  4hey  cannot 
be  otherwise  apprehended,  and  are  upon  necessity  slain 
therein  because  they  cannot  be  otherwise  taken,  it  is  no 
felony  in  these  officers  or  their  assistants,  though  possibly 
the  parties  killed  are  innocent"  *^  The  officers  I  here  in- 
tend, are  justices  of  the  peace,  sheriffs,  coroners,  constables 
and  watchmen,  and  when  I  mention  these,  I  also  include 
all  that  come  in  their  aid  and  assistance,  for  every  man  in 
euch  cases  is  bound  to  be  aiding  and  assisting  to  these 
officers  upon  their  charge  and  sununons  in  preserving  the 
peace,  and  apprehending  malefactors,  especially  felons." 
{See  also  Haaft  P.  G.  301;  Boscoe^s  Orim.  JSv.  743;  1  HtO, 
170  and  atUhoritieej  eupra;  Wood  v.  United  States,  16  Pe- 
ters,  342.)  Such  authority  and  power  has  never  been 
.  questioned,  and  its  exercise  is  a  commendable  duty.  How, 
otherwise,  in  a  state  of  war,  insurrection  or  rebellion,  could 
the  rules  of  war  and  discipline  of  the  army  be  maintained 
by  the  government  ?  How,  in.  the  great  cities  of  the  land, 
could  police  power  be  exercised,  if  every  peace  officer  is 
liable  to  a  civil  action  for  false  imprisonment,  if  persons 
arrested  upon  probable  cause  shall  afteiH^ards  be  found 
innocent  ?  Police  authority  would  be  a  sham,  its  officers 
be  made  cowards,  and  government  become  a  failure. 

2d.  The  next  question  in  ofder  presented,  is,  had  the 
defendants  probable  cause  to  arrest  the  plaintiff  as  a  de- 
serter ? 

'  Let  us  look  at  undisputed  facts.  There  was  then  a  state 
of  rebellion  existing  in  the  country.  The  plaintiff  had 
resided  at  Gansgoharie,  Montgomery  county,  but  had  been 
absent  from  there*  several  years.  He  returned  about  Au- 
gust, 1863.  He  -had  been  seen  wearing  a  portion  of  soldiers' 
uniform.  By  a  law  of  congress,  the  clothes,  arms,  military 
outfits  and  accoutrements  furnished  by  the  United  States 
to  any  soldier  were  forbidden  to  be  sold,  bartered,  ex- 
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changed,  pledged,  loaned,  or  given  away ;  and  no  pereoD, 
not  a  soldier,  who  had  posseBsion  of  such  clothes,  ftc, 
shoald  have  any  right  or  interest  therein.  Any  officer, 
civil  or  military  of  the  United  St&tes,  had  the  right  to 
seize  them,  and  the  possession  of  them  by  any  person,  not 
a  soldier  or  officer  of  the  United  States,  shoald  be  prima 
facie  evidence  ot  a  violation  of  this  law.  Both  these  de- 
fendante  had  been  informed  by  a  government  officer,  that 
this  long  absentee  had  returned,  and  was^in  possession  of 
government  clothes,  and  was  believed  to  be  a  deserter. 
All  these  circumstances  appeared  before  any  pretended 
arrest  was  made.  The  plaintiff  was  then  seen  by  the 
deputy,  Marcellus,  at  the  railroad  depot  in  Schenectady, 
within  a  few  rods  of  the  provost  marshal's  office,  and  was 
invited  to  gp  there^arrested  probably.  When  questioned 
he  denied  having  been  in  the  service ;  he  denied  having 
any  soldier's  uniform.  Upon  further  examination  he  ad- 
mitted having  a  uniform,  and  then  attempted  to  explain 
how  he  came  in  the  possession  of  it,  viz :  that  he  was  in 
California;  that  Massachusetts  was  raising  a  regiment 
there ;  that  he  desired  to  come  home,  and  they  promised 
to  make  him  a  hospital  steward,  if  he  enlisted ;  that  they 
gave  him  transportation,  and  subsistence  to  Boston,  and 
there  gave  him  the  uniform ;  that  he  was  cheated  out  of 
the  place  of  hospital  steward ;  that  he  left ;  that  he  had 
never  been  mustered  into  the  United  States  service,  and 
that  he  brought  away  his  uniform.  Taking  this  statement 
with  its  plain  contradictions  of  his  first  statement  with  the . 
admitted  facts  of  being  transported,  subsisted  and  clothed 
by  government,  and  unlawfully  wearing  away  their  uni- 
form, and  denying  its  possession,  are  the  facts  upon  which 
the  provost  marshal  acted.  If  any  one  could  be  found,  in 
that  day  of  desertions  and  bounty  jumping,  (which  are 
matters  of  notorious  history,  and  of  which  we  may  take 
judicial  notice,)  incredulous,  or  verdant  enough,  to  believe 
in  the  truth  or  integrity  of  a  story  thus  detailed,  a  part  of 
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which  was  known  to  be  false,  he  would  have  been  a  most 
unfit  person  to  perform  the  executive  duties  of  provost 
marshal  Although,  remarkable  it  is,  as  it  turned  out,  the 
story  of  his  never  having  been  mustered  into  the  service 
was  true;  but  the  felony  of  taking  the  government's  cloth- 
ing was  fixed  upon  him.  The  falsehood  as  to  the  clothing, 
rendered  more  than  suspicious  the  denial  of  being  a  de- 
serter. It  is  not  necessary  to  demonstrate  further^  that 
this  statement  presented  probable  cause  to  believe  the 
plaintiff  was  a  deserter.  The  question,  whether  the  de- 
fendants had  probable  cause  for  the  arrest  upon  undis- 
puted facts,  is  a  question  for  the  court,  not  for  the  jury. 
( West  V.  Baxendaley  9  C(nn.  B,  141.  SuUon  v.  JohruUmey  1 
Term  R.  507,  545,  per  JSyre,  Baron,)  Per  Lord  Mansfield : 
^^  If  the  facts  are  in  conflict,  the  jury  must^find  the  facts, 
and  when  found,  it  is  a  question  of  law,  whether  they 
amount  to  probable  cause."  (Id,)  There  is  no  conflict 
here,  on«  the  trial,  as  to  any  material  £Eu;t  in  this  case. 
The  plaintiff's  evidence  in  this  respect  agrees  with  that  of 
the  defendants.  No  point  was  raised  or  made  on  the  trial 
that  the  arrest  was  made  with  motives  of  malice  or  op- 
pression. The  defendants  were  public  officers.  They  had 
public  duties  to  discharge.  They  were  called  to  act  in 
perilous,  arduous  and  difficult  times.  They  were  invested 
with  legal  authority  to  act '  The  law  of  the  country  im- 
posed upon  them  a  public  duty,  for  public  purposes.  They 
were  punishable  for  neglect  of  duty,  if  they  neglected  to 
act  in  a  case  where  there  was  sufficient  or  probable  caaee 
for  acting.  The  safety  of  the  government,  and  the  disci^ 
pline  of  the  army,  depended  upon  their  fidelity,  and  the 
country  was  materially  interested  in  their  conduct  It  was 
the  duty  of  the  court,  in  such  a  case,  unflinchingly  to  conae 
up  to  the  standard  of  duty,  and  pass  upon  the  questions 
that  had  been  committed  to,  and  appropriately  belonged 
to  them.  It  would  be  a  reproach  to  a  court,  under  sach 
circumstances^  if  through  timidity  or  a  desire  to  shirk 
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sponsibility,  they  ehould  leave  to  the  jury  a  question  which, 
by  the  theory  of  our  law,  they  are  incompetent  to  try,  Xo 
wit,  whether  probable  cause  for  arrest  had  been  shown. 
It  is  not  only  proper  for  the  court,  but  by  the  wisdom  of 
the  sages  of  the  law  the  courts  are  directed  to  give  great 
latitude  in  the  review  of  the  acts  of  such  officers.  In  the 
case  of  WdU  v.  McNamara,  tried  by  Lord  Mansfield,  sitting 
at  Westminster,  in  Michaelmas  term,  1779,  he  said ;  '<  In 
trying  the  legality  of  acts  done  by  military  officers  in  the 
exercise  of  their  duty,  great  latitude  ought  to  be  allowed ; 
and  they  ought  not  to  suffer  for  a  slip  of  form,  if  their  in- 
tention appears  by  the  evidence  to  have  been  upright;  it 
is  the  same  as  when  complaint.s  are  brought  against  inferior 
civil  magistrates,  as  justices  of  the  peace,  for  acta  done  by 
them  in  the  exercise  of  their  civil  duty.  The  principal 
inquiry  to  be  made  by  a  court  of  justice  ia,  how  the  heart 
stood  ?  and  if  there  appears  to  be  nothing  wrong  there, 
great  latitude  will  be  allowed  for  misapprehension  or  mis- 
takes.'' See  also  the  sensible  remarks  of  Kosekrans,  J.,  in 
GoUon  V.  Bedrdsley^  (38  Barb.  29  and  45,).  and  cases  cited 
by  him. 

This  disposes  of  all  I  propose  to  say  upon  the  acts  of  the    % 
defendants  in  making  the  arrest  in  question;  and  as  to 
their  having  probable  cause.    I  think  the  arrest  was  fully 
justified  by  the  probable  cause  shown. 

But  another  question  is  raised :  that  though  the  arrest 
itself  might  be  justified,  yet  the  period  of  imprisonment 
was  unreasonable  and  unlawful;  that' on  this  ground  the 
plaintiff  is  entitled  to  recover ;  and  t^hat  this  question  has 
in  &ct  been  adjudicated.  I  am  not  wanting  in  respect  to 
the  opinions  of  a  co-ordinate  branch  of  this  court;  nor  to 
the  wisdom,  integrity  or  patriotism  of  the  learned  jurist 
whose  opinion  has  been  cited  to  this  point  of  the  case.  It 
is  not  at  all  certain  that  the  fiacts  in  the  case  before  us  are 
identical  with  the  case  submitted  to  the  court  in  the  third 
district    I  think,  indeed,  they  cannot  be  entirely  the  same;* 
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and  this  difference  would  doubtless  have  produced  the 
difference  in  the  result  there.  Indeed  the  statement  of 
facts,  as  contained  in  the  opinion  of  the  learned  judge  in 
that  case,  presents  a  clear  difference.  He  says,  ^^  it  does 
not  appear  that  he  (plaintiff)  was  kept  in  custody  tempo- 
rarily, with  a  view  of  being  sent,  as  the  law  provides,  to 
the  time  he  was  brought  np  to  be  sent  to  If ew  York ;  nor 
that  the  length  of  time  that  he  was  thus  kept  in  custody 
was  necessary  or  proper,  prior  to  his  being  taken  to  the 
proper  place."  With  no  certainty  on  this  question  of 
identity  of  cases,  we  must  proceed  to  examine  this  point 
upon  the  facts  before  us,  and  apply  the  law  as  we  under- 
stand it,  to  the  case  as  it  appears  now.  Whether  the  de- 
fendent  was  detained  an  unreasonable  period  of  time  in 
the  lock-up  at  Schenectady,  instead  of  being  locked  up 
elsewhere  for  a  like  or  longer  period,  depends  as  much 
upon  the  requests  of  the  plaintiff,  which  may  estop  him 
from  complaining,  and  upon  that  and  other  facts  which 
justify  the  defendants'  action,  as  it  does  upon  the  inter- 
pretation of  a  statute  which  creates  a  liability  by  technical 
construction ;  or  by  judicial  legislation  in  adding  words  to 
a  statute  not  contained  in  it,  against  a  public  officer,  whose 
duty  it  is  to  exercise,  in  a  given  case,  his  best  judgment. 

I  do  not  however  concur  in  the  proposition  contained 
in  the  adjudicated  case,  that  assuming  the  arrest  to  have 
been  authorized  and  justified,  the  burthen  of  proof  was 
upon  the  defendants,  when  sued  for  false  imprisonment, 
to  show  that  the  four  days  the  plaintiff  was  imprisoned, 
was  necessary  and  proper. 

The  seventh  section  of  the  act  of  congress  {Law$  of  the 
Ufdtek  Stateij  1863,  ek  75)  provides  <*  that  it  shall  be  the 
duty  of  the  provost  marshals  to  arrest  all  deserters,  whether 
regulars,  volunteers,  militiamen  or  persons  called  into 
service  under  this  or  any  other  act  of  congress,  wherever 
they  may  be  found,  and  to  send  them  to  the  nearest  mili- 
tary commander  or  militaiy  post."    This  is  the  whole  of 
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the  duty  of  the  provort  marshal  that  is  preBcribed  by 
law.  Like  all  other  etatates,  it  is  to  be  reasoDably  con- 
Btnied.  The  statute  is  entirely  silent  as  to  the  time  within 
which  the.  deserter  shall  be  sent  to  the  military  post. 
The  officer  is  bonnd  to  sead  him  within  some  reasonable 
period.  This  reasonable  period  is  generally  a  question  ofV 
&ct,  dependent  npon  the  exigencies  of  the  case.  If  a  de^ 
serter  should  be  arrested  eyery  hour^  and  the  nearest 
military  post,  as  in  this  case,  was  170  miles  distant,  it 
would  be  unreasonable  tljat  a  file  of  men  should  be  dis- 
patched with  each  prisoner ;  especially  so,  if  the  enroll- 
ing board  were  engaged  in  preparing  for  or  making  a  draft, 
or  otherwise  greatly  pressed  with  duties.  Not  so,  if  the 
military  post  was  in  the  same  pl^e.  If  the  arrests  would 
equal  one  per  day,  it  might  be  deemed  reasonable  to  dis- 
patch them  whenver  five  prisoners  were  collected;  and 
if  the  arrests  were  still  less,  reason  would  dictate  that  the 
expense  of  the  guard  to  be  kept  for  that  purpose,  and  the 
distance  to  be  traveled  to  the  military  post,  should  be 
taken  into  consideration;  and  trirfnmtMjf  might  be  not 
deemed  an  unreasonable  delay.  At  all  events  (I  speijc  with 
due  deference  to  published  (pinions)  it  is  not  a  question 
of  law,  that  without  reference  to  the  pressing  duties,  and 
the  demands  upon  the  time  of  public  of^cers,  and  their 
necessary  attention  to  other  business  of  the  public,  four 
days  is  such  an  unreasonable  detention  that  the  officer 
was  guilty  of  violating  the  language  of  a  silent  statute, 
and  thus  became  liable  for  false  imprisonment  Nor  do  I 
subscribe  to  the  law,  or  the  reason,  of  the  proposition, 
*^  that  if  an  officer  has  power  to  detain  a  prisoner  for  a  few 
days,  then  he  had  the  legal  power  to  do  so  for  i^  week,  a 
month  or  a  longer  period."  Would  that  learned  court  be 
willing  to  run  this  line  the  other  way,  and  hold  it  to  be 
good  law?  to  wit:  ^^ If  the  officer  had  no  power  to  detain 
the  prisoner  a  few  days,  he  had  not  the  power  to  detajin 
him  one  day,  one  hour  or  one  minute."    The  proposition 
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is  as  Bonnd  to  ran  one  way  as  the  other.  The  proposition 
is  a  ^^felo  de  $eJ'  At  all  events,  I  do  not  subscribe  to  its 
soundness.    . 

The  evidence  shows  that  at  the  time  of  the  plaintiff's 
arrest,  the  provost  marshal^  office,  in  the  language  of  the 
prisoner,  **was  crowded  with  people  connected  with  the 
draft ;  there  was  an  immense  amount  of  business."  They 
had  three  prisoners  then  in  the  lock-up,  for  desertion,  be- 
sides the  plaintiff;  the  fourth  day  from  Hawley's  arrest 
'they,  inclading  Hawley,  were  to  be  sent  to  the  milftaiy 
post  The  plaintiff  requested  to  be  permitted  to  remain. 
His  request  was  granted.  He  was  permitted  to  remain, 
and  the  others  sent  off.  It  might  have  been  a  question 
of  fact,  perhaps,  for  a  jury,  to  say  whether,  under  such 
circumstances,  the  detention  was  unreasonable.  Sure  I 
am  it  was  no  violation  of  a  statute,  as  was  held.  I  am 
equally  sure  that  we  are  at  liberty  to  act  upon  our  own 
judgment  as  to  this  question.  In  the  case  before  us  there 
was  no  request  to  go  to  the  jury  upon  the  unreasonable- 
ness of  the  detention ;  but  it  is  seen  that  from  the  manner 
of  conducting  the  trial,  and  from  the  argument  and  brief 
here,  that  the  plaintiff  relied,  firat^  up^n  the  want  of  prob- 
able cause;  Bteondj  upon  the  innocence  of  the  plaintiff  of 
the  charge ;  thirds  upon  the  law  that  the  defendants  had 
violated  the  statute;  and /ourt A,  upon  the  errors  of  the 
judge  on  the  triaL  , 

But  there  is  another  ground  upon  which  I  think  the 
defendants  are  legally  excused  for  the  detention,  if  it  does 
not  completely  estop  the  plaintiff  from  bringing  the  action. 
On  the  day  of  his  arrest  and  examination  in  the  provost 
marshal's  office,  he  had  stated  that  he  was  not  on  any  rolls 
in  Massachusetts ;  he  had  on  that  day  retained  Mr.  Mitch- 
ell as  his  counsel,  who  was  with  him  at  the  office.  When 
Mr.  Mitchell  was  there,  the  defendant  Butler  said  some- 
thing in  the  presence  of  the  plaintiff,  about  writing  to 
Boston.    On  that  same  afternoon,  Butler,  by  his  clerk. 
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wrote  to  the  adjutant-general  of  Maasachusetts.  The 
plaintiff  himself  testifies  that  Mr.  Mitchell  also  asked  per- 
mission to  write  or  telegmph  to  the  Governor  of  Massachu- 
setts* He  was  arrested  on  Monday  or  Tuesday,  and  was 
kept  until  Saturday ;  on  Saturday  the  sheriff  brought  him 
a  letter  from  the  Governor  of  Massachusetts ;  he  sent  the 
letter  to  Mr.  Mitchell;  Mr.  Mitchell  took  it  to  Captain 
Butler,  who  on  the  same  day  discharged  the  plaintiff  It 
seems  the  plaintiff  "was  taken  to  the  office  on  a  day  before 
he  was  finally  discharged,  and  there,  he  says:  "I  told 
Captain  Butler  I  would  like  to  remain,  to  hear  from  the 
Governor  of  Massachusetts."  This  was  the  day  before  he 
was  di8charged4  His  request  was  again  granted.  The 
plaintiff  further  testified  that  Mr.  Mitchell  telegraphed  to 
the  Governor  of  Massachusetts,  ''and  I  paid  the  expense." 
Is  it  not  to  be  implied  from  this  desire  fo  have  Butler 
write,  and,  by  his  counsel,  telegraphing  to  Massachusetts, 
that  plaintiff  desired  to  ptay  where  he  was,  until  he  could 
hear  from  Massachusetts,  rather  than  be  sent  170  miles  to 
a  military  post,  and  there  stand  the  chances  of  still  longer 
delay  in  imprisonment  He  says:  "I  told  Captain  Butler 
I  didn't  want  to  be  marched  through  the  streets  of  Albany, 
New  York  and  Schenectady,  as  a  deserter,  and  he  sent  me 
back  to  jail."  This  was  at  the  time  when  he  was  about 
to  be  sent  away  with  the  other  deserters.  This  feature 
could  not  have  appeared  in  the  case  before  the  court  of 
the  other  district ;  for  they  put  their  decision,  somewhat 
strongly,  upon  the  ground  of  too  long  detention  at  Sche* 
nectady.  They  would  not  have  done  this  had  it  appeared 
that  he  was  detained  there  at  his  own  request  It  is  true, 
the  opinion  of  that  court  is  somewhat  emphatic  on  the 
subject  of  the  plaintiff's  being  detained,  while  he  was  pro- 
testing his  innocence ;  and  that,  as  it  turned  out,  he  was 
entirely  guiltless.  "In  so  doing,"  the  court  say,  "they 
acted  in  violation  of  the  statute,  and  exceeded  their  au- 
fhority."    It  must  be  conceded,  I  think,  as  was  claimed 
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on  the  argoment,  that  this  was  one  of  the  cases  of  arbi- 
trary arrests,  too  common  during  the  late  rebellion ;  and 
it  is  not  singular  that  the  person  iLrl^ested,  not  being  a  de- 
serter,  protested  his  innocence  in  that  particular;  bat  a 
public  officer  eannot  iii  all  cases  accept  of  that  as  a  defense. 
The  guiltiest  of  felons  have  made  the  same  protest  It  |s 
a  safer  rule,  however,  for  courts  to  follow  in  such  cases,  to 
decide  whether  probable  cause  is,  or  is  not,  shown,  than 
to  rely  upon  the  protestations  of  innocence  of  the  persons 
arrested.  I  have  never  learned,  before,  that  such  protest- 
ations created  a  liability  upon  the  arresting  officer.  And 
where  there  is  probable  cause,  whether  it  appear  from 
extrinsic  circumstances,  or  from  the  conduct,  falsehoods  or 
contradictions  of  the  party  arrested,  the  officer  acting 
without  malice  or  bad  motive,  will  be  protected,  if  acting 
in  the  line  of  his  duty ;  and  we  have  already  shown  that 
the  unreasonableness  of  the  time  of  detention  is  a  distinct 
question  from  that  of  the  first  arrest,  if  the  arrest  itself 
can  be  Justified. 

Upon  the  whole  view  of  the  case,  therefore,  we  think 
probable  cause  for  the  arrest  was  shown,  and  there  being 
no  conflict  in  the  evidence  showing  that  the  plaintiff  re^ 
quested  the  defendant  to  hold  him  in  the  lock-up,  instead 
of  sending  him  to  the  military  post,  until  word  could  be 
obtained  from  Massachusetts,  and  that  as  soon  as  soch 
word  was  received,  in  pursuance  of  such  request,  that  the 
plaintiff  was  never  mustered  into  the  service,  the  defend- 
ant did  discharge  him,  is  a  sufficient  defense  to  tiie  charge 
of  unreasonable  detention.  The  nonsuit  was  properly 
granted,  and  the  judgment  should  be  affirmed. 

[Wabbbv  Obvkeal  Tbrm,  July  14,  1868.  Jmm^  Jtomkram,  JP^Um'  aiid 
JBotket,  Jufltioet.] 
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It  being  made  ttw  duty  of  telegraph  oompaBiee,  by  statute,  to  tianonlt  dis- 
patches veoeiTed  from  other  companies  of  the  same  oharacter,  on  payment 
of  the  nsnal  charges  therefor,  when  one  company  receives  from  another  a 
message  for  transmission  it  is  bonnd  to  send  the  same,  with  care  and  skill, 
and  a  reasonable  dispatch,  on  receiving  the  compensation  demanded ;  and 
for  any  neglect  or  breach  of  duty  hi  transmitting  such  message,  it  Is  liable, 
either  by  vktlie  of  a  special  contract,  or  (me  bnplied  from  its  assuming  the 
duty  and  receiving  the  compensation* 

A  telegraph  company,  being  required  by  a  statute  to  transmit  messages  re- 
ceived from  other  telegraph  lines,  on  payment  of  the  usual  charges,  having 
received  its  due  share  of  the  compensation  paid  to  a  oonnecthig  line  for 
sending  a  message,  there  is  a  promise  on  its  part^  implied^  at  leasts  from  its 
duty  to  the  sender,  and  from  its  receipt  of  the  consideration,  that  it  will  per- 
form the  duty. 

And  this  promise,  being  made  for  the  benefit  of  the  sender,  enures  to  him,  to 
the  same  effect  as  a  promise  made  immediately  to  him,  and  he  can  mftnt^n 
an  action  for  its  breach, 

Under  the  provisions  of  tpd  statute  making  it  the  duty  of  connecting  lines  of 
telegraph  to  receive  and  transmit  messages  from  other  lines,  where  one  com- 
pany receives  from  another  a  message  for  transmission,  it  is  to  be  implied  in 

•  law,  and  the  courts  may  assume  it  to  be  true,  that  arrangements  have  been 
made  between  the  connecting  luies  by  which  the  compensation  agreed  upon 
and  received  at  the  office  which  receives  the  message,  is  the  full  compensa- 
tion for  all  the  lines  over  which  it  is  sent;  and  that,  as  between  themselves, 
the  proportion  of  consideration  received  or  to  be  received  by  each  line  is 
understood  and  regulated.  And  this  creates  an  undertaking  on  the  part  of 
each  company  with  the  sender  of  the  message,  that  it  shall  be  transmitted 
over  its  line,  and  delivered  according  to  the  contract  made  at  the  receiving 
office. 

It  is  also  implied,  in  law,  that  each  separate  line  so  connecting  and  acting  in 
concert,  has  constituted  the  line  receiving  the  message,  its  agent  for  nsaking 
contracts  over  the  lines  of  the  others. 

In  an  action  against  a  telegraph  company  to  recover  damages  for  its  failure  to 
transmit  a  message,  the  complaint  alleged  that  such  message,  after  being 
delivered  at  the  office  of  a  connecting  line/ and  paid  for,  was  transmitted  to 
the  defendant,  but  was  never  sent  by  the  defendant  to  the  person  to  whom  it 
was  addressed.  The  answer  alleged  that  by  the  contract  under  which  the 
message  was  received  by  the  defendant  for  transmission,  it  was  stipulated 
that  the  defendant  would  not  be  responsible  for  delays,  errors,  and  remiss- 
ness on  the  part  of  connecting  lines ;  that  it  only  guarantied  entire  correct- 
nesi  when  meBsages  were  vepeated  back,  for  which  repetition  an  extm 
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charge  would  be  made ;  and  that  snch  message  was  not  repeajted,  nor  re- 

«  quested  to  be  repeated.  RM  that  the  answer  set  up  no  defense  \  neither 
I  delay,  error  nor  remissness  being  charged,  but  an  entir$  omimon  or  reftuti  to 
/  send  or  deliver  the  message,  which  was  admitted ;  and  that  an  mtirt  neglect 

/  and  refusal  to  perform  the  contract  did  not  bring  it  within  tiie  excepted 

'  terms. 

An  answer,  in  such  an  action,  alleging  that  at  the  time  of  the  deliTery  of  the  mes- 
sage to  the  defendant^  it  had  established  certain  rules,  regulations  and  con- 
ditions upon  which  it  would  accept  and  undertake  to  transmit  and  delirer 
messages,  which  rules  ^.  were  well  known  to  the  connecting  telegnph  line 
fh>m  which  the  message  was  received,  and  that  such  rules  ^tc  constiiuted 
the  agreement  in  the  case ;  but  not  alleging  that  it  was  an  agreement  made 
between  the  defendant  and  the  plaintiffs,  or  that  the  latter  had  any  knowledge 
or  information  of  suc^rules  Ac,  is  also  defective,  and  constitutes  no  defense 
to  the  charge  against  the  defendant  of  a  breach  of  duty. 

The  statute  having  imposed  upon  connecting  lines  of  telegrai^  the  duty  of 
transmitting  messages  for  each  other ;  and  the  company  receiviag  the  mes- 
sage and  the  consideration,  being  the  agent  to  make  contracts  for  the  other 
lines  with  which  it  is  in  connection ;  the  contract  of  the  agent  is  the  contract 
of  the  principal  which  undertakes  the  performance  of  the  duty,  and  may  be 
enforced,  if  made  wiihhi  the  legitimate  business  of  the  principal,  or  power 
of  the  agttkt.  The  private  or  other  arrangement  between  the  principal  and 
its  agent)  not  brought  home  to  the  party  who  contracts  with  the  agent,  does 
not  affect  the  contract,  as  to  such  party. 

By  the  well  settled  rules  of  pleading,  each  answer  must  of  itself  be  a  com- 
plete answer  to  the  whole  complaint ;  as  perfectly  so  as  if  it  stood  alone. 
Unless  in  terms  it  adopts  or  refers  to  the  matter  contained  in  aome  other 
answer,  it  must  be  tested,  as  a  pleading,  alone  by  the  matter  itself  ocmtains. 

IlHE  defendants  are  a  corporation,  duly  incorporated 
.  under  the  acts  of  April  12,  1848,  and  June  29,  1853, 
and  the  various  acts  amending  the  same,  whose  general 
business  is  to  receive  and  transmit  messages  over  certain 
lines  of  wire  through  the  State  of  Kew  York,  and  other 
states.  One  of  their  lines  extends  from  Syracuse,  N.  Y., 
to  Bouseville,  in  the  State  of  Pennsylvania ;  another  oorpo* 
ration,  incorporated  under  the  same  act,  and  which  trans- 
acts the  same  kind  of  business,  had  a  like  telegraph  line 
extending  from  Ogdensburgh  to  Syracuse,  IS,  Y.,  and  was 
called  *•  The  United  States -BrawcA  Telegraph  Company." 
In  November,  1864,  the  plaintiffs,  as  they  allege,  being 
the  owners  of  certain  interests  in  oil  lands  in  Venango 
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county,  near  Booseville,  Pennsylvania,  which  the  plaintiffs 
were  about  to  sell,  but  of  the  value  of  which  they  were 
ignorant,  in  order  to  learn  such  value  one  of  the  plaintiffs 
deUvered  at  the  office  of  the  United  States  Branch  Tele- 
graph Company,  at  Ogdensburgh,  a  message  in  writing,  to 

be  sent  to  one  Eric  Darling,  their  agent  at  Bouseville, 

* 

which  was  in  the  following  words  and  figures: 

"  Ogdensburgh,  November  16,  1864.  To  Eric  Darling, 
Bouseville,  Venango  county,  Penn.,  at  Williams'  boarding 
house.  Telegraph  me  at  Rochester  what  that  well  is 
doing.  P.  B.  Baldwin." 

Baldwin  paid  to  the  operator  of  said  telegraph  company, 
at  the  time,  about  two  dollars,  to  obtain  the  transmission 
of  such  message ;  and  on  the  following  day  Baldwin  went 
to  Rochester  to  receive  the  reply  to  the  message,  and  to 
sell  their  interests,  according  to  the  information  he  should 
receive  in  reply.  He  remained  in  Rochester  nearly  a 
week,  and  received  no  reply ;  and  then  sold  his  said  oil 
interest  for  $3800. 

Immediately  after  making  such  sale  he  received  a  mes- 
sage from  said  Eric  Darling,  dated  at  Rousefville,  and 
which  had  been  transmitted  to  Ogdensburgh,  and  thence 
repeated  to  him  at  "Rochester,  in  the  following  words  and 
figures,  viz: 

"Rouseville,  November  25,  1864  To  P.  B.  Baldwin. 
Well  flowing  80  barrels.  New  well  pumping  twenty-five 
(25)  barrels.  Can  sell  your  interest  for  five  thousand 
(5000)  dollars:  Telegraph  me,  refusal  for  ten  days.  Have 
Perry  transfer  to  me.  E.  R.  Darliwo." 

m 

The  plaintifi  then  allege  that  their  message  was  cor- 
rectly transmitted  to  the  defendants  at  Syracuse,  on  the  day 
of  its  date;  that  it  was  then  put  upon  the  defendants' 
lines,  and  was  never  transmitted  by  th^  defendants  to 
said  Eric  Darling,  who  at  the  time^  and  long  afterwards. 
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was  at  Williams'  boarding  house,  Roaseville;  that  the 
plaintifis*  interests  were,  at  that  time,  and  for  weeks  after^ 
wards,  over  the  value  of  4^5000  and  upwards;  that  had 
the  message  been  transmitted  and  delivered  as  directed, 
the  intelligence  they  afterwards  received  from  said  Dar- 
ling would  have  been  directly  transmitted  to  said  F.  B. 
Baldwin,  M  Rochester,  and  would  have  prevented  a  loss 
of  91200 ;  and  that  they  did  actually  sustain  a  loss  to  that 
amount,  by  reason  that  the  defendants  failed  to  transmit 
such  message. 

The  defendants  set  up  various  defenses,  the  sixth,  sev- 
enth and  eighth  divisions  of  which,  only,  come  in  question. 
The  sixth  answer  set  up  that  the  plaintiff'  message  was 
written  upon  a  certain  printed  blank,  in  the  words  follow- 
ing: 

'^United  States  Branch  Telegraph  Company.  Terms 
and  conditions  on  which  messages  are  received  by  this 
line  for  transmission. 

This  company  will  endeavor,  by  good  taith  and  due 
diligence,  to  merit  the  confidence  of  the  public.  It  will 
not  be  responsible  for  delays,  errors  and  remissness  on  the 
part  of  connecting  lines,  and  only  guarantitt  entire  cor- 
rectness when  messages  are  repeated  back  from  the  place 
to  which  they  are  sent;  for  which  repetition  a  small  extra 
charge  will  be  made. 

(Signed)      ,  Joseph  Owbn,  General.  Superintendent" 

ft 

And  the  defendants  alleged  that  such  writing  by  the  said 
F.  B.  Baldwin,  on  said  blank  paper,  and  the  acceptance 
thereof  by  the  said  United  States  Branch  Telegraph  Com- 
pany, constituted  the  contract  by  which  said  last  mentioned 
company  undertook  to  send  the  said  message  to  Rouse- 
ville;  and  that  the  said  message  was  not  repeated,  nor 
requested  by  the  plaintiffs  to  be  repeated. 

The  seventh  fmswer  set  up  for  a  separate  defense  that 
at  the  time  of  the  delivery  of  the  said  message  to  the  said 
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United  States  Branch  Telegraph  Company,  and  at  all  times 
thereafter,  the  defendants  had  established  certain  rules, 
regulations  and  conditions,  npon  compliance  with  which 
it  would  and  did  accept  and  undertake  to  transmit  and 
deliver  correctly  telegraph  messages,  and  without  compli- 
ance with  which  it  would  not,  and  did  not,  so  undertake. 
That  such  rules,  regulations  and  conditions  were  printed 
by  it  upon  the  blanks  used  by  senders  of  messages  for 
writing  thereon  their  said  messages ;  and  that  said  rules, 
regulations  and  conditions  were  publicly  known,  and  were 
well  known  to  the  said  United  States  Branch  Telegraph 
Company,  and  their  officers  and  servants,  and  were  in  the 
words  following: 

^'  In  order  to  guard  against  error  or  delay  in  the  trans- 
mission or  delivery  of  messages,  every  message  of  impor1>- 
ance  ought  to  be  repeated,  and  sent  back  from  the  station 
to  which  it  is  directed  to  the  station  from  which  it  is  sent, 
and  compared  with  the  original  message.  Half  the  tariff 
price  will  be  charged  for  thus  repeating  and  comparing. 

And  it  is  hereby  agreed  between  the  signer  or  signers 
of  this  message  and  this  company,  that  this  company  shall 
not  be  held  responsible  for  errors  or  delays  in  the  trans* 
mission  of  this  message,  if  repeated,  beyond  the  amount 
of  fifty  dollars,  unless  a  special  agreement  for  insurance 
be  made,  and  paid  for,  at  the  time  of  sending  the  mes- 
sage, and  the  amount  of  risk  specified  in  this  agreement; 
and  that  in  case  this  message  is  not  repeated,  this  company 
shall  not  be  held  responsible  for  any  error  or  delay  in  the 
transmission  or  delivery  of  the  same,  beyond  the  amount 
paid  for  transmission,  unless  specially  insured,  and  the 
amount  of  risk  paid  for  and  specified  on  this  agreement 
at  the  time;  nor  shall  this  company  be  held  liable  for 
errors  in  ciphers  or  obscure  messages,  nor  for  any  errors 
or  neglect  by  any  other  company  over  whose  lines  this 
message  may  be  sent  to  reach  its  destination  ^  and  this 
company  is  hereby  made  the  agent  of  the  signer  of  this 
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mesBage,  to  forward  it  over  the  lines  of  other  companies 
when  necessary. 

"No  agent  or  employee  is  authorized  or  allowed  to  vary 
the  terms  of  this  agreement,  or  make  any  other  verbal 
agreement;  and  no  one  but  the  superintendent  is  author- 
ized to  make  a  special  agreement  for  insurance. 

This  agreement  shall  apply  through  the  whole  course 
of  this  message,  on  all  lines  by  which  it  may  be  trans- 
mitted." 

And  the  defendants  alleged  that  the  said  message  was 
received  by  them  to  be  transmitted  for  the  said  United 
States  Branch  Telegraph  Company,  upon  the  understanding 
^  and  agreement  that  the  defendants  were  not  to  be  liable 
for  any  error  or  delay  in  the  transmission  or  delivery  of 
said  message,  or  liable  in  any  way  in  respect  to  said  mes- 
sage on  account  of  receiving  the  same,  unless  the  said 
United  States  Branch  Telegraph  Company  requested  and 
paid  to  have  the  same  repeated ;  that  it  did  not  request  to 
have  the  same  repeated,  nor  was  it  repeated  in  the  man- 
ner provided  for  in  said  rules,  regulations  and  conditions, 
nor  in  any  way ;  and  thatT  said  message  was  transmitted  by 
the  defendants  from  Syracuse  correctly  in  all  respects,  but 
that  the  same  was  understood  by  the  operator  of  defend- 
ants at  Bouseville  to  be  addressed  to  E.  R.  CooUy^  instead 
of  Erie  Darling ;  and  that  the  same  was  correctly  written 
out  in  all  respects,  except  as  to  said  name,  and  was  left 
at  Williams'  boarding  house  at  Bouseville.  And  the  de- 
fendants averred  that  the  business  of  transmitting  tele- 
graphic messages  is  such  that  it  is  impossible  to  trans- 
mit messages  correctly,  with  certainty,  unless  the  same 
be  repeated  in  the  manner  referred  to,  and  described  in 
the  rules  and  regulations  of  the  defendants  above  set 
forth,  and  in  the  printed  blank  above  referred  to ;  that 
the  error  in  said  name  was  not  caused  by  any  negligence 
or  design  {>n  the  part  of  the  defendants,  or  in  any  of  their 
servants  or  agents,  and  that  the  same  could  have  been. 
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corrected  or  prevented  only  by  having  said  message  re- 
peated in  the  manner  above  referred  to. 

The  eighth  answer  set  np  as  a  farther  and  separate  de- 
fense, that  it  was  the  duty  of  the  plaintiffs,  in  the  exercise 
of  ordinary  prudence  in  the  transaction  of  business,  to 
procure  the  dispatch  first  set  forth  in  the  complaint  to  be 
repeated,  or  to  make  inquiries,  whether  it  had  reached  its 
destination,  or  to  send  a  new  dispatch  to  their  agent,  or  to 
use  other  means  for  securing  the  information  which  they 
sought  in  regard  to  their  alleged  interests,  before  complet- 
ing the  alleged  sale  thereof  to  said  Thompson ;  that  they 
had  ample  opportunity,  time  and  means,  to  do  all  and  each 
of  those  things,  before  completing  said  sale,  and  after  the 
alleged  sending  of  their  first  dispatch  ;  and  that  by  doing 
so  they  could  have  prevented  the  alleged  damage;  that 
the  plidntiff  did  not  have  the  said  dispatch  repeated,  nor 
inquire  whether  it  had  reached  its  destination,  nor  send  a 
new  dispatch  to  their  agent,  nor  use  any  other  means,  nor 
take  any  other  precautions  for  procuring  information  r^ 
specting  their  alleged  interests,  after  sending  their  first 
dispatch,  and  before  completing  said  sale ;  and  that  in  all 
and  each  of  these  respects  they  were  guilty  of  negligence, 
and  that  said  negligence  on  their  part  was  the  cause  of 
the  damage  which,  as  they  allege,  they  have  sustained. 

To  the  said  sixth,  seventh  and  eighth  answers  the 
plaintiffs  severally  demurred,  on  the  ground  that  they  did  * 
not  state  facts  sufficient  to  constitute  a  defense. 

This  presented  the  question  to  be  decided.  The  court 
at  special  term  held  the  sixth  and  seventh  answers  suffi* 
cient^  and  the  eighth  insufficient;  from  which  both  parties 
appealed — each  from  so  much  of  the  decision  as  was  ad- 
verse to  themselves. 

Foote  dk  Jamesy  for  the  plaintiffs. 

Oeorge  W.  SareUy  for  the  defendants  fts  respondents. 
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tiffs  with  the  United  States  Brknch  Gompany  was  the  con- 
tract between  the  parties.  Then,  so  far  as  this  answer  is 
concerned,  this  agreement  is  the  contract  by  which  the 
defendants  entered  upon  its  performance.  By  this  agree- 
ment the  defendants  exempt  themselyes  from  liability  on 
accoant  of  delayt^  errart  or  remusnen  on  the  part  of  con- 
necting lines. 

No  act,  however,  or  omission,  or  delay,  error  or  remiss- 
ness of  any  wmnecUng  line,  is  complained  of  by  the  plain- 
tiffiL  The  complaint  is  against  the  defendants'  own  line. 
This  part  of  the  contract,  therefore,  and  the  exemption 
stated,  does  not  apply  to  their  defense.  The  remaining 
part  of  this  alleged  contract  ie  the  ground  of  their  defense, 
to  wit,  'Hhat  they  only  guaranty  entire  eorreetneee  when 
messages  are  repeated  back  from  the  place  to  which  they 
are  sent;  for  which  repetition  a  small  charge  will  be 
made." 

Assuming  that  the  duty  imposed  by  statute  demanded 
of  the  defendants  thi^t  they  should  transmit  this  message, 
and  that  they  have  received  their  due  share  of  the  com- 
.pensation  paid  by  the  plaintifis  for  the  performance  of  the 
duty,  it  follows,  logically,  that  there  is  a  promise  on  their 
part,  implied,  at  least,  from  their  duty  td  the  plaintiffii, 
and  from  their  receipt  of  the  consideration,  that  they  will 
perform  it;  and  this  promise,  being  made  for  the  benefit 
of  the  plaintifis,  enures  to  them  to  the  same  effect  as  a 
promise  made  directly  to  them,  and  they  can  maintain  an 
action  for  its  breach.  Under  the  provisions  of  the  statute 
making  it  the  duty  of  connecting  lines  to  receive  and  trans- 
mit messages  received  from  other  lines,  connected  with  the 
&ct  that  the  defendants  did  receive  the  plaintifis'  message, 
it  is  to  be  implied  in  law,  and  the  courts  may  assume  it  to 
be  true,  that  arrangements  have  been  made  between  the 
connecting  lines,  so  that  the  compensation  agreed  upon 
and  received  at  the  office  which  receives  the  message,  is 
the  full  compensation  for  all  the  lines  over  which  it  is 

Vol.  LIV.  33 
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sent ;  and  that,  as  between  themselyes,  the  proportion  of 
consideration  received  or  to  be  received  by  each  line  is 
understood  and  regulated  between  themselves ;  and  this 
creates  an  nndertaldng  or  engagement  on  the  part  of  each 
company  with  the  sender  of  the  message,  that  it  shall  be 
transmitted  over  their  line,  and  delivered  according  to  the 
contract  made  at  the  office  at  which  the  message  Was  re- 
ceived ;  and  it  is  also  implied  in  law  that  each  sepmrate 
line  BO  connecting  and  acting  in  concert  has  constituted 
the  other— that  is,  the  line  which  receives  the  message — 
its  agent  for  making  contracts  over  fhe  lines  of  both. 

Assuming  the  truth  of  this  sixth  answer,  what,  then,  is 
the  contract  between  the  parties  which  we  are  now  con- 
sidering } 

It  was  to  send  this  message  for  a  consideration  then 
agreed  upon  between  the  parties,  without  a  request  to  have 
the  message  repeated  back,  which  repetition,  if  requetted, 
would  have  called  for  a  still  larger  compensation,  and 
which  larger  compensation  would  have  secured  to  the 
plaintiffs  the  guarantee  of  the  defendants  of  the  entire  cor- 
rectness. 

The  contract,  then,  was  that  the  defendants  would  not 
be  liable  for  delays  error  or  remismese.  These  being  the 
only  particulars  specified  in  the  terms  and  conditions  of 
the  special  contract,  they  cannot  claim  exemption  or  re- 
lease firom  any  which  by  their  contract  they  were  bound 
to  perform,  other  than  such  as  are  expressly  specified. 
\  )   They  cannot,  in  law,  receive  the  consideration  and  be 

bound  in  duty,  and  then  neglect  or  refuse  to  perform  the 
duty  at  all.  The  complaint  charges,  not  any  delay^  error 
or  remieeneeij  but  that  the  message  was  never  transmitted 
at  all  by  the  defendants  to  Rouseville,  nor  delivered  to 
the  said  Eric  Darling,  who  it  is  charged  was  then,  and 
for  a  long  time  afterwards,  at  the  place  where  the  mes- 
sage was  directed  by  the  plaintiffs.  This  is  denied  by  the 
sixth  answer,  which  for  this  purpose  stands  alone.    An 


ST.  LAWRENCE-OCTOBER,  1867.  515 

BaMwiB  9,  United  States  Tetogmph.Comptny. 

entire  neglect  and  refuaal  to  perform  this  coutract,  by  the 
defendants,  does  not  bring  them  within  the  excepted  terms* 
^' Delay"  in  sending  and  delivering  a  message,  implies 
that  it  was  or  woald  be  sent  at  some  timOi  but  not  sent  or 
delivered  promptly,  "Error"  in  sending  or  delivering  a 
message,  implies  sending  or  delivering  a  wr<mff  message,  or 
to  the  wrong  place  or  person.  "  B^missness"  also  implies 
a  sending  or  delivering,  but  in  a  tardy,  negligent  or  car^ 
less  manner.  It  is  neither  delay,  ^ror  nor  remissness  that 
is  charged,  but  the  entire  omission  or  refusal  to  send  or 
deliver  the  message,  and  this  is  admitted.  It  is  true  that 
it  is  stated  in  the  complaint  that  the  message  was  correctly 
transmitted  to  the  defendants,  and  was  then  put  upon  their 
lines.  The  meaning  of  putting  it  upon  their  lines  is  not 
explained  by  either  pleading,  and  whether  or  not  it  was 
sent  on  the  wires  we  are  not  informed ;  but  as  this  ex- 
pression is  immediately  followed  by  the  positive  allegation 
that  it  w£ft  never  transmitted,  we  cannot  assume  that  it 
was,  or  that  these  two  allegations,  unexplained,  are  in 
conflict,  but  they  must  be  construed  to  be  in  harmony. 
Then,  in  legal  view,  it  comes  to  this :  the  defendants  were 
employed  and  paid  to  transmit  a  message  for  the  plaintiffs. 
This  undertaking  it  was  the-  defendants'  duty  to  perform. 
They  agreed  to  perform  it ;  they  failed  to  perform,  and 
are  guilty  of  a  breach.  I  know  of  no  reason  why  they  are 
exempt  from  the  same  legal  liabilities  as  would  be  any 
other  party,  whether  professional  or  mechanical^  who  offers 
to  perform  duties,  and  who  undertakes  to  perform,  who 
receives  a  eompensation  for  performance,  and  fails  in  th<i 
undertaking. 

Whether  damages  are  nominal,  or  actual  and  plenary, 
we  are  not  called  upon  to  decide.  The  answer  sets  up  no 
defense. 

I  think,  therefore,  the  judge  at  special  term  erred  in 
overruling  the  demurrer  to  the  sixth  answer.  This  an* 
swer  sets  up  and  claims  that  the  duty  was  perfonaxed  under 
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and  by  virtne  of  the  special  contract  therein  set  forth,  bat 
does  not  show  that  the  defendants  performed  according  to 
that  contract,  bat  admits  a  fftilare. 

The  seventh  answer  sets  ap  a  different  special  agree- 
ment, ander  which  the  defendants  andertook  the  per- 
formance ;  bat  they  do  not  allege  or  claim  that  it  was  an 
agreement  made  between  them  and  the  plaintiffs,  or  that 
the  plaintifi  had  any  knowledge  or  information  of  the 
terms,  rales,  regalations  or  conditions  by  which  they  were 
regalated  in  the  transmission  of  messages,  which  they 
claim  constitated  the  contract  If  we  are  right  in  the 
position  that  the  statate  having  imposed  the  daty  upon 
connecting  lin^s  of  transmitting  messages,  for  each  other, 
and  that  the  company  receiving  the.  message  and  the  con- 
sideration is  the  agent  to  make  contracts  for  the  other 
lines  with  which  it  is  in  connection,  then  the  contract  of 
the  agent  is  the  contract  of  the  principal  who  andertakes 
the  performance  of  the  daty.  The  contract  mdde  by  the 
agent,  whether  it  arises  from  implication  of  law  or  by  ex- 
press special  terms,  is  the  contract  which  may  be  enforced, 
if  made  within  the  legitimate  business  of  the  principal,  or 
power  of  the  agent.  As  between  the  agent  and  third 
parties,  the  apparent  authority  is  the  real  authority.  The 
private  or  other  arrangement  between  the  principal  and 
their  agent,  not  brought  home  to  the  party  who  contracts 
with  the  agent,  does  not  affsct  the  ^contract  as  to  such 
party.  What  the  contract  was  between  the  plaintiffs  and 
the  United  States  Telegraph  Company,  the  defendants,  is 
not  set  up  in  this  seventh  answer ;  and  the  private  agree- 
ment between  the  latter  and  the  defendants,  or  the  knowl- 
edge of  the  branch  company  in  relation  to  the  tema, 
regalations  and  conditions  of  the  defendants  in  their  traas- 
mission  of  messages,  is  a  matter  of  no  importance,  and 
constitutes  no  defense  to  the  charge  against  the  defend- 
ants of  breach  of  duty.  In  this  view  it- is  not  necessary  to 
discuss  what  would  have  been  the  rights  of  the  parties  hs^ 
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the  plaintifis  sent  the  message  from  the  defendants'  office, 
written  upon  one  of  their  blanks^  containing  their  tuUm^ 
condUwM  and  regulatioMj  as  to  their  tenns  of  transmitting 
messages. 

But  even  if  these  rules,  regulations  and  conditions  were 
in  legal  effect  to  be  brought  to  the  plaintiff'  notice,  there 
would  still  be  a  liability  on  the  part  of  the  defendants,  as 
their  conditions  admit,  to  the  amount  of  the  consideration 
received  by  them  for  their  agreetnent  to  transmit,  and  the 
breach  of  duty  in  this  respect ;  and  the  answer  would  then 
admit  a  limited  liability  on  the  part  of  the  defendants.  I 
think,  therefore,  the  special  term  was  in  error  in  over- 
ruling the  demurrer  to  this  seventh  answer. 
.  The  eighth  answer  of  the  defendants  sets  up  a  want  of 
the  exercise  ot  ordinary  prudence  on  the  part  of  the  plain- 
tiffs in  respect  to  procuring  the  dispatch  to  be  repeated, 
or  to  make  inquiries  whether  it  had  reached  its  destina- 
tion, or  to  send  a  new  dispatch  to  their  agent  to  ascertain 
whether  the  first  had  been  received,  or  by  other  means  to 
obtain  the  information  they  desired ;  and  that  by  reason 
of  these  neglects  and  omissions  they  were  guilty  of  negli- 
gence, &c. 

By  the  well  settled  rules  of  pleading,  each  answer  must 
of  itself  be  a  complete  answer  to  the  whole  complaint ;  as 
perfectly  so  as  if  it  stood  alone.  Unless,  in  terms,  it  adopts 
or  refers  to  the  matter  contained  in  some  other  answer,  it 
must  be  tested,  as  a  pleading,  alone  by  the  niatter  itself 
contains. 

Examining  this  answer  by  the  rule  we  have  stated,  as 
an  answer  to  the  charge  of  the  omission,  to  transmit  a 
message  for  which  they  have  been  paid,  and  which  it  was 
their  duty  to  send,  they  do  not  even  allege,  directly^  that 
they  transmitted  the  message,  or  make  any  reference  to  the 
terms,  conditions  or  rules  which  were  made  to  control  the 
contract.  The*  court  cannot,  as  matter  of  law,  adjudge 
that  ordinary  prudence  required  that  the  plaintiffs  should 
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have  had  the  dispatch  repeated;  or  that  they  should  do 
any  act,  or  take  any  other  precaution  than  that  of  making 
the  dispatch,  delivering  it  to  the  defendants  or  their 
agents,  to  he  transmitted,  and  pay  the  charges  demanded 
for  the  service. 

The  law,  then,  oasts  the  hurden  upon  the  defendants  of 
showing,  hy  an  answer,  a  performance,  or  a  good  l^gal 
excuse  for  the  non-performance,  of  their  ohligatioa.  This 
answer  is  entirely  deficient  in  setting  up  any  defense 
except  negligence,  and  this  only  in  a  manner  which  the 
court  cannot  adjudge  as  a  question  of  law.  The  special 
term,  therefore,  correctly  sustained  the  demurrer  of  the 
plaintifib  to  this  eighth  answer. 

I  do  not  take  the  ground  that  the  defendants  are  com- 
mon carriers,  nor  that  they  may  not  limit  their  liability  hy 
special  contracts,  nor  even  that  writing  the  dispatch  upon 
the  printed  blank  kept  by  the  telegraph  company  may 
not  bind  the  sender  by  the  terms  of  the  rules,  regulations 
and  conditions  printed  thereon,,  whether  they  were  read 
by  the  sender  of  the  message  or  not  But  taking  the 
rules,  regulations  and  conditions  set  forth  in  the  sixth 
answer  to  be  the  terms  of  the  said  branch  company,  to 
wit,  that  they  onjy  guaranty  entire  correctness  when  mes- 
sages are  repeated,  and  such  repetition  paid  for,  by  an  extra 
charge — ^the  agreement  in  question  is  not  brought  within 
those  terms.  The  extra  charge  was  not  paid^  and  no 
request  was  made  to  have  the  message  r^eated,  and  of 
course  no  guarantee  of  entire  correetneee  was  made  by  the 
defendants,  or  by  their  agent 

The  message,  however,  was  delivered,  and  its  transmis- 
sion paid  for.  What,  then,  was  the  contract  ?  Had  the 
plaintiffs  required  its  repetition,  it  would  have  come  within 
the  terms  of  the  guarantee,  and  the  contract  would  be 
clear ;  but  the  company  do  transmit  messages  without  the 
guarantee,  and  for  a  consideration  paid  for  so  doing. 
What,  then,  are  the  liabilities  of  the  party  undertaking  t 
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Can  they  receive  the  consideration  money,  and  refuse  to 
send  it?  Can  they  send  it  part  of  the  way,  and  refase  to 
seiid  it  further  ?  Does  the  party  who  pays  for  the  trans- 
mission take  upon  himself  all  the  risks  whether  or  not  the 
company  will  perform  their  duty  and  send  it?  Is  this 
reasonable?  Is  this  law?  I  think  not  There  was  an 
undertaking  of  some  kind,  in  law,  from  the  parties  who 
received  the  message.  If  it  did  not  come  within  the  terms 
of  the  special  agreement,  then  it  is  left  as  if  there  was  no 
special  agreement ;  and  the  agreement  is  such  as  the  law 
implies,  and  there  is  an  admitted  breach.  True,  the 
printed  notice  upon  which  the  message  was  written  in- 
formed the  sender  that,  for  a  certain  additianal  charge,  he 
could  obtain  a  guarantee,  but  the  plaintiffs  chose  to  have 
it  transmitted  without  the  guarantee,  and,  of  course,  his 
remedy  is  precisely  such  as  it  would  have  been  had  there 
been  no  printed  notice,  I  do  not  notice,  farther,  the 
special  terms  of  the  contract  set  up  in  the  seventh  answer, 
for  the  reason  that  I  have  held  that  there  is  no  allegation 
that  any  contract  was  made  by  the  defendants  with  the 
plaintiffii,  and  that  enough  was  not  shown  to  bring  the 
plaintifis  within  its  terms. 

I  am  of  opinion,  therefore,  that  neither  of  the  answers 
numbered  iixthy  seventh  or  eighth  does  set  forth  facts  suffi- 
cient to  constitute  defenses  to  the  matters  set  up  in  the 
complaint 

There  should  be  a  reversal  of  the  order  of  the  special 

term  as  to  the  sixth  and  seventh  answers,  with  costs  of  the 

appeal  and  costs  below ;  and  the  order  of  the  special  term 

as  to  the  eighth  answer  should  be  affirmed,  with  costs  of 

the  appeal,  with  liberty  to  the  defendants,  on  payment  of 

costs,  to  answer  over  as  to  the  said  sixth,  seventh  and  eighth 

answers. 

Ordeired  accordingly. 

[St.  Lawbutox  QxwsBiii  Tbbx,  October  1,  1867.  Jmm,  Eomkrmu  and 
JPot(0r,  Jnrtioea.] 


( 
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FoRBKS  VS.  WiLLABDy  impleaded,  &c. 

Ad  order  made  by  the  oonrt,  in  proceedings  supplementary  to  ezecntion, 
directing  a  defendant  to  be  ponished  for  a  contempt  in  not  answering  qnea- 
tions  propounded  to  bim  concerning  liis  property  and  business,  is  an  appeal- 
able order,  under  the  Code,  (((  248,  849,)  as  affecting  a  substantial  right. 

Where  a  witness  declines  to  answer  questions  propounded  to  him,  on  the 
ground  that  his  answers  will  have  a  tendency  to  criminate  him,  it  is  the 
proTince  of  the  court  to  determine  whether  that  will  probably  be  the  effect 
of  the  answers,  if  required  to  be  giren ;  and  if  not^  he  should  be  required  to 
answer  the  questions. 

The  provisions  of  the  Code  respecting  the  examination  of  Judgment  debtors,  on 
proceedings  supplementary  to  execution,  were  intended  to  give  the  creditor 
complete  authority  for  a  full  and  searching  examination  of  the  debtor,  Ibr 
the  purpose  of  ascertaining  particularly  the  amount  and  condition,  as  well  as 
the  disposition  the  debtor  has  made,  or  attempted  to  make,  of  his  property. 
And  by  section  467  it  is  provided  that  its  enactments  are  not  to  be  strictly 
construed. 

The  object  intended  by  the  amflodment  to  section  292,  made  in  1868,  providii^ 
that  the  debtor  shaH  not  "  be  excused  from  answering  any  question,  on  the 
ground  that  he  has,  before  the  examination,  executed  any  conveyance, 
assignment  or  transfer  of  his  property,  for  any 'purpose,  but  his  answer  shaQ 
not  be  used  as  evidence  against  him  in  any  criminal  proceeding  or  prosecu- 
tion," was,  to  render  the  Judgment  debtor  liable  to  answer  questions  con- 
coming  the  disposition  he  might  have  made  of  his  property,  without  any 
restriction  whatsoever,  on  account  of  the  purposes  for  which ^he  might  hare 
disposed  of  it. 

It  could  not  have  been  the  intention  to  restrict  the  inquiry  to  cases  where  formal 
instrmneots  of  oonveyance,  or  assignment,  had  been  made  and  delivered  by 
him;  but  was  to  include  witfan  it  all  conveyances,  assignments  and  transfers 
whatsoever,  which  the  debtor  may  in  any  manner  have  made  of  his  property. 

And  it  seems  to  have  been  the  intention  to  extend  the  right  of  examinataon  to 
cases  where  the  transfer  should  prove  to  have  been  made  by  an  actual  defiv- 
eiy,  following  or  accompanying  an  agreement  l^  pared. 

Hence,  under  this  amendment^  the  debtor  may  properly  be  required  to  answer 
taUy  concerning  the  disposition  he  may  have  made  of  his  property,  whether 
it  has  been  done  by  deed,  writing  or  otherwise ;  notwithstanding  the  fact  that 
his  examination  will  show  that  he  has  been  guilty  of  a  crime  in  doing  it; 
and  without  any  qualification  or  restriction  arising  out  of  the  nature  or  char- 
acter of  such  crime. 

In  discovering  the  facts  in  reference  to  the  source  finom,  and  the  means  by 
which  he  may  have  acquired  property,  the  debtor  may  be  compelled  (if  he 
is  required  to  answer)  to  give  evidence  tending  to  show  that  he  has  been 
guilty  of  a  oiiminal  ofifonse  difibrent  from  those  falling  within  the  protection 
of  the  amendment  of  1868.    This  he  cannot  properly  be  required  to  do. 
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howttTdr,  unless  the  dsse  is  brought  withm  the  6th  subdiTision  of  section  282 
of  the  Code. 

The  provision  of  the  Oode,  declaring  that  "no  person  shall,  on  examination 
pursuant  to  this  chapter,  be  excused  from  answering  any  question,  on  the 
ground  that  his  examination  will  tend  to  convict  him  of  the  commission  of  a 
ihiud,"  is  not  to  be  limited  simply  to  a  fraud  in  the  disposition  of  the  debtor's 
property,  but  extends  to  any  fraud  whatever. 

Where  the  debtor  being  required  to  state  whether  he  received  of  the  plaintiiTa 
specified  sum  of  money,  in  Canada  currency,  at  Toronto,  in  December,  1866, 
and  whether  he  had  any,  and  if  any,  what  business  in  his  own  name, 
since  November,  1866,  declined  to  answer,  on  the  ground  that  his  answers 
would  tend  to  show  that  he  had  be^n  engaged  in  a  conspiracy  to  defraud 
the  public  b^  negotiating  spurious  drafts;  in  other  words,  that  he  had 
acquired  his  property  by  the  commission  of  a  fraud ;  Seid  that  the  questions 
were  pertinent  to  the  inquiry  the  creditor  was  authorized  to  make,  and  that 
the  debtor  was  bound  to  answer  them. 

UPON  the  examination  of  the  defendant  before  a  ref- 
eree, in  proceedings  Bapplementary  to  execution^  the 
following  interrogatories  were  propounded  to  him  by  the 
plaintiff's  counsel,  viz :  1st  Whether  he  had  seen  the  plain- 
tiff, about  the  middle  of  December,  18657  2d.  Whether, 
about  that  time,  he  deceived  from  him,  at  Toronto,  about 
^060,  in  Canada  currency?  3d.  Whether  he  received 
any,  and  if  any,  how  much  money,  in  Canada,  in  Decem- 
ber, 1866?  4th.  Whether  he  had  in  his  possession,  in 
December,  1865,  money  or  currency  amounting  to  $3000  ? 
5th.  What  money,  in  bills  or  coin,  he  paid  out  or  delivered 
to  any  person  or  persons,  in  December,  1865,  or  at  any 
time  since  then,  and  the  consideration  for  such  payment 
or  delivery  ?  6th.  How  much  money  he  had,  in  Decem- 
ber, 1865,  or  at  any  time  since  then  ?  7th.  Whether,  since 
November,  1865,  he  had  done  any  business  in  his  own 
name,  and  if  he  had,  what  the  business  was  ?  8th.  The 
amount  in  value  he  had,  at  any  one  time,  of  the  proceeds 
of  his  own  business  transactions,  since  November,  1865  ? 
9th.  What  other  money  or  property  he  had  had,  except 
what  was  derived  from  the  farm,  since  November,  1865  ? 
The  defendant  declined  to  answer  these  interrogatories, 
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on  fhe  groand  that'  his  answers  wonld  tend  to  convict  him 
of  a  crime  other  than  the  crime  of  fraad.  The  particular 
crime  was  stated^  in  his  objection  to  answer  some  of  the 
interrogatories,  to  be  that  of  conspiracy. 

The  refnsals  of  the  defendant  to  answer  were  certified 
by  the  referee  to  the  county  judge  of  Niagara  county,  who 
issued  an  attachment  against  the  defendant,  on  which  the 
latter  was  arrested  and  taken  before  the  county  judge. 
Interrogatories  were  thereupon  filed  with  the  county  judge, 
which  the  defendant  was  required  to  answer.  In  his 
answers,  by  way  of  justifying  his  refusals  to  answer  before 
the  referee,  he  stated  that  he  had  been  arrested  on  a  war- 
rant issued  by  the  police  justice  of  the  city  of  Lockp#rt,  on 
a  complaint  made  against  him  by  the  plaintiff's  counsel, 
charging  him  with  the  crime  of  conspiring  with  others  to 
cheat  and  defraud  the  plaintiff  and  the  public  generally, 
by  means  of  false  and  fraudulent  drafts  purporting  to  have 
been  issued  by  the  Canton  Banking  House,  and  obtaining 
money  and  property,  by  means  of  fi^lse  drafts,  from  the 
plaintiff  and  the  public  generally.  tChe  judgment  in  this 
action  was  recovered  for  money  advanced  by  the  plaintiff 
in  discounting  these  drafts;  and  in  declining  to  answer 
the  interrogatories  propouilded  to  him,  the  defendant 
offered  to  answer  as  to  any  other  business  transaction  by 
him,  and  as  to  any  other  money  or  property  he  had  received, 
except  such  as  was  connected  with,  or  derived  from,  drafts 
drawn  by  the  Canton  Banking  Company. 

The  county  judge  held  that  the  defendant  was  bound  to 
answer  these  interrogatories,  and  having  overruled  his 
objection^  to  doing  so,  ordered  a  commitment  to  issue 
against  him,  committing  him  to  the  jail  of  Niagara  county, 
until  he  should  submit  to  answer,  or  be  otherwise  dis- 
charged, and  imposed  a  fine  upon  him,  sufficient  to  in- 
demnify the  plaintiff  for  the  costs  and  expenses  of  the 
proceedings. 
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This  order  having  been  entered  with  the  county  elerk, 
the  defendant  appealed  from  it  to  this  coua 

.  * 

Richard  OrawUy^  for  the  appellant 
A.  W.  BrazcTf  for  the  respondent 

By  the  Court,  Daniels,  J.  The  plaintiff's  counsel  ob- 
jected, apon  the  argument  of  the  present  appeal,  that  the 
order  made  by  the  coanty  judge  .was  not  appealabte,  and 
relied  upon  MUchets  caae  (12  Ahh.  249)  in  support  of  the 
objection.  That  case  affords  the  plaintiff  no  assistance 
whatsoever  in  that  respect.  It  was  an  appeal  taken  in  a 
proceeding  against  an  attorney,  for  a  contempt  in  the  course 
of  the  trial  of  an  issue  of  &ot  And  the  order  of  the  court 
made  in  that  proceeding  was  held  not  to  be  appealable. 
The  question  whether  an  order  made  for  the  punishment 
of  a  party  for  not  answering  in  proceedings  supplementary 
to  execution,  was  appedilable  or  not,  was  in  no  manner 
involved  in  the  case.  The  right  of  the  party  affected  by 
such  an  order  to  appeal,  is  dependent  upon  the  provisions 
of  the  Code  of  Procedure  relating  to  proceedings  supple- 
mentary to  execution,  and  not  upon  the  statutory  provisions 
relating  to  proceedings  for  the  punishment  of  contempts. 

As  to  the  former,  the  Code  provides  that  appeals  may 
be  taken  to  the  general  term  of  this  court  from  orders 
made  by  a  county  judge,  in  such  proceedings,  where  the 
order  appealed  from  affects  a  substantial  right  (Oode, 
§§  248,  349.)  And  certainly  few,  if  any  orders,  can  be 
made  in  such  proceedings,  more  serious  or  certainly  affect- 
ing substantial  rights,  than  those  which  deprive  the  party 
of  his  liberty  for  an  indefinite  period  of  time,  as  the 
order  in  controversy  clearly  does*  the  defendant  In  the 
case  of  Olapp  v.  Lathrap,  (23  How.  428 ;)  Hobtein  v.  Biee^ 
(15  Abb.  307 ;)  and  the  National  Exchange  Bank  v.  Ha/nr- 
nigtony  (decided  in  this  district,)  no  doubt  was  entertained 
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but  an  oi'der  made  in  these  proceedings  directing  a  part^* 
to  be  punished  for  a  contempt  in  not  answering  questions 
propounded  to  him  concerning  his  property,  was  an  ap- 
pealable order  under  the  provisions  of  the  Code,  already 
referred  to.  And  these  clear  and  ample  provisions  leave 
no  room  for  any  substantial  doubt  upon  tiiat  subject 
The  objection  that  the  order  is  not  an  appealable  order, 
must  therefore  be  overruled. 

Where  a  witness  declines  to  answer  questions  pro- 
pounded to  him  on  the  ground  that  his  answers  will  have 
a  tendency  to  criminate  him,  it  is  the  province  of  the  court 
to  determine  whether  that  will  probably  be  the  effect  of 
the  answers,  if  they  are  required  to  be  giv'en.  (Gotten  dt 
ExWb  Notes^  2  Phil  Ev.  part  2,  737,  739,  and  ca^es  there 
cited.)  And  when  it  is  fairly  ascertained  that  such  will 
not  be  the  effect  of  the  witness'  answers,  he  should  be 
required  to  answer  the  questions  put  to  him.  Under  this 
rule  the  defendant  should  certainly  have  answered  the 
fourth,  sixth,  eighth  and  ninth  interrogatories  propounded 
to  him.  By  these  he  was  required  to  answer,  whether  in 
December,  1865,  he  had  in  his  possession  money  or  cur- 
rency, amounting  to  $3000  ?  How  much  money  he  then 
had,  and  how  much  at  any  one  time,  since  November, 
1865,  he  had  bad  of  the  proceeds  of  his  own  business 
transactions,  except  what  had  been  derived  from  the  farm  ? 

These  answers  would  not  have  had  any  tendency  to 
criminate  the  defendant,  for  they  do  not  ask  him  to  dis- 
close the  source,  person  or  circumstances,  from  or  under 
which  the  money  or  property  had  been  derived.  They 
inquire  simply  as  to  the  fact  of  his  having  had  money  in 
his  possession  after  the  month  of  November,  1865. 

The  fifth  interrogatory  propounded,  was  within  the 
spirit  of  the  amendment  made  to  section  292  of  the  Code 
in  1863.  By  that  interogatory  he  was  asked  to  state  what 
money,  in  bank  bills  or  coin,  he  had  delivered  or  paid  to 
any  other  person  or  persons,  since  December,  1865,  and 
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th^  consideration  for.  such  delivery  or  payment?  The 
provisions  of  the  Code  were  intended  to  give  the  creditor 
complete  authority  for  a  fall  and  searching  examination 
of  the  judgment  dehtor,  for  the  purpose  of  ascertaining 
particularly  the  amount  and  condition,  as  well  as  the  dis- 
position the  dehtor  had  made  or  attempted  to  make,  of  his 
property.  And  by  an  express  provision,  its  enactments 
are  not  to  be  strictly  construed.    (§  467.) 

By  the  amendment  to  section  292,  made  in  1863,  it  was 
provided  that  the  debtor  shaU  not  ''be  excused  from 
answering  any  question,  on  the  ground  that  he  has,  before 
the  examination,  executed  any  conveyance,  assignment  or 
transfer  of  his  property  for  any  purpose,  but  his  answer 
shall  not  be  used  as  evidence  against  him  in  any  criminal 
proceeding  or  prosecution.'*  The  object  plainly  ip ten des 
by  this  amendment,  was  to  render  the  judgment  debtor 
liable  to  answer  questions  concerning  the  disposition  he 
might  have  made  of  his  property,  without  any  restriction 
whatsoever  on  account  of  the  purposes  for  which  he 
might  have  disposed  of  it.  It  ^ould  not  have  been  iiitended 
to  restrict  the  inquiry  to  cases  where  formal  instruments 
of  conveyance  or  assignment  had  been  made  and  delivered 
by  him ;  but  to  include  within  it  all  conveyances,  assign- 
ments and  transfera  whatsoever,  which  the  debtor  may  iu 
any  manner  have  made  of  his  property.  No  reason  existed 
for  extending  this  right  of  examination  to  cases  where  the 
debtor  had  made  a  written  conveyance,  assignment  or 
transfer  of  his  property,  which  did  not  also  require  it  to 
be  extended  to  cases  where  the  transfer  should  prove  to 
be  made  by  an  actual  delivery,  following  or  accompanying 
an  agreement  by  parol 

On  the  other  hand,  not  only  the  same  propriety,  but  the 
same  necessity,  required  that  it  should  be  equally  provided 
for  all  cases  alike.  And  from  the  language  made  use  of, 
it  may  be  &irly  inferred,  that  it  was  the  intention  of  the 
legislature  so  to  extend  it  by  the  enactment  of  t^is  amend- 
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ment.  Otherwise  the  word  "transfer"  would  not  have 
beefi  used ;  for  the  terma  "  conveyance"  and  "  assignment*' 
were  themselves  snfBciently  comprehensive  to  include  all 
those  cases  where  the  debtor  disposed  of  his  property  by 
deed  or  other  instrument  in  writing. 

When  the  debtor  delivers  over  to  other  persons  his  per- 
sonal property,  or  choses  in  action,  by  way  of  performing 
agreements  made  to  defraud  his  creditors,  even  though  it 
may  be  done  without  any  writing  whatever,  he  practically 
and  effectually  does  execute  a  transfer  of  such  property 
and  choses  in  action,  within  the  fair  intendment  of  those 
terms  as  they  are  used  in  this  amendment  It  could  not 
have  been  intended  by  the  amendment  that  the  debtor 
should  be  excused  from  answering,  where  the  transfer 
should  prove  to  be  made  without  writing,  and  to  require 
him  to  answer  if  it  was  attended  with  the  only  additional 
circumstance  of  being  made  by  writing.  No  reason  exists 
for  making  any  such  discrimination.  On  the  other  hand, 
it  would  be  unnatural  as  well  as  absurd.  Under  this 
amendment,  therefore,  the  debtor  may  properly  be  required 
to  answer  fully  concerning  the  disposition  he  may  have 
made  of  his  property,  whether  it  has  been  done  by  deed, 
writing  or  otherwise,  notwithstanding  the  &ct  that  his  ex- 
amination will  show  that  he  has  been  guilty  of  a  crime  in 
doing  it,  and  without  any  qualification  or  restriction  arising 
out  of  the  nature  and  character  of  such  crime. 

The  other  interrogatories  propounded  to  the  defendant 
which  he  refused  to  anawer,-  do  not  relate  to  the  disposi- 
tion which  the  debtor  may  have  been  supposed  to  have 
made  of  his  property,  or  to  the  property  he  merely  had  in 
his  possession  or  under  his  control.  But  they  have  refer- 
ence to  the  source  from,  and  the  means  by,  which  he  may 
have  acquired  it.  And  in  discovering  these  facts  the 
debtor  may  be  compelled,  if  he  is  required  to  answer,  to 
give  evidence  tending  to  show  that  he  has  been  guilty  of 
a  criminal  offense  different  from  those  falling  within  the 
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protection  of  the  amendment  of  1863.  TMa  he  could  not 
properly  be  required  to  do,  unless  the  case  is  brought 
within  the  fifth  part  of  section  292  of  the  Code.  For  the 
rule  of  the  common  law  is  well  established,  that  no  person^ 
whether  a  witness  or  a  party,  shall  be  compelled  to  answer 
when  examined  on  oath  as  such  in  a  judicial  proceeding, 
where  the  efiect  of  his  answer  would  be  to  expose  him  to 
a  prosecution  for  a  crime.  (Henry  v.  Bank  of  Saltna^  1 
Omst.  83.  ShaH  Y.  Merekr,  1  JEng.  Law  and  I!q.  208.)  And 
that  rule  continues  to  exist  in  full  force,  so  far  as  it  has 
not  been  abrogated  by  positive  legislation. 

In  these  proceedings,  such  legislation,  so  far  as  it  be- 
comes necessary  at  present  to  consider  it,  extends  no  fur* 
ther  than  to  require  that  the  party  or  witness  shall  answer, 
even  though  his  answers  may  show  that  he  has  been  guilty 
of  a  fraud.  The  case  of  Glafp  y.  Lathrop  (23  How.  423) 
was  relied  upon  on  the  argument  as  an  authority,  favoring 
the  restriction  of  this  provision  to  cases  of  fraud  in  the 
disposition  of  the  property  of  the  debtor.  But  the  ques* 
tion  whether  it  should  be  so  restricted,  was  not  presented 
in  that  case.  And  the  decision  itself  does  not  indicate 
that  the  court  pronouncing  it  intended  to  decide  that 
point  The  provision  in  the  Code  is  subjected  to  no  such 
limitation.  By  that  it  is  declared  that  ^^  no  person  shall, 
on  examination  pursuant  to  this  chapter,  be  excused  from 
answering  any  question,  on  the  ground  that  his  examin- 
ation will  tend  to  convict  him  of  the  commission  of  a 
fraud,"  (Oodej  §  292,)  not  simply  of  a  fraud  in  the  dis- 
position of  his  property,  but  of  any  fraud  whatsoever. 

Wherever  one  person  is  guilty  of  a  fraud  in  disposing 
of  his  property,  the  other  who  receives  it  from  him  with  a 
like  intent,  is  also  equally  guilty  of  a  fraud.  And  yet, 
under  this  provision,  the  latter  would  be  clearly  bound  to 
answer.  The  peculiar  nature  or  quality  of  the  fraud,  the 
answers  of  the  party  or  witness  may  tend  to  show  he  has 
■committed,  is  not  important.    Ifeither  does  his  obligation 
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to  answer  depend  upon  the  circumstance  that  the  party  or 
witness  interrogated  may  or  may  not  have  committed  the 
fraud  alone ;  such  a  construction  would  be  so  restricted  as 
to  render  this  provision  of  the  law  of  scarcely  any  practi- 
cal benefit  Wherever  the  party  or  witnes^  interrogated 
may  have  committed  a  fraud,  whether  solely,  or  united 
and  combined  with  others,  it  is  still  a  fraud  within  the 
intent  and  meaning  of  the  language  used  in  this  section ; 
and  the  necessary  disclosure  of  it  by  the  answers  required 
to  be  given  in  the  course  of  the  examination  for  the  dis- 
covery of  the  debtor's  property,  constitutes  no  legal  justi- 
fication for  the  party  or  witness,  who  on  that  account 
refuses  or  declines  to  answer  the  questions  propounded  to 
him  for  that  purpose.  Whether  the  fraud  has  been  com- 
mitted in  disposing  of,  or  in  receiving,  purchasing  or 
otherwise  acquiring  the  property  which  forms  the  proper 
subject  of  such  an  examination,  and  its  disclosure  is 
required  in  the  lawful  and  legitimate  course  of  the  exam- 
ination for  the  purpose  of  making  the  discovery  the 
creditor  is  entitled  to  demand  concerning  the  property  of 
his  judgment  debtor,  neither  the  debtor  nor  any  witness 
produced  by  him  or  the  creditor,  is  at  liberty  to  shield 
himself  from  answering,  because  the  answers  required 
will  lead  to  that  disclosure.  The  questions,  of  coarse,  must 
be  pertinent  to  the  inquiry  which  the  law  allows  to  be 
instituted  by  the  creditor  against  the  judgment  debtor. 
Where  they  are  not  so,  both  the  debtor  and  the  witnessM 
produced  in  the  course  of  the  examination  would  be  enti- 
tled to  be  protected  in  refusing  to  answer  them. 

The  questions  in  this  case  were  pertinent  to  the  inquiry 
the  (u^editor  was  authorized  to  make.  By  them  the  debtor 
was  required  to  state  whether  he  received  of  the  plaintiff 
about  three  thousand  and  sixty  dollars,  in  Canada  cmv 
rency,  at  Toronto,  in  December,  1865;  whether  he  received 
any,  and  if  any,  how  much  money  in  Canada,  in  Decem- 
ber, 1865;  and  whether  he  had  done  any,  and  if  any,  what 
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busineBS  in  bis  own  name,  since  fTovember,  1865»  These 
questions  he  declined  to  answer,  on  the  ground  that  bis 
answers  would  tend  to  show  that  be  had  been  engaged  in 
a  conspiracy  to  defraud  the  public,  by  negotiating  and  sell- 
ing spurious  drafts.  In  other  words,  that  he  had  acquired 
his  property  by  the  commission  of  a  fraud.  Whether  that 
fraud  affected  the  plaintiff  alone,  or  whether  its  successful 
execution  affected  a  large  portion  of  the  public,  can  make 
no  difference  in  the  construction  of  the  language  the  legis- 
lature have  used.  It  is  still  a  traud,  and  it  is  no  more  than 
that,  even  if  the  defendant  did  conspire  and  combine  with 
others  in  the  commission  of  it ;  and  as  such  he  was  bound 
to  disclose  it,  if  its  discovery  became  essential  to  the  com- 
plete examination  the  creditor  had  a  right  to  prosecute, 
for  the  purpose  of  ascertaining  the  nature,  condition, 
extent  and  situation  of  his  property.  That  it  was  essen- 
tial to  that  end  was  not  denied  upon  the  argument  of  the 
present  appeal.  The  order  appealed  from  should  therefore 
be  affirmed. 

[Ebii  Gbjubaii  TxbM,  FebniAiy  10^1868.    JDmnt,  J^fa/rm  anf  Dmitif, 
Justices.] 
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A  l«ue  provided  that  if  the  lessee,  having  performed  his  ooTenantoi  should 
give  Dot&oe  in  writing,  on  or  before  February  1, 1868,  binding  himself  to  take 
and  accept  a  fortfier  term  of  five  years  from  May  1, 1888,  the  lessor  would 
grant  a  new  lease  for  f uch  Airther  period.  It  then  provided  for  the  fixing 
of  the  rent  by  arintration,  Ac.,  bnt  gave  no  option  to  the  lessee  to  accept  or 
ngect  the  lease  after  the  arbitrators  should  have  acted.  MM  that  the  les- 
see's obligation  to  take  the  new  lease  became  perfect  as  soon  as  he  gave  the 
notice  binding  himself  to  accept  another  lease  for  the  further  term. 

That  the  moment  that  notice  was  given,  the  obligation  of  the  lessor  to  grant,  and 
of  the  lessee  to  take,  the  new  lease  became  perfect  and  mutual. 

That  the  appointment  of  arbitrators  being  an  act  only  to  be  done  after  notice 
that  the  new  lease  was  to  be  taken,  neither  par^,  after  making  the  appohit* 
ment,  could  be  heard  to  assert  that  the  notice  had  not  been  given. 

Voj..  LIV.  34 
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If;  in  rach  a  case,  the  arbitration  having  beon  oommtnoed,  fidU  thrQogfa,  1^ 
reaaon  of  the  Inability  of  the  arbitrator  to  complete  it,  and  tiie  fUlure  of  the 
parties  to  agree  upon  another  arbitrator,  the  leasee  may  maintain  an  action 
to  compel  a  specific  performance  of  the  agreement  to  execute  a  new  lease, 
at  a  rent  to  be  settled  and  determined  upon  a  reference. 

«\ 

MOTION  to  diaeolve  an  injanctiou.  This  was  an  action 
to  obtain  the  specific  performance  of  a  covenant  in  a 
lease  of  real  property,  for  a  renewal,  at  a  rent  to  be  fixed 
by  arbitration.  The  parties  had  agreed  npon  Judge  Daly 
as  their  arbitrator,  or  referee,  under  the  covenant  in  the 
lease ;  and  he  having  been  unable  to  attend  to  the  case, 
they  had  not  agreed  upon  any  other.  The  relief  sought 
in  this  action  was  that  the  defendant  be  directed  to  pro- 
ceed on  his  part  with  the  arbitration,  and  to  appoint 
aaother,  in  case  the  arbitrator  appointed  by  the  defendant 
should  refuse  to  act ;  and  that  the  defendant  b^  directed 
an4  required  to  execute  a  lease  at  the  rent  to  be  settled 
and  determined  on,  as  provided  by  the  original  lease  and 
the  covenants  therein  contained. 

J.  S.  Pignolet,  for  the  plaintiff 

H.  AUcer^  for  the  defendapt 

Cardozo,  J.  I  think  the  learned  counsel  for  the  defend- 
ant misconstrues  the  provisions  of  the  lease  as  to  the 
renewal.  The  lease  provides  that  if  the  lessee,  having 
performed  his  covenants,  gives  notice  in  writing,  on  or 
before  February  1,  1868,  binding  himself  to  take  and  accept 
a  further  term  of  five  years  from  May  1, 1868,  the  lessor  will 
grant  a  lease  for  such  further  period.  It  then  provides  for 
the  fixing  the  rent  by  arbitration,  and  instructs  the  arbi- 
trators as  to  the  "principle"  by  which  they  are  to  govern 
themselves,  l^ut  it  gives  no  option  to  the  lessee  to  accept 
or  reject  the  lease,  after  the  arbitrators  have  acted.  It 
simply  very  inartificially  prescribes  a  rule  of  action  for  the 
arbitrators.    The  lessee's  obligation  to  take  the  new  lease 
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becomes  perfect  as  soon  as  he  give  the  notice  Mnding  him- 
self to  talce  and  accept  another  lease  for  the  farther  term. 
The  moment  that  notice  is  given,  the  obligation  of  the 
plaintiff  to  grant,  and  of  the  defendant  to  take,  the  new 
lease,  becomes  perfect  and  matual.  Whether  the  allega- 
tion in  the  complaint,  that  the  plaintiff  gave  the  notice 
that  he  would  take  the  farther  term,  be  denied  or  not,  is 
not  material,  becanse  both  parties  are  estopped,  on  that 
point,  by  having  proceeded  to  appoint  arbitrators.  That 
appointment  being  an  act  only  to  be  done  after  notice  that 
the  new  lease  was  to  be  taken,  neither  party,  after  making 
the  appointment,  can  be  heard  to  assert  that  the  notice 
had  not  been  given.  The  case  then  is  briefly  this :  The 
parties  have  entered  into  ^  covenant  for  a  renewal  of  the 
lease,  which,  by  the  notice  served  by  the  plaintiff,  became 
mutual  and  obligatory  upon  both  of  them,  and  there  is 
nothing  to  be  done  except  to  ascertain  the  rent,  and  that 
was  to  be  fixed  by  arbitration.  The  arbitration  was  com- 
menced,  but  fell  through  by  reason  of  Judge  Daly  being 
unable  to  devote  sufficient  time  to  complete  it,  and  the 
parties  failing  to  agree  upon  any  other  arbitrator. 

In  KeUo  v.  KeUy^  (1  DcUy,  419,)  Judge  Daly,  reviewing 
the  authorities,  says :  ^^  Where  a  valid  contract  has  been 
entered  into  for  the  renewal  of  a  lease  by  which  it  is  pro- 
vided that  the  amount  of  rent  to  be  paid  shall  be  settled 
by  arbitration,  and  the  party  who  is  to  give  the  lease 
refases  to  appoint  an  arbitrator,  a  court  of  equity  will  com- 
pel specific  performance,  and  order  a  reference,  to  ascer- 
tain what  the  amount  of  the  rent  should  be.''  {See  also 
Welti  V.  De  Leyer^  1  Daly,  45.) 

This  I  understand  to  be  the  settled  law  of  this  State, 
and  I  regard  the  principle  as  applicable  to  and  decisive  of 
the  question  in  this  case. 

The  motion  to  dissolve  the  injunction  must,  therefore,  be 
denied.    The  costs  may  abide  the  event  of  the  action. 

[Nbw  7obk  Spboial  Tbbx,  May  4, 1S68.    Ombmo,  JnttSoe.] 
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The  Fbopu^  ex  rel  Charles  Newmaoy  tii;  Thb  Sailobs' 

SKua  Haebos. 

By  the  act  incorporatiiig  a  charitable  asylum,  the  tnutees  were  anthoriaed  to 
make  all  proper  and  neoesaary  rules  and  regulatioos  for  the  goremment  of 
the  corporation,  not  inconsistent  with  the  constitution  and  laws  of  the  United 
States  and  of  the  State  of  New  York.  JOM  that*  by-laws  adopted  by  the 
trustees  forbidding  the  inmates  to  leare  the  prendses  without  petmisaioa 
ih»n  the  goremor  of  the  asylum,  or  one  of  his  assistants,  or  indulging  in 
contention,  or  boisterous  and  disorderly  conyersation  at  table,  on  pain  of 
expulsion,  were  reasonable,  proper  and  valid ;  and  that  for  a  breach  thereof, 
by  an  inmate,  the  gOTemor  was  authoriaed  to  dismiss  tlie  oflhnder  from  the 
institution,  by  the  direction  of  the  execnttTe  committee. 

But  that  on  a  charge  being  prelbrred  against  an  inmate,  of  TidatiBg  tlie  rolea, 
he  was  entitled  to  reasonable  notice  of  the  examination,  and  an  opportunity 
of  bring  heard,  of  exculpating  Idmself  and  of  disproving  the  chuge.  . 

The  action  and  proceedings  of  the  trustees,  or  the  ezecnti?e  committee^  In 
investigating  such  a  charge,  it  mwm,  are  not  beyond  the  oontrol  q(  or  a  ravleiw^ 
by,  the  Supreme  Court. 

It  $&ims  that  the  governor  of  such  an  institution  has  no  power  to  expel  an  in- 
mate for  a  violation  of  the  by-laws,,  without  the  authority  of  the  tmsteee,  or 
at  leasts  of  those  constituting  the  executive  committee. 

THIS  was  an  application  for  a  peremptory  mandamosy 
against  the  trustees  of  the  Sailors*  Snag  Harbor,  to 
restore  the  relator  to  his  position  as  an  inmate  of  that  in* 
stitution,  with  the  privilege  of  all  its  franchises,  from  which 
he  had  been  tamed  oat  by  Thos.  Mellville,  the  governor 
and  administrator  of  the  Harbor,  in  the  month  of  Septem- 
ber, 1868. 

The  relator  filed  a  petition,  and  accompanied  it  with  an 
affidavit  relating  the  facts  of  his  case.  By  this  petition  it 
appeared  that  the  relator  had  been  an  inmate  and  benefi- 
ciary of  the  Harbor,  an  asylum  for  aged  and  invalid  sea- 
men, established  under  the  will  of  Robert  Richard  Randall, 
by  which  will  the  testator  bestowed  twenty-two  acres  of 
land  in  the  city  of  New  York,  for  the  purpose  of  founding 
a  charitable  institution  for  the  support  of  aged,  decrepid 
and  worn  out  seamen.  The  board  of  trustees  consists  of 
the  mayor,  recorder,  the  president  of  the  chamber  of  com- 
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merce,  fhe  president  and  vice  preeident  of  the  marine 
society^  the  oldest  episcopalian  minister  and  the  oldest 
presbyterian  minister  in  New  York,  with  their  successors 
in  office,  perpetually.  The  petition  stated  that  the  gov- 
ernor had  turned  the  relator  out  of  the  Harbor  by  two  po- 
licemen, and  *had  refused  to  readmit  him,  because  he,  the 
relator,  had  defended  himself  when  assaulted  by  Henry  A. 
Curtis,  a  steward. 

The  court,  on  filing  the  petition  ex  parte,  ordered  an 
alternative  mandamus  to  issue  to  restore  the  relator,  or  to 
show  cause.  The  respondents  showed  cause^  alleging  that 
on  the  11th  of  September,  1868,  the  relator  had  in  the 
dining  hall  of  the  institution  violently  assaulted  the  stew- 
ard, Curtis,  by  clinching  him  around  the  body,  and  tearing 
his  vest  and  shirt,  and  that  he  had  declared  then  and  there, 
in  a  loud  voice,  that  certain  ofElcers  of  the  institution, 
whom  he  named,  were  a  set  of  liars,  thieves  and  swindlers. 

On  the  coming  in  of  tiiis  answer,  the  relator  filed  an 
affidavit  alleging  that  he  was  assaulted  first  at  the  table 
by  Curtis.  The  respoudents  filed  three  affidavits,  setting 
forth  that  the  relator  on  other  occasions  had  been  guilty 
of  gross  acts  of  disobedience  and  disturbance  while  an  in- 
mate of  the  Harbor,  and  had  twice  before  been  convicted 
of  assaults  and  batteries. 

Alanean  Nashj  for  the  relator. 

J.  L.  Biker  and  WitUam  FuUertan,  for  the  defendants. 

Stttherland,  J.  By  the  will  of  the  founder  of  the 
charity,  the  testamentary  gift  was  to  be  used  and  applied 
for  supporting  the  asylum  or  hospital  '^  in  such  manner  as 
the  testamentary  trustees  or  a  majority  of  them  may,  from 
time  to  time,  or  their  successors  in  office  may,  from  time 
to  time,  cKretf*." 

By  the  act  incorporating  the  trustees,  they  have  power 
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to  make  all  proper  and  necessary  rules  and  regalations  for 
the  government  of  the  corporation,  not  inconsistent  with 
the  constitution  and  laws  of  the  United  States,  and  of  this 
State. 

The  7th  article  or  section  of  the  11th  subdivision  of  the 
by-laws  declares,  among  other  things,  that  any  inmate 
who  shall  be  convicted  '^  of  leaving  the  premises,  without 
permission  from  the  governor,  or  one  of  the  assistants, 
shall  forfeit  the  benefits  of  the  institution,  and  be  expelled 
from  it" 

By  the  13th  sectio9  or  article  of  the  same  subdivision 
of  the  by-laws,  "inmates  are  strictly  forbidden  to  indulge 
in  contention,  or  boisterous  and  disorderly  conversation 
at  the  table,  and  are  solemnly  enjoined  to  demean  them- 
selves in  a  decorous  manner,  as  becoming  aged  and  honest 
seamen." 

The  19th  section  or  article  of  the  same  subdivision  of 
the  by-laws  forbids  any  inmate  leaving  the  institution 
without  permission  of  the  governor. 

The  return  to  the  alternative  writ  of  mandamus  in  this 
case  alleges  that  the  relator,  an  inmate  of  the  asylum  or 
hospital,  was,  on  the  11th  of  September,  guilty  of  improper 
and  disorderly  conduct  and  c6nversation  at  the  breakfast 
table,  by  making  grossly  improper  remarks  to  the  stew- 
ard, which  are  set  out,  and  by  violently  assaulting  the 
steward. 

The  return  further  states  that  the  steward  reported  this 
improper  conduct  to  the  governor  of  the  institution,  who 
afterwards  dismissed  the  relator  from  the  institution  by  * 
the  direetian  of  the  exeeutive  committee  thereof. 

The  return  further  states  that  the  relator  was  notified 
of  the  time  of  the  examination  of  his  conduct  by  the  ex- 
ecutive committee;  that  the  relator  did  not  attend,  alleging 
that  he  had  to  attend  in  New  York  city  as  a  witness,  under 
a  subpoBua;  and  the  return  further  alleges  that  the  relator 
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tiras  not  in  fact  then  under  a  subpoena  to  attend  as  a  wit- 
ness as  he  alleged. 

The  return  refers  to  certain  affidavits  tirhich  were  hand* 
ed  up  with  it,  as  verifying  the  facts  stated  in  the  return. 

Since  these  papers  were  submitted,  the  counsel  of  the 
relator  has  handed  me  an  affidavit  of  the  relator,  verified 
on  !N^ovember  30,  alleging  that  on  September  11,  on  the 
occasion  referred  to  in  the  return,  the  steward  first  assault* 
ed  him,  and  that  in  the  affray  he  did  nothing  more  than 
was  necessary  to  protect  himself  from,  and  get  rid  of,  the 
assault  of  the  steward.  The  relator  does  not  deny  in  this 
affidavit  that  he  made  use  of  the  language  charged  in  the 
return,  on  this  occasion. 

The  by-laws,  which  have  been  specified,  appear  to  me  to 
be  reasonable  and  proper  and  valid.  They  appear  to  me 
to  be  authorized  by  the  act  of  incorporation,  and  to  be 
consistent  with  the  administration  of  the  charity  which 
the  founder  of  it  had  in  view ;  but  1  am  not  willing  to  hold 
that  the  governor  has  the  power  to  expel  an  inmate  for  a 
violation  of  either  of  the  by-laws  referred  to,  without  the 
authority  of  the  trustees,  or  at  least  of  the  trustees  consti- 
tuting the  executive  committee. 

Probably  intermediate  the  periods  of  the  meetings  of 
the  trustees,  the  executive  committee  can  act  for  them,  in 
examining  a  charge  of  an  alleged  violation  of  a  by-law. 

The  accused  inmate  should  have  reasonable  notice  of 
such  examination,  and  an  opportunity  of  being  heard,  of, 
exculpating  himself,  and  of  disproving  the  charge. 

ITor  am  I  willing  to  concede  that  the  action  and  pro- 
ceeding of  the  trustees,  or  of  the  executive  committee,  in 
investigating  such  a  charge,  is  beyond  the  control  of,  or  a 
review  by,  this  court. 

In  this  case,  I  am  satisfied  from  the  return  and  all  the 
affidavits  and  papers  submitted,  that  the  allegations  in  the 
return  as  to  the  conduct  and  conversation  of  the  relator 

■ 

on  the  11th  of  September  are  substantially  true ;  that  the 


5S6       CASES  IN  THE  SUPREME  COURT. 

Wbitoey  9.  Taylor. 

governor  did  not  undertake  to  expel  the  relator  withoat 
the  direction  of  the  tmetees,  or  of  the  execntive  commit- 
tee ;  that  the  governor  reported  the  alleged  misconduct  and 
violation  of  the  hy-laws  on  the  part  of  the  relator  to  the 
tmstees  or  executive  committee,  who  examined  into  the 
truth  of  the  charge,  add  directed  the  governor  to  expel  the 
relator;  and  that  the  relator  had  reasonable  notice  of  the 
time  and  place  of  such  examination,  but  absented  himself 
therefrom  without  a  reasonable  excuse. 

Though  I  have  been  somewhat  embarrassed  in  disposing 
of  this  case,  from  the  manner  in  which  the  papers,  afflda* 
vits,  ^c,  have  been  submitted,  yet  I  do  not  see  how  I  can 
dispose  of  it  otheirwise  than  by  dismissing  the  alternative 
writ)  and  denying  the  motion  for  the  peremptoiy  writ 
.without  costs. 

Order  accordingly. 

fKiw  ToBK  Spbcial  Tsbx,  December  7|  18S8.   JStttherUmd,  Jostice.] 


Whitnby  v9.  Taylor. 

A  warranty  Uiat  a  apan  of  ponies  are  all  right  for  Hvery  purposes  cannot,  U 
MflpM,  be  oonstmed  into  a  special  undertaking  that  thej  are  not  with  fni. 
One  of  them  being  wUhfoal^  is  not  an  nnsoundness  within  the  meaning  of  a 
general  warranty. 

In  case  of  fraud,  U  imow,  an  action  would  lie  for  special  damages. 

If,  however,  the  warranty  is  spedal,  the  damages  are  necessarily  special,  and 
must  be  estimated  by  the  jury,  and  not  by  the  opinion  of  witneasea. 

There  being  no  market  value  fbr  pregnant  mares,  for  Uvtry  pwrpotn,  a  witneea 
cannot  b6  asked  the  value  of  a  mare  in  that  condition /or  lip«y  jNvgMSit,  and 
her  value  if  not  in  that  condition,  and  then  give  his  opinion  as  to  the  difier- 
enoe  in  value. 

APPEAL  from  a  judgment  of  the  county  court  of  Her- 
kimer county,  after  a  motion  for  a  new  trial  had  been 
denied. 
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The  itction  was  originally  tried  in  a  jnatice's  court,  and 
resulted  in  a  verdict  for  the  defendant  The  plaintiff  ap- 
pealed to.  the  county  court,  and  upon  a  trial  in  that  court 
obtained  a  rerdiet  for  $60  damages. 

The  case  proved,  showed  that  the  plaintiff  and  one  Henry 
Whitney  were  in  the  livery  business,  and  the  defendant 
sold  them  a  span  of  ponies,  warranting  that  they  were  all 
right  in  every  shape,  single  or  double,  for  the  livery  busi* 
ness.  It  turned  out  that  one  of  them  was  with  foal,  in 
consequence  of  which  she  became  less  valuable  for  the 
livery  business,  and  the  plaintiff  traded  her  off  and  got 
another  rnare^  It  was  also  proved  that  this  mare  was  not 
as  good  a  match  as  the  one  in  question. 

The  following  question  was  asked  of  the  plaintiff,  who 
was  a  witness  on  the  stand.  *'  How  much  less  was  the 
mare  worth  for  livery  purposes,  as  she  was  with  foal,  than 
what  she  would  have  been  if  as  warranted  or  repre- 
sented ?"  Objected  to  by  the  defendant  on  the  grounds : 
'^(1.)  That  it  was  not  the  correct  manner  of  estimating 
damages.  (2.)  The  question  should  have  been,  what  would 
the  mare  be  worth  if  she  had  been  as  recommended,  and 
what  ia  she  worth  as  she  proved  to  be.  (3.)  No  warranty 
has  been  proved  against  the  mare  being  with  foal.  A 
general  warranty  does  not  cover  the  defect  complained  of/' 
Objection  overruled,  and  the  defendant  in  due  time  ex- 
cepted to  the  ruling  of  the  court  thereon,  and  the  witness 
answered  as  follows :  ^'  She  was  worth  $50  less.'' 

The  plaintiff  obtained  a  verdict  for  $50,  and  the  defend- 
ant appealed  from  the  judgment  entered  thereon. 

8.  S.  Margatij  for  the  appellant.  I  There  is  no  evidence, 
in  the  case,  of  a  warranty,  except  that  the  mares  were  aU 
right  There  is  no  warranty  against  the  mares'  being  with 
foal,  and  yet  the  evidence  upon  the  subject  of  damage  is 
mainly  confined  to  the  damage  in  consequence  of  the  off 
mare  being  with  foal.    If  it  is  possible  to  settle  any  ques- 
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tion  in  this  State  beyond  controveray,  it  is  now  settled 
that  a  witness  cannot  give  his  opinion  as  to  the  gross 
amount  of  damage.  He  cannot  be  permitted  to  state  in 
gross  ^e  amount  of  the  iqjuiy,  or  the  difference  in  value 
which  the  plaintiff  claims  to  recover.  Isti  Because,  in 
doing  SO9  he  must  assume  what  is  the  legal  rule  or  measure 
of  damages,  which  is  a  question  of  law,  to  be  decided  only 
by  the  court  2d.  Because  in  doing  so  the  witness  usurps 
the  functions  of  the  jury,  the  amount  of  damages  being  a 
question  exobuivdy  for  their  judgm&nt.  ( Van  Demen  v. 
Young^  29  N.  Y.  Rep.  9,  26,  36.  Decker  v.  Myeny  31  Havf. 
372,876.  Benkard\.Bah€oek,27  H<no.Pr,Z9%Ald6.  Arm- 
etrong  v.  Smithy  44  Barb.  120,  and  caeee  there  eited,) 

Thamoi  Biehardeon^  for  the  respondent.  L  There  was 
no  error  in  the  admission  of  evidence.  1.  The  objecdon 
to  the  question  put  to  M.  P.  Whitney,  and  the  same  ques- 
tion to  H.  P.  Whitney,  was  properly  overruled,  (a.)  It 
was  objected  to  on  three  grounds,  the  second  and  third  of 
which  are  entirely  unworthy  of  notice.  It  is  difficult  to 
undeihstand  what  is  meant  by  the  first  objection.  The 
most  reasonable  construction  is  that  it  is  simply  intro- 
ductory to  the  second  and  third  objections;  and  if  so,  it 
must  fetll  with  them.  But  if  it  should  be  interpreted  as  an 
objection  to  the  assumed  measure  of  damages,  then  we 
say :  (i.)  That  the  mares  were  warranted  as  fit  for  a  special 
purpose,  to  wit,  for  livery  purposes,  and  the  measure  of 
damages  was  correct.  {Passinger  v.  Thorbvm^  35  Barb.  17 ; 
affirmed,  34  N.  Y.  Rep.  684.    16  id.  489.    5  Bmg,  544.) 

n.  The  objection  t6  the  question  put  to  the  same  wit- 
nesses was  properly  overruled.  The  same  objections  were 
made  as  to  the  question  just  discussed ;  and  it  is  submitted 
that  there  needs  no  argument  to  show  the  objections 
utterly  futile. 

nL  The  refhsals  to  charge  as  requested  were  properly 
made.    1.  The  first  proposition  was  that  the  evidence  did 
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not  show  a  warranty  against  the  mares  being  with  foal. 
It  was  a  qaestion  of  intent  and  of  fact  for  the  jury,  and 
was  properly  submitted  to  them.  The  warranty  claimed^ 
was  that  the  mares  were  all  rights  &c.;  not  that  they  were 
simply  9ound.  Any  infirmity  which  renders  the  animal 
lees  fit  for  present  service,  has  been  held  to  be  unsoaud- 
ness.  {HSL  &n  SoUb,  p.  281,  n.  and  eoiei  cited.  Ohittjf  on 
OonL  407,  and  ease$  cited)  In  this  case  the  warranty  was 
that  she  was  ^^  all  right,"  &c.  As  before  stated,  it  was  a 
question  for  the  jury,  and  they  have  found  against  the 
defendant 

MoRChAK,  J.  .  The  statement  of  the  case  shows  clearly 
the  nature  of  the  questions  to  be  decided  upon  this  appeal. 
The  first  question  which  I  shall  ermine  is,  whether  the 
warranty  is  general  or  special.  If  it  is  a  general  warranty, 
then  the  ftct  that  the  mare  was  with  foal,  was  not  a  breach 
of  it  It  was  in  no  sense  of  the  word  to  be  regarded  as  an 
unsoundness,  although  it  rendered  the  mare  less  valuable 
for  livery  purposes,  for  a  time  at  least  It  may  be  a  ques- 
tion what  was  intended  by  the  words  that  the  *^  ponies  are 
all  right,  erery  way,  fbr  livery  purposes."  No  one  would 
suppose  that  any  thing  else  was  intended  except  that  they 
were  sound.  What  is  implied  more  than  this  is  general 
praise,  which  does  not  lay  the  foundation  for  an  action 
either  for  fraud  or  warranty. 

If  the  defendant  knew  that  the  mare  was  with  foal,  and 
purposely  concealed  that  fact  from  the  plaintifi;  although 
it  would  not  be  regarded  as  unsoundness,  still,  if  any  dam- 
ages had  ensued,  it  would  constitute  an  actionable  fraud. 
But  unless  the  defendant  knew  the  fact,  it  can  hardly  be 
supposed  that  he  intended  to  warrant  specially  against  the 
mare's  being  in  that  condition,  or  that  the  plaintiff  so  un- 
derstood it  There  was  a  good  deal  of  discussion  and 
some  difference  of  opinion  in  Paemger  v.  Thorium^  (34 
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jr.  T.  Sep,  634,)  whether  the  case  showed  that  the  wat- 
ranty  was  general  or  special;  bnt  a  majority  of  the  court 
having  come  to  the  conclusion  that  the  warranty  was  spe- 
cialy  the  plaintiff  was  allowed  to  recorer  his  consequential 
damages.  My  opinion  is,  that  we  ought  not  to  extend  the 
rule  to  other  and  doubtful  cases.  In  the  absence  of  fraud, 
I  do  not  think  a  warranty  of  the  kind  here  proved  can  be 
construed  into  a  special  undertaking  that  a  mare  is  not 
with  foaL  Her  being  with  fbal,  certainly  is  not  an  un- 
soundness, within  the  meaning  of  a  general  warranty. 

But  assuming  that  it  was  within  the  meaning  of  the 
warranty,  the  question  proposed  to  the  witness  was  inad- 
missible to  prove  the  damages.  There  was  no  market 
value  for  pregnant  mares  for  livery  purposes,  and  the 
opinion  of  the  witness  could  not  be  received  as  in  the  case 
where  an  article  has  a  known  or  market  value. 

The  question  assumes  that  the  witness  knows  how  much 
was  the  value  of  the  mare  for  livery  purposeii.  It  also 
assumes  that  he  knows  how  much  she  would  have  been 
worth  if  she  had  not  been  with  foal,  whereas  there  was  no 
evidence  to  show  that  he  knew  either  fact  How,  then, 
could  he  compute  the  damages  ?  The  farthest  the  author- 
ities have  gone,  would  only  allow  the  witness  to  give  the 
difference  in  the  value  when  he  had  qualified  himself  by 
showing  that  he  was  acquainted  with  the  value  of  the 
article  as  warranted,  and  with  its  value  as  diminished  on 
account  of  the  defect  complained  of.  That  difference  the 
witness  may  call  "  dollars  and  cents,"  or  "  damages,"  but 
before  he  can  answer  in  either  form,  he  must'  show  that 
he  is  qualified  to  answer  it  as  a  fact  and  not  as  mere  spec- 
ulation. 

As  there  was  no  known  or  market  value  for  pregnant 
mares  for  livery  purposes,  it  is  evident  that  the  plaintiff 
resorted  to  an  improper  mode  of  ascertaining  damages. 
The  damages  in  such  a  case  are  necessarily  special^  and 
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limited  to  the  actual  loss  sustained.  So  far  as  they  de- 
pend upon  mere  estimate,  they  must  be  fixed  by  the  jury^ 
and  not  by  the  witnesses.  (Marehaui^  v.  Math&w0,  2  N.  Y. 
Bep.  514.)  The  particular  items  of  damages  should  be 
proved,  and  the  whole  together  left  to  the  jury  to  assess 
according  to  their  own  judgment.  From  an  examination 
of  the  testiqiony  in  this  case^  it  is  impossible  to  determioe 
with  any  accuracy  what  particular  damages  the  plaintiff 
sustained  in  consequence  of  the  mare's  being  with  foal. 
One  way  to  arrive  at  the  solution  of  the  question,  would 
hare  been  for*  the  plaintiff  to  show  how  much  the  mare 
was  worth,  not  for  Uveiy  purposes^  but  for  general  pur^ 
poses,  and  how  much  she  would  have  been  worth  if  she 
had  been  in  a  condition  to  put  in  the  livery  business,  sin- 
gle or  double. 

It  is  quite  evident  that  the  witness  did  not  make  this 
difference  in  value  the  rule  of  damages.  He  was  not  in- 
quired of  as  to  her  real  value.  For  aught  we  know,  she 
may  have  had  a  much  larger  value  on  account  of  her  being 
with  foal  than  she  would  have  for  livery  purposes ;  and 
her  place  in  the  livery  of  the  plaintiff  may  have  been  sup- 
plied for  a  less  sum  than  her  real  value. 

In  my  opinion^  the  evidence  objected  to  was  improper 
and  inadmissible  to  prove  damages*  If  it  is  therefore  con- 
ceded that  the  warranty  was  special  so  as  to  support  an 
action  for  the  special  damages,  the  court  erred  in  allowing 
the  witness  to  give  his  opinion  as  to  the  amount,  without 
showing  what  the  mare  would  have  been  worth  for  livery 
purposes  if  she  had  jiot  been  with  foal,  and  what  was  her 
real  value,  being  with  foal,  so  that  the  court  could  see  that 
his  estimate  of  the  damages  was  no  more  than  the  differ- 
ence if  the  witness  had  expressed  it  in  dollars  and  cents. 
The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 
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MuLLiN,  J.y  read  an  opinion  coming  to  the  same  resalL 

FoBTBB,  J.y  diflsented. 

Judgment  reversed,  and  a  new  trial  granted,  costs  to 
abide  the  event 

[OxovPAOA  QwMMRAL  Tbbx,  Jnoe  90,  1868.    HbkUt,  MwOm  and  jr«yws 
Jofltioei.] 


Hamilton  vs.  Obidlet. 

If 'the  vtndse,  sntweqiienUy  to  the  execution  of  a  written  oontnct^  which  is 
declared  Toid  by  the  itatntei  of  Pennsylvania,  for  being  made  on  Sonday, 
demand,  on  a  week  day,  a  conyeyanoe  of  the  property  and  reoeiTes  the  same, 
promiring  to  pay  the  purchase  price,  a  new  and  valid  contract  arises  bcCweea 
the  parties,  which  eotMes  the  vendor  to  an  action  to  enforce  paynml 

And  where  the  phdntilT,  in  such  a  case,  counted  upon  the  contract  aa  being  in  ^ 
writing,  but  was  allowed  on  the  trial,  without  objection,  to  prove  the  subse- 
quent conveyance  and  a  parol  promise  to  pay ;  Held  that  the  variance  might 
be  disregarded  under  the  provisions  of  the  Code  of  Procedure. 

APPEAL  from  a  judgment  entered  upon  the  report  of 
referee,  in  favor  of  the  plaintifi^  for  $1329.64  dam- 
ages and  costs. 

The  complaint  alleged  that  on  the  20th  of  August,  1865, 
the  defendant  entered  into  an  agreement,  in  consideration 
of  certain  undertakings  and  agreements  on  the  part  of 
the  plaintiff  therein  expressed,  to  pay  him,  the  plaintiff, 
the  sum  of  $1000,  as  follows :  $500  on  or  before  the  ex- 
piration of  30  days;/the  remainder  on  or  before  the  expi- 
ration of  60  days ;  all  of  which  would  appear  more  fully 
by  reference  to  said  agreement  in  the  plaintiff's  hands,  to 
which  the  plaintiff  referred. 

The  defendant,  after  denying  generally  the  allegations 
of  the  complaint,  averred,  among  other  defenses  not  nec- 
essary to  notice,  that  the  contract  in  question  was  made  in 
Pennsylvania,  and  that  it  was  made  on  Sunday,  and  was 
therefore  void  by  the  laws  of  Pennsylvania. 
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The  following  factSy  among  others,  were  found  by  the 
referee:  (1.)  On  the  27th  of  August,  1865,  the  parties^ 
made  a  written  agreement,  wherein  the  plaintiff  agreed  to 
convey  to  the  defendant,  on  or  before  the  26th  of  October, 
1865,  an  undivided  one  thirty-second  interest  in  the  farm, 
and  28  leasehold  making  interest  in  well  "No.  16  on  Pit- 
hole  creek,  Pennsylvania ;  and  in  consideration  thereof, 
the  defendanrt  agreed  to  pay  the  plaintiff  (1000,  as  follows : 
(500  on  or  before  SO  days  from  the  26th  of  August,  1865, 
and  the  remaining  $500  on  or  before  60  days  thereafter. 
That  the  27th  of  August,  1865,  was  Sunday,  and  by  the 
laws  of  Pennsylvania,  any  person  **who  shall  do  or  per- 
form any  worldly  business  or  employment  on  the  Lord's 
day,  shall  be  subject  to  a  ifine,"  &c.  That  subsequently, 
on  the  1st  of  February,  1866,  the  defendant  requested  the 
plaintiff  to  fulfill  his  contract,  and  the  plaintiff  thereupon 
*  made  a  conveyance  of  his  interest  in  said  land  as  described 
in  the  contract,  and  delivered  it  to  the  defendant,  who 
accepted  the  same  and  promised  to  pay  the  (1000  in  con* 
aideration  thereof. 

The  referee  found,  as  a  conclusion  of  law,  that  the  plain- 
tiff was  entitled  to  recover. 

The  right  of  the  plaintiff  to  recover  was  resisted  by  the 
defendant  by  a  motion  to  nonsuit  the  plaintiff.  The  de- 
fendant also  took  certain  exceptions  to  the  rulings  of  the 
referee.  The  referee  found,  as  an  independent  proposi- 
tion, that  the  subsequent  acts  of  the  parties  constituted  an 
affirmation  and  re-execution  of  the  contract,  which  gave 
it  the  same  effect  as  though  originally  valid.  To  this  de- 
cision the  defendant  excepted. 

The  defendant's  counsel  asked  the  referee  to  rule  that 
as  the  action  was  predicated  on  the  original  contract,  it 
could  not  be  sustained  on  the  theory  of  a  new  contract,  on 
account  of  a  variance  between  the  proof  and  complaint. 
The  referee  refused  to  rule  this  point  i^i  favor  of  the  de- 
fondant,  and  there  was  an  exception. 
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Wm.  J.  WaUaee^  for  the  appellant  L  The  contract 
being. for  the  sale  and  purchase  of  land  in  Pennsylvania, 
its  validity  is  to  be  determined  by  the  Ux  rei  aitod^  or  law 
of  that  state.  80  the  referee  properly  decided;  and  he 
also  found,  both  as  matter  of  law  and  fact,  .that  according 
to  Pennsylvania  law  the  contract  was  illegal  and  void.  So 
far  the  referee  was  clearly  right.  (6  WaU$f  231.  4  Serg. 
^  Bawie,  150.    27  Pmn.  B.  90.) 

XL  A  contract  which  is  contrary  to  public  law  and 
policy,  and  void  on  that  ground,  is  entirely  incapable  of 
ratification.  It  is  absolutely  impossible  to  give  such  a 
contract  life  or  vitality.  The  parties  may  carry  such  a 
contract  into  actual  execution  by  their  own  acts,  and  when 
they  do  so  they  can  no  more  maintain  a  suit  to  rescind  it 
than  they  can  to  enforce  its  performance  before  the  actual 
execution  of  its  provisions.  The  law  will  have  nothing  to 
do  with  it  The  maxims,  ^^in  defendentis  pari  e$t  oancUtiOj. 
^  delieto  potior"  and  '^  ex  dolo  mah  non  oritur  actio/*  apply  to 
such  a  case.  Regarding  this  action  as  upon  the  eontraet^ 
these  maxims  and  the  settled  rule  of  law  are  absolutely 
fatal  to  it  {Broom' 9  Legal  Max.  565,  572,  576.  NeUis  v. 
Clark,  20  Wend.  24  Story' e  Eq,  Jur.  360.  16  N.  7.  Bep. 
508.     11  ^2a.  ii.  885.    UN.  KBep.lZZ.    9^to.iZ.  198.) 

IIL  The  question  as  to  what  the  action  is  founded  upon 
can  only  be  answered  by  looking  at  the  complaint  It  is 
distinctly  and  precisely  on  the  illegal  contract  .  It  cannot 
be  maintained,  unless  it  be  adjudged  that  a  suit  will  lie 
on  the  contract  Moreover,  the  decision  of  the  referee  is 
founded  on  the  contract,  and  purports  to  enforce  one  of 
its  unexecuted  provisions.  He  holds,  as  matter  .of  law, 
that  the  contract  was  capable  of  ratification,  and  was  rati- 
fied. This  was  erroneous,  because  the  law  will  not  thus 
frustrate  its  own  policy.  A  contract  made  on  Sunday,  but 
ratified  on  Monday,  is  still  a  contract  made  on  Sunday, 
and  is  still  forbidden  and  unlawful    To  say  that  a  contract 
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is  good  by  ratification,  is  simply  to  say  that  it  is  good  and 
valid.     {Oases  supra.) 

TV.  Grant  that  the  plaintiff  might  have  amended,  with 
a  view  to  recover  upon  another  and  new  contract;  he  did 
not  even  propose  to  do  this. 

V.  If  the  transaction  of  Feb.  1st,  1866,  might  be  open 
to  the  inquiry  whether  a  new  and  original  agreemeqt  was 
not  then  made,  such  an  inquiry  can  only  be  entertained 
under  a  complaint  alleging  such  an  agreement^  and  seek* 
ing  to  recover  upon  it  Doubtless  this  question  of  fact 
(for  such  it  is)  might  have  been  reached  by  an  amend- 
'  ment  But  the  plaintiff  did  not,  and  would  not,  proceed  in 
this  manner.  The  issue  was  formed  distinctly  by  the  com- 
plaint setting  forth  a  written  contract,  alleging  performance 
on  his  part,  and  claiming  performance  from  the  defendant,  < 
and  by  an  answer  averring  that  such  a  contract  was  made  on 
Sunday,  and  was  illegal  and  void,  and  that  issue  being 
explicitly  found  in  the  defendant's  favor,  the  judgment 
against  him  is  erroneous.  On  this  appeal  an  amendment 
cannot  be  allowed  which  was  not  even  offereijd  at  the  trial. 
If,  indeed,  there  is  a  question  whether  the  defendant  did 
not  make  some  new  and  lawful  agreement  by  which  he  is 
bound,  he  is  entitled  at  least  to  a  trial  of  that  question, 
because  it  has  not  yet  been  tried,  and  could  not  be  as 
the  issue  was  formed. 

(7.  N.  Kennedy,  for  the  respondent  L  The  execution,- 
delivery  and  acceptance  of  the  deed  by  the  defendant, 
subsequent  to  the  execution  of  the  contract,  aniounted  to 
an  affirmance  or  re-execution  of  it,  and  rendered  the  same 
binding  and  obligatory  upon  the  parties. 

By  the  agreement  the  payment  of  the  money  was  made 
a  condition  precedent  to  the  execution  01  the  deed.  The 
statute  of  Vermont  provides,  like  the  statute  of  Pennsyl- 
vania, that  all  contracts  made  on  Sunday  shall  be  void. 
(^Compiled  Statute  of  Vermont^  502,  §  1.) 

Vol.  UY,  35 
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The  qneetion  as  to  the  effect  of  acts  amountiDg  to  a 
ratificatioQ  of  such  a  contract^  subseqaently,  was  consid- 
ered and  decided  in  the  case  of  Adams  v.  Grajf^  (4  Wash. 
358,)  where  the  courts  among  other  things,  hold  ^^that 
contracts  inade  on  Sunday  are  not  tainted  with  any  general 
illegality,  but  are  illegal  only  as  to  the  time  they  are  en- 
tered into/'  kc.  ^^And  in  all  cases  of  contract  entered 
into  on  Sunday,  if  either  party  has  done  any  thing  in 
execution  of  the  contract,  it  is  competent  for  him^  on  an- 
other day,  to.  demand  of  the  other  party  a  return  of  the 
thing  delivered^  and  if  the  other  party  refuse,  the  original 
contract  becomes  thereby  affirmed,  and  the  same  rights 
and  liabilities  are  induced  as  if  the  contract  had  been 
made  on  the  latter  day."  Again,  the  court  say  this  is  an 
indispensable  exception  to  the  general  rule  in  regard  to 
illegal  contracts,  in  order  to  secure  parties  from  frauds  and 
overreaching.     {Oross  v.  Whitnej/j  1  Will  272.) 

Under  the  statute  of  New  Hampshire,  which  is  some- 
what similar  to  that  of  Pennsylvania,  it  was  held  in  Cflaugh 
V.  Davis  (9  N.  S.  Bep.  500)  that  a  note  made  on  Sunday 
was  void,  but  that  a  subseqnient  promise  to  pjiy,  by  the 
maker,  was  a  ratification  of  the  note,  and  the  payee  was 
entitled  to  recover  thereon.  A  promissory  note  made  on 
Sunday  is  good  in  the  hands  of  a  bona  fide  holder.  {J^ate 
Bank  V.  Thompson,  42  N.  H.  Bep.  369.)  A  promissory  note 
made  on  Sunday  is  void  where  no  subsequent  ratification 
is  shown.  {Bodey  v.  McAllister,  13  Ind.  B.  565.  Staivtss  of 
Indiana,  vol  2,  p.  481.  Bherman  v.  Sherman,  27  Penn.  M.  90.) 
A  bond  executed  on  Sunday  is  evidence  as  an  admission 
of  a  debt  {Webber  v.  Samuel,  7  Barr,  499.)  A  bond 
executed  on  Sunday  and  delivered  on  Monday^  is  good. 
(2  id.  448.) 

n.  The  bill  of  exceptions  shows  that  a  deed  of  the  land 
was  duly  executed  and  delivered  by  the  plaintiff  to  the 
defendant,  and  .the  defendant,  on  the  18th  day  of  Febru- 
ary, 1866,  in  consideration  thereof,  promised  to  pay  the 
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plaintiff  the  $1000  as  provided  in  the  contract  On  these 
facts  the  plaintiff  was  entitled  «to  recover,  without  refer- 
ence to  the  precise  natare  of  the  pleadings.  {Oode^ 
§§  169,  170.) 

ni.  This  heing  a  hill  of  exceptions,  it  is  presumed  that 
there  was  evidence  sufficient  to  authorize  the  finding  of 
facts  by  the  referee. 

Morgan,  J.  It  is  conceded  that  by  the  laws  of  Penn- 
sylvania, and  under  the  decisions  of  the  courts  in  that 
state,  the  original  agreement  between  the  parties  was  void, 
and  could  not  be  enforced,  it  having  been  executed  on 
Sunday.  But  the  defendant  resists  the  recovery  in  this 
action  upon  the  grounds,  (1.)  That  such  a  contract  is 
incapable  of  ratification  by  a  subsequent  parol  agreement 
to  perform  it ;  and  (2.)  If  it  is  capable  of  ratification,  then 
the  complaint  should  count  upon  the  new  agreement,  and 
not  upon  the  original  contract. 

It  is  certain  that  the  recovery  in  this  case  depends  upon 
the  transaction  of  the  Ist  of  Pebruary,  1866,  when  the  de- 
fendant required  and  obtained  from  the  plaintiff  a  convey- 
ance of  the  property,  and  actually  agreed  to  pay  him  for 
it  $1000,  the  consideration  price  mentioned  in  the  original 
written  contract.  This  was  not  in  strict  complii^nce  with 
the  written  contract,  as  the  time  had  already  elapsed  when 
the  conveyance  was  to  be  executed  and  the  consideration 
paid. 

But,  without  doubt,  it  was  competent  for  the  parties  to 
wa^ve  these  conditions,  and  enter  into  a  new  arrangement, 
which  would  impose  upon  both  parties  the  obligations 
assumed  by  them  in  the  original  contract  This  was  effect- 
ually accomplished  so  as  to  bind  the  defendant,  when  he 
afterwards  accepted  the  conveyance  and  assumed  to  pay 
the  consideration. 

In  Gra89  v.  Whitney ^  (27  Vt.  Rep.  272,)  it  was  ruled  that 
although  a  note  is  made  and  delivered  on  Sunday,  and 


548       GASES  IN  THE  SUPREME  COURT. 

Hamilton  v,  Gridley. 

.  therefore  void;  yet  a  promise  to  pay  it  on  a  subsequent 
day  is  good,  and  may  be  enforced.  {And  iee  Adam$  y.  Qay^ 
19  Vt.  Rep.  358.) 

Such  a  contract,  though  made  on  Sunday,  is  not  void  at 
common  law,  {Sherman  t.  Sherman^  27  Penn.  Rep.  90 ;) 
and  being  made  void  by  operation  of  the  statute,  it  is 
capable  of  subsequent  ratification.  Under  the  English 
statute,  which  is  similar  to  the  Pennsylvania  statute,  it 
was  held  in  WiUiam$  v.  Paulj  (6  Binff.  653,)  that  where  the 
defendant,  who  had  bought  some  cattle  of  the  plainti£^  a 
drover,  on  a  Sunday,  kept  them  and  afterwards  promised 
payment,  he  was  liable  on  a  quantum  meruit. 
^  The  rule  is  laid  down  in  the  elementary  books  as  follows : 
*'  If  the  owner  subsequently  to  the  void  sale  demands  on  a 
week  day  either  the  goods  or  the  price,  and  the  intended 
purchaser  then  promises  to  pay  for  them,  a  new  and  valid 
contract  of  purchase  and  sale  arises  between  the  parties^ 
which  may  be  enforced  by  action.''    {Addison  on  0<mt.'112.) 

The  only  other  question  raised  by  the  defendant's  excep- 
tion which  deserves  attention  is,  that  the  action  is  founded 
upon  the  original  void  contract  and  not  upon  the  subse- 
quent agreement  to  carry  it  into  effect. 

By  referring  to  the  printed  case  it  will  be  seen  that  the 
plaintiff  proved,  without  objection,  the  original  contract 
purporting  to  be  made  on  the  25th  of  August  instead  of 
Sunday  the  26th,  and  followed  it  up  by  reading  in  evidence 
the  conveyance  which  that  contract  called  for,  except  that 
it  bore  date  February  1,  1866 ;  and  then  the  plaintiff  tes- 
^tified,  without  objection,  to  the  subsequent  agreement  on 
the  part  of  the  defendant  to  pay  the  91000  on  the  first  of 
April,  1865. 

By  the  provision  of  the  Code  of  Procedure,  sections  169, 
171,  172,  and  173,  variances  between  the  allegations  of  the 
complaint  and  the  evidence  are  of  no  great  importance; 
and  the  objection,  to  be  available,  should  be  distinctly 
made  at  the  trial.    Even  under  the  former  system  of  plead- 
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ings  and  practice,  it  was  decided  that  the  proper  time  to 
object  to  evidence  on  account  of  variance,  is  when  it  is 
offered  on  the  trial.  If  the  question  had  been  raised  upon 
the  trial,  when  the  evidence  was  offered  to  prove  a  subse- 
quent agreement,  not  set  out  in  the  complaint,  similar  to 
the  original  contract,  no  doubt  it  would  have  been  com- 
petent for  the  referee  either  to  allow  an  amendment  of 
the  complaint,  or  if  his  power  to  do  that  is  denied,  he 
could  have  adjourned  the  trial  to  give  the  plaintiff'  an 
opportunity  to  apply  to  the  court  for  that  purpose. 

Now  I  think  when  there  is  no  pretense  that  the  defend- 
ant was  misled  to  his  prejudice,  the  referee  was  right  in 
disregarding  the  variance,  and  if  necessary  the  court  will, 
even  after  judgment,  conform  the  pleadings  to  the  facts 
proved. 

The  objection,  in  this  case,  was  not  to  the  evidence  of  a 
.  new  agreement,  substantially  repeating  the  original  agree- 
ment set  out  in  the  complaint,  but  after  the  evidence  was 
all  in,  the  defendant  objected  that  no  recovery  could  be 
had  upon  the  new  agreement,  it  not  having  been  counted 
on  in  the  complaint  In  my  opinion  this  objection  came 
too  late.  To  be  available  at  that  stage  of  jthe  action,  it 
must  appear  that  the  cause  of  action  is  unproved  in  its 
entire  scope  and  meaning.  {Code  of  Procedure^  §  171.) 
This  is  not  such  a  case. 

As  the  final  conclusion  of  the  referee  was  right,  it  is  not 
important  that  we  should  hold,  vnth  him,  that  the  subse- 
quent transaction  between  the  parties  constituted  an  affirm- 
ance or  a  re-ezecution  of  the  original  contract  so  as  to 
make  the  orignal  contract  valid.  It  is  enough  to  say  that 
the  new  agreement  was  valid  and  binding  upon  the  defend- 
ant>  and  that  no  objection  was  taken  to  proof  of  it  on  the 
triaL  Both  a^eements  were  substantially  the  same,  and 
if  the  plaintiff'  had  not  substantially  averred  that  it  was  in 
writing,  there  would  be  no  plausible  grounds  for  saying 
that  it  was  even  a  case  of  variance. 
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The  motion  for  a  new  trial  should  be  denied,  and  the 
judgment  affirmed. 

FoBXBRy  J.,  concurred. 

MuLLiN,  J.,  dissented,  on  the  groand  that  the  action 
should  have  been  upon  the  subsequent  agreement 

Judgment  affirmed. 

[OiroiTDAOA  Gbhbbal  Tbbm,  Jane  80,  1868.    FosUr^  MuOm  and  Mcrgan^ 
Jnstloet.] 


Makt  Fltnn  v9.  Millib  D.  Powxbs. 

The  contractB  of  an  inliuit  are  voidable  only,  and  not  Toid.    They  are 
ing  liabilities,  requiring,  howeyer,  ratification  after  the  infant  becomes 
twenty;^ne,  in  order  to  be  enforced. 

An  inftnt  took  a  conveyance  of  land  on  which  there  was  a  sahslBtiiig  tnort- 
gage,  which  she  assnmed  and  agreed  to  pay,  as  a  part  of  the  )»arcfaaaB 
money.  Subsequently,  while  still  an  infant,  she  sold  the  land  to  a  third  per- 
son, who  agreed  to  pay  the  mortgage.  After  she  became  of  age,  the  mort- 
gage was  foreclosed,  and  she  being  made  a  party  to  the  foreclosure  suit, 
appeared  by  attorney,  but  put  in  no  answer,  and  Judgment  was  entered 
against  her,  as  if  she  had  been  an  adult.  Hdd  that,  having  been  milent  when 
she  might  have  spoken,  and  having  suffered  the  complaint  in  the  foredomire 
suit  to  be  taken  as  confessed  against  her,  the  defendant  determined  that  the 
act  done  by  her  in  infancy  should  stand ;  and  that  after  having  taken  her 
chance  fbr  a  surplus,  to  herself  or  her  grantee,  as  if  the  cotivoyancea  were 
good,  it  was  too  late  for  her  to  set  up  the  detenae  of  lBfan4)y,  to  «Mape  the 
payment  of  a  deficiency. 

APPEAL  from  a  judgment  entered  at  a  special  term,  on 
a  trial  by  the  court  without  a  jury.  The  action  was 
brought  to  recover  the  amount  of  a  deficiency  arising  from 
a  foreclosure  sale. 

On  the  20th  of  February,  1855,  E.  A.  Walsh,  being  the 
owner  of  a  lot  of  land  in  the  city  of  New  York,  gave  a 
mortgage  thereon^  accompanied  by  a  bond,  to  one  White- 
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head,  to  secure  the  payment  of  $3596.  On  the  20tli  of 
June,  1856,  Walsh  conveyed  the  property  to  the  defend- 
ant, for  the  consideration  of  $9300,  the  grantee  in  such 
deed  assuming  and  agreeing  to  pay  the  mortgage.  At  the 
time  she  took  this  conveyance  from  Walsh,  the  defendant 
was  only  nineteen  or  twenty  years  of  age.  On  the  21st  of 
January,  1857,  before  she  became  of  age,  the  defendant 
conveyed  the  land  to  one  Brouwer  for  $12^000.  Brouwer 
also  agreed  to  pay  such  mortgage.  On  the  7th  of  June, 
1860,  Whitehead  commenced  an  action  in  the  Supreme 
Court  to  foreclose  the  mortgage,  and  made  the  defendant 
a  party,  by  serving  her  with  a  summons  and  complaint 
and  notice  of  the  suit  She  appeared  in  that  action,  by 
her  attorney,  but  did  not  answer,  and  a  judgment  of  fore- 
closure was  entered  July  20,  1860.  The  property  was 
sold,  under  said  judgment,  and  on  the  10th  of  September, 
1860,  a  judgment  was  entered  against  Walsh,  the  mort- 
gagor, for  the  deficiency,  $1504.04.  In  December,  1866, 
Walfih  paid  that  judgment,  and  assigned  his  claim  against 
the  defendant  to  the  plaintiff  in  this  action. 

During  all  these  transactions  the  defendant  was,  and 
still  is,  a  married  woman.  She  is  now  the  owner  of  sev- 
eral pieces  of  real  estate,  in  her  own  right,  and  has  a  sep- 
arate estate. 

The  cause  was  tried  by  the  court  without  a  jury,  and  a 
judgment  rendered  for  the  plaintiff  against  the  defendant, 
charging  her  separate  estate  with  the  amount  of  the  judg- 
ment given  for  the  deficiency.  « 

The  following  opinion  was  rendered  by  the  justice  at 
special  term : 

Tappan,  J.  "  The  later  decisions  of  the  Court  of  Ap- 
peals appear  to  meet  and  govern  the  first  question,  in  this 
case.  They  will  be  found  in  Owen  v.  Oawlej/j  (36  N.  T. 
Bep.  600,)  and  in  BaUm  et  aZ.,  ex'rsj  v.  DiUaye^  (35  How.  JPr. 
216.)    In  the  latter  case,  quoting  the  chancellor  in  Qar^ 
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nw  V,  OardneTy  (7  Pa^«,  112,)  the  court  says:  " The  wift 
may  have  a  separate  estate  of  her  own,  which  estate  is 
chargeable  in  equity  for  any  debt  she  may  contract  on  the 
credit  or  for  the  use  of  such  estate ;"  also  citing  North 
American  Coat  Co.  v.  Dyettf  {Id.  9;)  TaU  ▼.  Dederer^ 
(18  N.  7.  Sep.  265;)  and  WhiU  v.  MeNeU,  (33  id.  371.) 

In  the  case  under  consideration,  the  defendant  had  a 
separate  esta^te.  The  obligation  which  she  took  upon  her- 
self was  for  the  benefit  of  her  separate  estate ;  and  indeed 
in  this  case  that  obligation  enabled  her  to  acquire  a  sepa- 
rate estate ;  for  how  can  it  be  said  that  a  debt  contracted 
upon  the  purchase  of  property  which  a  purchaser  takes 
into  possession  and  enjoys,  and  disposes  of  at  an  apparent 
profit,  is  not  a  debt  contracted  for  the  benefit  of  the  par- 
chaser's  estate.  Her  separate  estate,  as  a  whole,  becomes 
'liable  for  any  indebtedness  contracted  by  her  for  its  ben- 
efit, to  any  extent.  A  lien  does  not  exist  for  her  engage- 
ments at  large,  but  may  be  deduced  from  an  express  or 
implied  agreement  to  that  effect,  on  her  part,  or  from  some 
equivalent  obligation  resulting  from  her  act  by  operation 
of  law. 

In  this  case,  Mrs.  Powers,  the  defendant,  in  conveying 
the  premises  to  Brouwer,  made  the  conveyance  subject  to 
the  two  existing  mortgages,  the  payment  of  which  Brouwer 
assumed  as  a  part  of  the  consideration  money,  and  Mrs. 
Powers  has  therefore  a  right  of  action  against  him,  or  his 
repnesentatives,  to  make  good  the  deficiency  in  question. 

As  to  the  question  of  infancy,  I  will  just  state  the  dates 
of  the  several  transactions. 

The  oonveyance  to  the  defendant  is  dated  June  20, 1856, 
acknowledged  August  5,  1856,  recorded  October  23, 1856. 
The  conveyance  by  the  defendant  to  John  Brouwer  is  dated 
January  21, 1857,  acknowledged  March  21,  1857j  recorded 
April  2, 1857.  In  June,  1860,  the  defendant  herein  was 
personally  iserved  with  a  summons  and  notice  of  the  object 
of  the  action,  and  appeared  by  attorney,  in  the  foreclosure 
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suit  A  sale  was  had  therein,  August  14, 1860,  and  a  jadg- 
ment  against  Walsh,  for  the  deficiency,  docketed  Septem^ 
ber  8, 1860,  for  $1504,  and  on  the  19th  of  December,  1866, 
this  deficiency  appears  to  have  been  settled  by  the  plaintiff 
in  this  action,  for  and  on  account  of  Walsh,  who,  on  that 
day,  assigned  to  the  plaintiff  herein  his  claim  against  the 
defendant  herein. 

I  do  not  consider  the  proof  conclusive  as  to  the  defend- 
ant's infancy.  The  witness  on  that  point  is  the  defendant's 
mother.  8he  says :  '^  I  think  the  defendant  was  born  in 
1837,  and  I  have  always  kept  her  birth  day  Slst  March. 
I  had  a  record,  but  it  was  destroyed  by  fire,  when  I  was 
burnt  out,  a  year  or  two  after  my  husband's  death.  He 
has  been  dead  twenty-five  or  twenty-six  years ;  Millie  (the 
defendant)  was  my  fourth  child;  she  was  sixteen  years 
of  age,^  entering  her  seventeenth  year,  when  married,  which 
was  January  18 ;  but  don't  recollect  the  year.  I  had  five 
children.  The  second  child  was  bom  in  1832,  in  the 
cholera  season ;  that  is  what  makes  me  recollect"  I  have, 
with  some  doubt^  however,  given  the  defendant  the  ben- 
efit of  a  finding  that  she  was  not  of  the  age  of  twenty-one 
years. 

But  this  question  of  fact  is  not  so  important  if  we  refer 
to  the  subsequent  acts  of  the  defendant  in  conveying  the 
premises  with  warranty  of  title,  and  taking  the  purchaser's 
covenant  to  assume  the  mortgage,  and  to  save  the  defend- 
ant harmless;  also  the  appearance  of  the  defendant  by 
attorney,  in  the  foreclosure  suit,  after  being  personally 
served  with  the  summons  and  notice  of  the  object  of  the 
action,  and  no  question  of  infancy  being  raised.  In  all 
this  there  i»  sufficient  proof  of  affirmance.  Moreover, 
there  should  be  a  restitution  by  the  defendant,  of  the  con- 
sideration received,  in  order  to  avoid  the  liability  entailed 
by  the  contract  The  estate,  and  the  proceeds  thereof, 
cannot  be  retained  without  peiformance  of  the  obligation 
sought  to  be  enforced.    This  is  the  uniform  rule.    {Henry 
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V,  Bootj  33  jV:  7.  Bep,  531,  and  eases  cited.  Lynds  r.  Buddy 
2  Paige,  191.    Kitehen  v.  Lee,  11  id.  107.) 

Jadgment  should  be  entered  for  the  plaintiff,  according 
to  the  prayer  of  the  complaint." 

Judgment  being  entered  accordingly,  the  defendant 
appealed. 

Ira  D.  Warren,  for  the  appellant,  insisted  that  the  plain- 
tiff was-not  entitled  to  recover,  on  the  following  groands: 

First.  Because,  at  the  time  of  this  transaction,  the  de- 
fendant was  a  married  woman. 

Seeond.  Because,  at  the  time  she  took  her  deed  and 
entered  into  the  covenant  to  pay  the  mortgage  upon  the 
premises  conveyed,  and  at  the  time  she  sold  the  property, 
the  defendant  was  an  infant  under  the  age  of  twenty-one 
years. 

A.  Parsons,  for  the  respondent 

By  ike  Court,  J.  F.  Barnard,' J.  It  is  now  established 
that  the  contracts  of  an  infant  are  voidable  only,  and  not 
void,  and  are  subsisting  liabilities,  requiring,  however, 
ratification  after  such  infant  becomes  twenty-one,  to  be 
enforced.  (Henry  v.  Boot,  33  N.  T.  Bep.  «26.)  The  de- 
fendant, while  an  infant,  took  a  conveyance  from  Edward 
A.  Walsh,  of  certain  lands  in  New  York,  on  which  there 
was,  at  the,  time  of  the  conveyance  by  Walsh  to  her,  a 
mortgage  ^ven  by  Walsh  to  Samuel  Whitehead.  This 
mortgage  was  deducted  from  the  purchase  price  of  the 
land,  and  the  defendant,  as  part  of  the  price,  agreed  to 
pay  Whitehead  the  amount  thereof.  Subsequently,  and 
while  still  under  age,  the  defendant  conveyed  the  prem- 
ises, at  a  considerably  advanced  price,  to  John  Brouwer, 
deducted  the  same  mortgage  from  the  consideration,  and 
Brouwer,  in  like  manner  as  she  had  done,  agreed  to  pay 
such  mortgage.    The  mortgage  was  not  paid,  and  White- 
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head  foreclosed.  Walsh,  the  defendant,  and  Broawer 
were  defendants  in  the  foreclosure  suit.  The  defendant 
was  then  of  full  age.  She  appeared  by  attorney,  but  put 
in  no  answer.  Judgment  was  entered  in  the  foreclosure 
suit  as  if  she  had  been  an  adult  during  the  whole  trans- 
action. She  might  have  spoken ;  she  was  silent,  and  per- 
mitted the  rights  of  the  parties  to  be  passed  upon  and ' 
determined  as  if  she  was  a  persoii  capable  of  conveying 
and  receiving  a  conveyance.  If  there  had  been  a  surplus 
upon  the  foreclosure  sale,  the  defendant's  grantee  would 
have  been  entitled  to  it. 

If  she  then  had  repudiated  her  purchase  from  Walsh, 
and  her  sale  to  Brouwer,  all  the  parties  were  before  the 
court,  and  Walsh  could  have  been  protected.  By  her  suf- 
fering the  foreclosure  complaint  to  be  taken  as  confessed 
by  her,  she  determined  that  the  act  done  by  herein  in- 
fancy should  stand.  She  and  Brouwer  were  made  defend- 
ants, as  grantees  subsequently  to  Whitehead's  mortgage. 

It  is  too  late,  after  she  takes  her  chance  for  the  surplus, 
or  permits  her  grantee  to  have  a  right  to  the  surplus,  as 
if  the  conveyances  were  good,  to  set  up. this  defense  of 
infancy  to  escape  the  payment  of  a  deficiency. 

The  judgment  should  be  affirmed,  with  costs. 

LoTT,  P.  J.,  (dissenting.)  The  learned  judge  who  tried 
this  action  without  a  jury  has  found,  as  a  fact,  that  the 
defendant  was  an  infant  at  the  time  she  received  the  deed 
containing  the  assumption  and  agreement  on  her  part  to 
pay  the  amount  secured  by  the  mortgage  in  question,  and 
that  she  had  not  attained  full  age  at  the  4^ime  of  the 
conveyance  subsequently  executed  and  delivered  by  her 
to  John  Brouwer,  of  the  property  covered  by  the  mort- 
gage, and  referred  to  in  his  findings  of  fact.  Consequently^ 
that  conveyance  cannot  operate  as  an  affirmance  or  satis- 
faction of  the  original  assumption  and  agreement ;  and  I 
do  not  find  any  promise,  declaration  or  acts  by  her  after 
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she  became  of*  ftill  age,  by  which  she  agreed  to  ratify  that 
contract,  or  which  in  any  manner  import  a  recognition  or 
confirmation  of  it.  The  naked  fact,  found  by  the  judge, 
that  Bhe  was  made  a  party  to  the  action  for  the  foreclosure 
of  the  mortgage,  and  appeared  therein  by  her  attorney ; 
that  a  sale  was  had  under  the  judgment  therein,  for  a  price 
insufficient  to  pay  the  amount  due  thereon ;  and  that  the 
plaintiff's  assignor  subsequently  paid  the  defioiencj*  or 
balance  that  remained  due,  in  pursuance  of  the  direction 
and  requirement  of  that  judgment,  is  not  sufficient  It 
does  not  appear  that  any  answer  was  put  in  for  her,  or 
that  any  act  whatever,  except  such  appearance,  was  done 
by  her  or  her  attorney,  iii  that  action.  Nor  is  it  found 
that  the  fact  of  such  assumption  or  agreement  was  alleged 
in  the  complaint ;  and  as  the  liability  of  her  grantor  to 
satisfy  and  discharge  the  deficiency  arose  out  of  his  per^ 
sonal  obligation  to  pay  the  mortgage,  there  was  no  neces- 
sity of  setting  out  any  of  the  contents  of  the  deed  made 
by  him  to  her,  and  it  will  not  be  assumed  that  they  were. 
There  was  therefore  not  even  an  admission  by  the  defend- 
ant, assuming  t^hat  she  suffered  judgment  to  pass  by  de- 
fault, of  the  execution  and  delivery  of  that  deed  to  her. 

Under  such  circumstances,  the  defendant  was  not  legally 
liable  on  her  promise.  • 

The  judgment  against  her  should  therefore  be  reversed, 
and  a  new  trial  ordered ;  costs  to  abide  the  event 

Judgment  afl^naed« 

[Kino's  Obnbkal  Tbbm,  December  14,  1868.  ZoU,  /.  J^.  Barnard,  GiO^ 
and  Ttfptn^  Justioes.] 
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An  order  made  in  an  action  brought  by  the  plaintiff  as  a  Judgment  and  execu- 
tion creditor,  to  set  aside  an  alleged  transfer  of  partnership  property,  for 
fraud,  directed  that  the  defendant  produce  for  the  inspection,  examination 
and  copying  of  the  plaintiff,  «0  the  books  and  papers  of  the  defendant's 
intestate  containing  partnership  accounts,  and  also  all  papers,  letters,  &«., 
made  or  signed  by  the  intestate,  after  a  certain  date.  The  affidavit  for  the 
discovery  neither  specified,  nor  referred  to,  any  particular  entry,  or  to  any 
particular  paper ;  nor  did  it  state  any  &ct  or  circumstance  to  show  the  ma- 
teriality or  necessity  of  an  inspection  of  all  the  books  and  papers.  SM  that 
the  order  was  too  sweeping  and  general,  and  the  same  was  reversed. 

MeU,  alao,  that  the  plaintiff  not  being  the  representative  of  the  deceased  partner, 
but  making  such  decedent's  representatives  parties  defendants,  the  order 
oould  not  be  justified  on  the  ground  that  a  partner,  or  his  representative, 
has  a  right  to  an  Inspection  of  all  the  copartnership  books  and  papers. 

The  affidavit  for  a  production  and  discovery  s.bould  be  made  by  the  plaintiff; 
or,  if  made  by  the  attorney,  some  reason  should  be  shown  for  his  making  it. 

APPEAL  from  an  order  for  the  production  and  discov- 
ery of  books  and  papers,  in  an  action  brought  by  the 
plaintiff^  as  a  judgment  and  execution  creditor,  to  set  aside 
a  transfer  of  property,  for  fraud. 

Bjf  the  Courtj  Suthbrland,  J.  I  think  the  order  ap- 
pealed from  should  be  reversed,  with  costs.  The  order  is 
too  sweeping  and  general.  It  is,  that  the  defendant 
George  W.  Piatt  produce  for  the  inspection,  examination 
imd  copying  of  the  plaintiff,  all  the  books  and  papers  con- 
taining the  partnership  accounts,  and  also  all  papers,  let- 
ters,  Jco^,  made  or  signed  by  Nathan  0.  Piatt,  after  a 
certain  date.  It  is  evident  from  the  pleadings  fand  affida- 
vit on  which  the  order  was  made,  that  the  purpose  of  the 
plaintiff  or  of  his  attorney  wfls  to  discover  a  cause  of  action, 
not  to  discover  particular  entries  or  papers  which  the 
plaintiff  or  his  attorney  had  reasonable  grounds  for  think- 
ing were  existing  within  the  defendant  Geo.  W.  Piatt's 
control,  to  show  the  fraud  alleged  in^  the  complaint.  The 
affidavit  for  the  discovery  neither  specifies,  nor  refers  to, 
any  particular  entry^  or  to  any  particular  paper,  nor  does  it 
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state  any  fact,  or  circumstance,  to  show  the  materiality  or 
necessity  of  an  inspection  of  all  these  books  and  papers. 

The  action  is  brought  by  the  plaintiff  as  a  judgment  and 
execution  creditor,  to  set  aside  an  alleged  transfer  of 
property,  for  fraud.  The  purpose  of  the  discovery  pro- 
ceeding was,  to  have  all  th^  books,  papers,  &c.,  produced, 
so  that  the  plaintiff  or  his  attorney  might  see  whether  he 
could  not  find  some  entry,  so  far  tending  to  show  the 
fraud  as  to  authorize  proceeding  to  trial.  I  think  this 
was  asking  far  more  than  could  be  legitimately  granted. 

The  plaintiff  is  not  the  representative  of  Nathan  C. 
Piatt,  the  deceased  partner.  He  makes  the  representa- 
tives' of  Nathan  C.  Piatt  parties  defendants.  The  order 
therefore  cannot  be  justified  on  the  ground  that  a  partner, 
or  his  representative,  has  a  right  to  an  inspection  of  all 
the  partnership  books  and  papers. 

It  is  not  alleged  in  the  complaint  that  tibe  real  estate 
described  therein  was  partnership  property.  It  would  be 
quite  consistent  with  the  complaint  to  infer  that  it  was 
the  individual  property  of  Nathan  C.  Piatt 

In  no  view  of  the  complaint  can  it  be  said  that  the 
action  is  for  the  adjustment  or  settlement  of  partnership 
affftirs  or  accounts.  0 

In  addition  to  what  has  been  said,  I  would  say  that  the 
affidavit  for  the  discovery  should  have  been  made  by  the 
plaintiff^  or  some  reason  shown  for  the  attorney  making  it 

I  repeat,  that  I  think  the  order  should  be  reversjed,  with 
costs. 

[Nbw  Tokk  GursAAL  Tebx,  Jane  1,  1869.    G^  0.  Bwrnafd^  O^rim  and 
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tin, President  of  the  Albany  and  Canal  Line  of  Tow 
Boats. 

A  tow  boat  company  engaged  in  the  bnsinefli  of  towing  is  not,  for  rach  pnr^ 
poses  a  common  carrier,  nor  subject  to  the  liabilitiee  aasumed  by  such 
engagements. 

The  proprietors  of  a  tow  boat  so  engaged  are  liable  for  negligence  in  performing 
the  special  duty  they  have  undertaken,  and  not  otherwise. 

The  words  "  at  the  risk  of  the  master  or  owners,"  in  a  permit  for  the  towing  of 
a  boat,  do  not  excuse  the  proprietor  of  the  tow  boat  from  liability  for  negli- 
gence in  performing  his  contract. 

The  master  of  a  tow  boat  is  not  chargeable  with  negligence  because  the  captdn 
of  the  boat  towed  IkOs  to  protride  a  watch  or  li^ts  on  board  his  boat 

The  captain  of  a  tow  boat  has  not  tlie  entire  charge  and  control  of  the  boats  he 
takes  in  tow.  Although  the  latter  are  attached  to  his  vessel,  the  captains  and 
crew  are  on  board,  and  are  required  to  use  care  and  caution  on  thehr  part. 

They  are  not  the  servants  of  the  captain  of  the  towing  boat. 

It  is  the  duty  of  the  captain  of  the  boat  towed  to  see  to  its  guidance,  to  steer 
it  when  necessary,  and  to  take  the  necessary  precautions  on  his  pari.  If  he 
omits  such  care  and  precaution,  and  injury  arises  from  such  neglect^  he,  and 
not  the  owner  of  the  tow  boat,  is  to  bear  the  consequences. 

Although  the  master  of  the  towing  boat  may,  as  a  matter  of  precaution,  give 
dlrsctions  as  to  what  is  necessary  or  proper  to  be  done,  on  board  of  the  boal 
towed,  yet  the  omlsaion  to  give  such  directions  is  not  clearly  negligence  on 
his  part.  It  may  go  to  the  Jury  as  aftct  bearing  upon  the  question  of  neg- 
ligence. 

THE  defendants,  a  tow  boat  corporation,  were  owners  of 
a  line  of  tow  boats  which  plied  between  New  York  and 
Albany  in  1863 ;  among  them  were  the  boats  ^'  McDonald" 
and  the  ^'  Austin."  The  owners  of  a  cargo  of  corn  in  Buf- 
falo on  the  Ist  of  August,  1863,  shipped  the  corn  on  the 
canal  boat  ^^  J.  L.  Parsons,"  to  be  conveyed  from  Buffalo 
to  New  York. '  At  Albany,  on  the  19th  of  August,  the 
captain  of  the  canal  boat  engaged  the  defendants  to  tow 
the  canal  boat  to  New  York.  The  tow  boat  was  the 
*' McDonald,"  and  her  tow  was  composed  of  a  barge  on 
one  side,  some  canal  boats  on  the  other  side,  and  four 
hawser  tiers  of  canal  boats,  each  tier  having  four  boats, 
and  all  towed  astern  of  the  steamboat  by  a  hawser  some 
three  or  four  hundred  feet  long.    The  " Parsons''  was  on 
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the  port  side  of  the  head  tier,  made  fast  head  and  stem. 
When  nearly  ahreast  of  West  Pointy  and  while  rounding 
^'  Magazine  Point,"  this  down  tow  met  an  np  tow  belong* 
ing  to  the  defendants'  line,  the  steamboat  ^^  Austin,"  having 
in  tow,  on  the  port  side,  a  barge,  the  "Washington,"  then 
a  canal  boat  next  to  the  barge,  also  a  number  of  canal 
boats  on  the  starboard  side.  The  river  is  very  narrow 
(about  1500  feet)  and  crooked  at  that  point,  and  the  shores 
bold  and  high.  The  witnesses  differ  in  regard  to  the  ex- 
tent of  the  light  there  was  that  night  One  class  say  that 
it  was  a  very  light  night,  and  objects  could  be  seen  very 
plainly  on  the  water  at  a  distance ;  the  other  class  say  that 
it  was  not  dark  but  hazy,  and  that  the  high  banks  made  it 
quite  shady  where  the  collision  occurred.  Keith  er  of  the 
tow  boats  blew  a  whistle  on  rounding  the  point  where  the 
collision  took  place,  as  the  custom  required.  Instead  of 
keeping  off  to  the  west  shore,  the  "  McDonald,"  with  her 
heavy  tow,  came  down  easterly  of  the  middle  of  the  river, 
and  kept  straight  on  without  even  slacking  or  giving  a 
signal.  Both  boats  being  thus  out  of  place,  the  collision 
occurred,  the  head  of  the  barge  "Washington"  being 
brought  square  or  bow  on  to  the  bow  of  the  "  Parsons." 
The  shock  was  very  heavy,  broke  one  or  two  strong  head 
lines  on  the  barge,  stove  a  hole  through  the  head  of  the 
canal  boat,  so  that  she  sunk  in  twenty  minutes,  and  caused 
the  barge  to  spring  a  leak,  so  that  she  would  have  sunk 
if  she  had  not  received  prompt  attention.  The  up  tow 
was  going  at  the  rate  of  eight  or  nine  miles  per  hour, 
and  the  down  tow  about  two  miles  per  hour.  Neither 
tow  boat  had  a  watch  on  her  bow,  no  lookout  except  the 
pilot  in  the  pilot-house.  It  was  4)roved  to  be  customary 
and  necessary  to  have  such  watch.  It  appears  to  be  the 
rule  of  navigation  in  the  river  for  down  boats  to  keep  to 
the  west  of  the  middle  of  the  river  in  turning  that  point, 
on  such  a  tide,  and  for  the  up  boat  to  hug  the  east  shore, 
or  point    The  canal  boat  "Parsons''  had  no  watch  on 
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deck  at  the  mom^  of  the  coIUbIod.  The  testimony  was 
contradictory  as  to  the  fact  whether  that  boat  carried  a 
light  exposed,  but  the  jary  disposed  of  that  question  uuder 
proper  instructions  from  the  judge.  The  jury  found  a 
verdict  in  £iYor  of  the  plaintifis*  The  plaintiffs  were  in- 
surers of  the  cargo  of  com,  paid  tiie  loss^  and  took  an 
assignment  of  the  claim  against  the  tow  boat  company, 
defendants^  and  appealed  from  the  judgment 
•  • 

— f  for  the  appellants. 


O$0,  W.  Parm>n9y  for  the  respondent. 

I90BAHAH,  J.  It  must  be  considered  as  settled,  that  a 
tow  boat  engaged  in  the  business  of  towing,  is  not  for  such 
purposes  a  common  carrier,  nor  subject  to  the  liabilities 
assumed  by  such  engagements.  The  case  of  W^IU  v.  Steam 
Natfigation  Co.  (2  N.  Y.  Rep.  208,  and^ii.  381)  decides 
this  point,  and  I  know  of  no  later  decision  to  the  contrary. 

The  defendants,  then,  were  liable  for  negligence  in  per* 
forming  the  special  duty  they  had  undertaken,  and  not 
otherwise.  The  construction  of  the  words,  ^'  at  the  risk 
of  the  master  and  owners,"  has  been  settled,  and  the  cases 
above  referred  to,  as  well  as  that  of  AUxander  v*  Qreen^ 
(7  HHJ^  533))  decide  that  such  a  clause  does  not  excuse  the 
proprietor  of  the  tow  boat  from  liability  for  negligence  in 
peforming  his  contract. 

The  point  upon  which  a  reargument  was  ordered,  was 
whether  the  master  of  the  tow  boat  was  changeable  with 
negligence  because  the  captain  of  the  barge  did  not  pro* 
vide  a  watch  or  lights  on  board  of  the  canal  boat 

I  do  not  understand  the  captain  of  the  tow  boat  to  have 
the  entire  charge  and  control  of  the  boats  he  takes  in  tow. 
They  are  attached  to  his  vessel,  but  the  captain  and  crew 
are  on  board  and  are  required  to  use  care  and  caution  on 
their  part    They  are  not  the  servants  of  the  captain  of 
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the  tow  boat  His  undertaking  ia  to  tow  them.  In  doing 
80  he  is  required  to  use  skill  and  care  to  avoid  injury,  but 
he  does  not  put  his  men  on  board  of  the  boat  towed.  The 
captain  of  that  boat  must  see  to  her  guidance,  to  steer  her 
when  necessary,  and  to  take  the  necessary  p^recautions  on 
his  part.  If  he  omits  such  care  and  precaution,  and  injury 
ensues  from  such  neglect,  he^  and  not  the  tow  boat,  is  to 
bear  the  consequences. 

The  master  of  the  towing  boat  might,  as  a  matter  of  pre- 
caution, give  directiojQS  as  to  what  was  necessary  or  proper 
to  be  done  On  board  of  the  canal  boat,  and  such  directions 
would  more  strongly  show  the  negligence  of  the  captain 
of  the  towed  vessel  if  not  obeyed ;  but  the  omission  to  do 
so  is  not  clearly  negligence  on  his  part.  It  may  go  to  the 
jury  as  all  the  other  facts  in  the  case,  and  it  becomes  a 
question  of  fact  fqr  the  jury  to  decide  whether  there  was 
negligence,  and  if  so^  on  whom  are  the  consequences  of 
such  negligence  chargeable. 

This  has  been  so  settled  by  the  Court  of  Appeals  in 
Milton.  V.  Hudson  Biver  Steamboat  Company y  (4  Trans.  Bep. 
252.)  In  that  case  it  was  held  that  the  master  of  the 
towed  boat  was  bound  to  use  care  and  caution,  and  he  was 
bound  to  use  reasonable  exertions  to  protect  his  property ; 
if  he  did  not,  the  towing  boat  was  not  liable.  Grover,  J., 
says ;  ^'  The  defendant  is  liable  for  a  breach  of  his  contract, 
but  only  for  such  damages  as  the  owner  of  the  towed  boat 
by  reasonable  care  and  diligence  could  not  guard  against 
I  think,  therefore,  it  was  error  to  charge  the  jury  that 
the  captain  or  owner  of  the  property  towed  must  be 
deemed  in  law  as  having  surrendered  to  the  steamer  such 
jurisdiction  as  is  necessary  to  render  that  towing  safe; 
and  that  the  captain  of  the  steamer  would  Have  the  right 
to  put  lights  upon  her."  And  again,  where  he  says:  ^'I 
charge  you  as  matter  of  law  that  it  is  not  a  negligent  act 
on  the  part  of  the  captain  of  the  canal  boat^  not  to  keep  a 
watch  upon  his  boat  at  night" 
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This  charge  was  evidently  made  under  the  impression 
that  the  whole  charge  of  the  boat  towed  was  in  the  cap- 
tain of  the  towing  vessel^  and  that  the  former  were  not 
required  to  exercise  any  care  or  caution. 

The  case  referred  to,  from  the  Court  of  Appeals,  being 
in  direct  opposition  to  that  ruling,  the  judgment  should 
be  reversed  and  a  new  trial  ordered. 

Sutherland,  J.  There  is  much  force  in  the  opinion  of 
Justice  Clbbkb,  in  this  case ;  but  upon  the  whole,  I  am  of 
the  opinion  we  should  grant  a  new  trial,  with  costs  to  abide 
the  event  The  reported  cases  do  not  seem  ftilly  to  sus- 
tain the  position  I  took  in  the  opinion  written  upon  the 
first  argument ;  and  if  this  position  cannot  be  sustained,  I 
am  of  the  opinion  there  should  be  a  new  trial 

Olsrke,  p.  J.,  (dissenting.)  If  this  action  was  brought 
by  the  owners  of  the  canal  boat  Parsons,  for  injuries  to 
the  canal  boat,  caused  by  the  negligence  of  either  or  both 
of  the  defendant's  towing  boats,  the  question  for  the  jury 
would  be,  1st  Whether  such  negligence  was  proved;  and 
if  they  decided  in  the  affirmative,  did  the  owners  of  the 
canal  boat,  or  their  agents,  by  any  negligence  on  their 
part,  contribute  to  produce  these  injuries ;  and,  if  they 
did,  the  jury  should  be  instructed  to  find  for  the  defend- 
ant In  the  case  before  us,  the  plaintiff  is  the  assignee  of 
the  owner  of  a  cargo  of  com,  who  placed  it  on  board  of  the 
canal  boat,  for  transportation  to  the  city  of  New  York, 
and  on  the  arrival  of  the  boat  in  Albany  caused  an  agree*- 
ment  to  be  made  with  the  defendant  to  tow  it  by  one  of 
his  steam  towing  boats,  thence  to  its  place  of  destination. 
Is  the  negligence  of  the  master  of  the  canal  boat  the  neg- 
ligence of  the  owner  of  the  cargo  ?  The  case  of  MiUan  v. 
The  Hudson  River  Steamboat  Company,  (reported  in  the  4£h 
Transcript  Beporte,  252,)  has  been  referred  to  as  conclusive 
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on  this  question.  That  action  was  brought  for  the  loss  of 
a  cargo  of  staves^  shipped  in  a  canal  boat  on  the  Erie 
canaly  in  some  part  of  Onondaga  counly,  caused  by  the 
alleged  negligence  of  the  towing  company.  Although  the 
latter  did  not  place  the  canal  boat  in  between  two  deck 
boats  in  the  tier  of  boats  in  which  she  was  placed,  as  it 
had  contracted  to  do,  as  the  referee  reported  that  the  crew 
of  the  canal  boat  did  not  exercise  proper  care  over  the 
said  boat  in  the  position  in  which  she  was  placed,  the 
Oourt  of  Appeals  decided  that  the  towing  company  was 
not  liable ;  and  in  doing  so,  of  course  decided  that  the 
contributory  negligence  of  the  crew  of  the  canal  boat  was 
the  negligence  of  the  owners  of  the  cargo.  Li  both  the 
opinions  delivered  in  the  Court  of  Appeals,  the  boat  is 
treated  as  the  boat  of  the  shippers,  and  the  question  which 
I  am  now  considering  was  not  noticed  by  the  court,  and  I 
presume  not  raised  by  the  counsel.  In  that  case  it  ap^ 
pears  that  ^^the  plaintiff  had  hired  and  chartered  the  canal 
boat,  for  the  purpose  of  transferring  the  cargo  of  staves 
from  Onondaga  county  to  New  York,  paying  the  captain 
a  price  per  day  for  his  own  and  the  crew's  services."  The 
evidence,  or  the  stipulation,  in  the  case  before  us^  shows 
that  White's  Bank^  the  owner  of  the  com,  shipped  the 
same  in  the  canal  boat,  and  that  the  proprietors  of  the 
boat  agreed  with  the  bank  to  transport  the  same  to  New 
York.  The  relation  of  the  owners  of  the  cargo  to  the 
canal  boat  seems  to  me  very  different,  in  this  case,  from 
what  it  was  in  the  case  to  which  we  have  been  referred. 
In  the  one,  the  owner  of  the  cargo  chartered  and  took 
possession  of  the  boat,  hiring  the  master  and  crew,  paying 
them  daily  wages,  and  thus  exercised  complete  control 
over  both  the  boat,  the  master  and  the  crew.  Of  course 
he  was  responsible  for  their  negligence;  and  if  that  negli- 
gence contributed  in  any  degree  to  the  loss,  whatever  may 
have  been  the  negligence  of  the  towing  company,  the 
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latter  was  not  liable.  In  the  other,  (the  case  before  ub,) 
the  canal  boat  remained  nnder  the  control  of  the  proprie- 
tors of  the  boat)  who  employed  and  paid  the  master  and 
the  crew.  I  am,  therefore,  of  opinion  that  the  plaintiff  is 
not  answerable  for  the  negligence  of  the  master  and  crew 
of  the  canal  boat  Parsons,  and  that  the  only  inquiry  in 
this  action  is  whether  the  master  or  crew  of  either  or  both 
of  the  towing  boats  (the  McPonald  coming  down,  or  the 
Austin  going  up,  both  owned  by  the  defendant)  caused  or 
contributed  to  the  injury  of  which  the  plaintiff  complains. 
This  is  in  the  nature  of  an  action  of  tort;  the  act  com- 
plained of  is  tartioTis;  and  the  plaintiff  has  his  election  to 
proceed  against  all  the  tortfecLsors  jointly,  or  any  one  of 
them  severally.  If  I  am  right  in  this  view  of  the  case, 
the  judgment  should  be  affirmed,  unless  errors  were  com- 
mitted by  the  judge  at  the  trial,  in  his  rulings  or  his 
charge,  .prejudicial  to  the  defendant  According  to  this 
view,  he  erred  in  submitting  to  the  jury  the  question  of 
negligence  on  the  part  of  the  captain  and  crew  of  the 
canal  boat.  But  this  was  an  error  not  prejudicial  but  ad- 
vantageoTls  to  the  defendant ;  as  it  increased  his  chances 
of  a  verdict  in  his  favor,  by  telling  the  jury  whether  neg- 
ligence was  or  was  not  committed  by  the  defendant,  if 
they  were  satisfied  it  was  committed,  in  any  contributory 
degree,  by  the  master  and  crew  of  the  canal  boat,  the  de- 
fendant was  entitled  to  a  verdict.  I  have  carefully  exam- 
ined the  various  exceptions  to  the  rulings  and  the  charge. 
Most  of  them  relate  to  the  question  of  negligence  on  the 
part  of  the  master  and  crew  of  the  canal  boat;  which  have 
no  application  to  the  case,  under  the  view  I  have  taken. 
The  only  one  about  which  I  had  any  hesitation  is  the  ex- 
ception to  the  ruling  at  folio  349.  The  witness  was  asked 
to  state  whether  any  thing  could  be  done  on  board  the 
McDonald,  to  avoid  the  collision.  On  reflection,  I  think 
<ihat  it  was  properly  excluded.  The  witness  was  called  on 
behalf  of  the  defendant,  and  was  one  of  the  pilots  of  the 
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McDonald.    The  question  was  leading,  was  too  general^ 
and  called  more  for  the  opinion  of  the  witness  than  for 
his  recollection  as  to  facts. 
The  judgment  should  be  affirmed^  with  costs. 

New  trial  granted^ 

[Niw  TosK  GnriBAL  Tbbm,  June  7,  1869.    (Xtrie,  Bigrdhtm^  and  Actibr- 
tou^  JuAtioes.] 
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Whatetet*  oj^on  may  be  entertahied  as  to  the  remedies  proTided  by  the  act 
of  the  legislatare  of  May  9, 1807,  (Xmm  of  1867,  eh.  814,)  amending  the  act 
of  1862,  entitled  "  An  act  to  prevent  animals  ftt>m  nmning  at  large  In  the 
pnblio  highways,"  in  relation  to  private  trespasses—- oonceming  wh]<^,  it 
mtau,  the  act  in  its  amended  form  is  not  obnoxious  to  judicial  condemnation- 
It  is  beyond  question  that,  as  applied  to  the  case  of  animals  at  large  in  the 
highways,  the  pronsions  of  the  act  of  1867  are  clearly  within  the  legislaUre 
Aathority,  as  a  just  and  beneficent  exercise  of  the  police  power  of  the  goretn- 
ment 

The  case  of  EoihoeU  ▼.  Ntarmg,  (86  K  Y,  JEUp.  802,)  distinguished  from  the 
present 

Where  animals  are  running  at  large  upon  the  highway,  and  are  seized  by  the 
OTorseer  of  highways  in  the  district  where  found,  such  a  case  is  not  only  not 
within  the  principle  decided  in  Boekwett  ▼.  IfearMff^  but  is  expressly  ezoepted 
from  it  in  the  opinions  of  both  the  judges,  rendered  in  that  case. 

Where  animals  are  found  running  at  large  in  the  highway,  and  seized  by  the 
OTerseer  of  highways,  and  thereupon  complaint  is  made  in  writing  by  him, 
stating  the  &cts,  to  a  justice  of  the  town,  it  is  not  necessary  the  complaint 
shonld  state  that  the  animals  were  running  at  large  "  by  the  euflbranoe  or 
pennission  of  the  owner.*' 

The  question  whether  the  escape  has  been  suffered  or  permitted  by  the  owner 
is  not  a  jurisdictional  fsLcL 

The  first  section  of  the  act  makes  it  unlawfrd  for  animals  to  run  at  large  on  the 
highways,  and  imposes  upon  orerseers  the  duty  of  seising  and  taking  sdA 
animals  hito  thmr  possession ;  and  this  is  the  only  fact  necessary  to  be  shown, 
to  justify  the  officer  in  making  the  seizure.  If  the  complaint  shows  this,  it 
gives  the  justice  jurisdiction,  in  the  very  Words  of  the  statute,  to  hear  and 
determine  the  matter. 
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An  affidaTit,  made  by  tbe  person  seiring  a  smnmons  inned  by  a  Justice  of  the 
peace,  onder  the  act  of  1867|  and  indorsed  thereon,  statmg  that  he  has  served 
the  same,  together  with  proof  that  snch  person  is  a  constable,  is  sufficient 
to  authorize  the  Justice  to  proceed  with  the  case ;  although  it  does  not  appear 
by  the  return  that  the  person  making  it  was  a  constable. 

The  8d  section  of  the  act  of  1867,  which  provides  that  service  of  the  summons 
shall  be  made  by  posting  the  same  in  at  least  six  public  and  conspicuous 
places  in  the  town,  and  that  one  of  said  places  "  shall  be  the  nearest  district 
school-house,"  obviously  means  the  district  school-house  nearest  the  pUu$ 
whtr$  the.  mnKr$  wag  mad9    not  nearest  to  ihe/utiMi  ^fiee, 

A  return  stating  that  the  officer  served  the  summons  "  by  posting  a  copy 
thereof  hi  six  public  and  conspicuous  places  in  said  town,  one  of  said  places 
being  the  district  school-house  nearest  to  sdd  premises,"  being  in  the  very 
words  of  the  statute,  is  to  be  understood  as  having  conformed  to  it^  and  is 
therefore  jBuffldent 

If  it  be  held,  as  it  must,  that  the  constitation  does  not  positively  requhre  per> 
sonal  notice  in  order  to  constitute  a  legal  proceeding  due  process  of  law, 
then  it  belongs  to  the  legislature  to  determine,  in  the  particular  instance, 
whether  the  case  calls  for  this  kind  of  exceptional  legislation,  and  what 
manner  of  constructive  notice  shall  be  sufficient  to  reasonably  apprise  the 
party  proceeded  against  of  the  legal  steps  which  were  taken  against  him. 

APPEAL  by  the  plaintiff  from  a  jodgment  entered  at  the 
circuit  on  a  trial  before  the  court  without  a  jury.  The 
action  was  for  the  claim  and  delivery  of  two  colts  and  one 
horse. 

The  defendant  by  his  answer  denied  the  unlawful  de- 
tention, and  alleged  that  on  the  28th  day  of  May^  1868, 
and  at  the  time  of  the  taking  by  him  of  the  said  property 
he,  the  defendant,  was  overseer  of  highways  in  district 
number  eight  in  the  town  of  Elbridge,  Onondaga  county ; 
that  on  or  about  the  28th  day  of  May,  1868,  the  said  prop- 
erty was  running  at  large  in  the  public  highway  in  said 
district  number  eight,  in  said  town  of  Elbridge,  contrary 
to  law  in  such  cases  made  and  provided ;  and  that  on  the 
said  28th  of  May  the  said  property  was  taken  into  custody 
by  the  defendant  in  the  proper  discharge  of  his  duty  as 
such  overseer  of  highways,  under  and  by  authority  of  sec* 
tion  3;  chapter  814,  of  the  laws  of  the  State  of  New  York, 
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of  service  thereof,  and  the  proceedings  and  judgment 
by  and  before  said  justice  of  the  peace ;  which  objection 
was  also  overmled  by  the  cQurt,  and  to  which  ruling  the 
plaintiff's  connsel  excepted.  It  was  then  proved  by  the 
counsel  for  the  defendant,  under  the  objections  and  ezcep* 
tious  of  the  plaintiff's  counsel,  that  the  said  Ashley  was 
on  the  28th  day  of  May,  1868,  and  ever  since  had  been 
an  elector  and  constable  of  said  town  of  Elbridge.  It  was 
admitted  by  the  respective  counsel  that  after  the  adjudi- 
cation by  and  before  the  said  justice,  and  the  issuing  of  said 
warrant  by  him,  and  on  the  same  day,  the  plaintiff  de- 
manded of  the  defendant  the  possession  of  said  animals, 
he,  the  defendant,  then  having  them  in  his  possession,  and 
that  the  defendant  refused  to  deliver  the  same  to  the  plain- 
ti£^  or  allow  him  to  take  the  same,  and  that  thereupon, 
on  the  same  day,  after  such  refusal,  this  action  was  com- 
menced. It  was  further  admitted  by  the  respective  coun- ' 
sel  that  at  the  time  the  seizure  of  said  animals'was  made 
by  the  defendant,  the  plaintiff  was  a  resident  of  the  said 
road  district  and  had  ever  since  been,  and  that  when  the 
seizure  was  made  he,  the  defendant,  knew  that  the  plain- 
tiff was  the  owner  of  said  animals,  and  that  he  gave  him 
no  formal  notice  of  such  seizure. 

The  evidence  here  dosed.  The  court  found  as  matters 
of  &ct :  First  That  on  the  28th  day  of  May,  1868,  and 
until  after  the  commencement  of  this  action,  the  said 
plaintiff  was  the  owner  of  the  animals  described  in  the 
complaint  in  this  action.  Second.  That  on  that  day  the 
defendant,  then  being  overseer  of  the  highways  in  district 
No.  8,  in  the  town  of  Elbridge,  seized  and  took  into  his 
possession  the  said  animals,  which  were  then  running  at 
large  in  the  highway  in  said  district,  and  continued  to 
retain  possession*  thereof  until  the  9th  day  of  June,  1868, 
and  until  after  the  adjudication  and  issuing  the  warrant 
by  0.  G.  McGowan,  Esq.,  a  justice  of  the  peace,  as  herein- 
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after  mentioaed,  when  the  said  plaintiff  demanded  of  the 
defendant  the  said  animals,  and  the  defendant  refused  to 
deliver  them  to  or  to  allow  the  plaintiff  to  take  possession 
of  them,  and  that  thereupon  this  action  was  commenced, 
and  the  said  animals,  by  virtue  of  the  proceedings  therein, 
delivered  by  the  sheriff  to  the  plaintiff.  Third.  That  the 
value  of  said  animals  Was  $600.  Fourth.  That  immedi- 
ately upon  making  such  seizure  the  defendant  made  a 
complaint  in  writing,  before  Charles  G.  McGowan,  a  jus- 
tice of  the  peace  of  the  town  of  Elbridge,  and  verified  the 
same.  Fifth.  That  upon  making  of  said  complaint  by  the 
defendant,  the  said  justice  issued  a  summons,  dated  May 
28th,  and  returnable  before  him  on  the  9th  day  of  June, 
1868.  Sixth.  That  on  the  9th  day  of  June,  1868,  at  the 
time  and  place  mentioned  in  said  summons  for  the  return 
thereof  the  defendant  in  this  action  appeared  before  the 
said  justice,  and  the  plaintiff  in  this  action  appeared  for 
the  purpose  solely  of  objecting  to  the  jurisdiction  of  said 
justice.  That  he  did  so  object,  and  upon  such  objection 
being  overruled,  the  plaintiff  in  this  action  participated 
no  further  in  said  proceedings,  and  forthwith  left  the 
presence  of  said  justice.  Seventh.  That  the  only  return 
or  proof  of  service  of  said  summons  consisted  of  the 
affidavit  of  J.  O.  Ashley,  indorsed  on  said  summons,  in 
which  he  swore  that  he  served  th&  samf^  on  the  29th  of 
May,  1868,  ^^  by  posting  a  copy  thereof  in  six  public  and 
conspicuous  places  in  said  town,  one  of  said  places  be- 
ing the  district  school-house  nearest  to  said  premisea" 
Eighth.  That  upon  the  return  of  said  summons  on  the 
said  9th  day  of  June,  1868,  the  said  justice,  upon  hearing 
testimony  on  the  part  of  the  complainant,  forthwith  ren- 
dered a  judgment  that  said  animals  be  sold  as  provided 
by  section  3,  of  chapter  814^  of  the  Laws  of  the  State  of 
Kew  York,  passed  by  the  legislature  of  said  State,  May  9th, 
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1867,  and  that  said  complainant  be  awarded  the  sam  of  $1 
for  each  animal  bo  seized  as  aforesaid, ....    $3  00 
For  care  and  keeping  the  same  to  date  of  sait,     4  50 

In  costs  of  suit, 5  00 

J.  P.  for  each  animal  $1, 3  00 

Penalty  to  O.  P.  '$5  for  each  animal,     ...    15  00 

$30  50 
Hlnth.  That  on  the  28th^  day  of  May,  1868,  said  Ashley 
was  and  ever  since  has  been  an  elector  and  constable  of 
said  town  of  Elbridge.  Tenth.  That  the  said  justice  did 
not  by  writing  on  said  gammons  authorize  the' said  Ashley 
to  serve  said  summons.  Eleventh.  That  at  the  time  of 
the  seizure  of  said  animals  the  plaintiff  resided  in  the  road 
district  with  the  defendant,  where  the  same  were  seized, 
and  has  since  continued  to  reside  there.  That  he  was  not 
notified  by  the  defendant  of  such  seizure,  nor  was  said 
summons  served  personally  on  the  plaintiff.  Twelfth.  That 
upon  the  same  day  pf  the  making  of  said  adjudication  by 
the  justice,  and  immediately  thereafter,  the  said  justice 
issued  his  warrant  directed  to  any  constable  of  said  town, 
for  the  sale  of  said  animals' in  the  form  and  manner  pre- 
scribed by  said  act,  and  that  thereafter,  on  the  same  day, 
the  plaintiff  demanded  the  said  animals  of  the  defendant 
as  aforesaid.  Thirteenth.  That  there  was  no  evidence  in 
this  action,  or  before  the  justice,  showing  whether  the  ani- 
mals were  or  were  not,  when  seized  by  the  defendant, 
running  at  large  in  the  highway  by  the  sufferance  or  per- 
mission of  the  plaintiff. 

As  conclusions  of  law  the  said  court  found :  1st.  That  the 
complaint  before  said  justice  was  sufficient  to  justify  the 
issuing  by  said  justice  of  the  summons.  2d.  That  the  said 
summons  was  in  due  form  of  law,  and  valid.  3d.  That  the 
affidavit  of  J.  0.  Ashley,  indorsed  on  said  summons,  con- 
tained sufficient  proof  of  the  due  service  of  &aid  summons. 
4th.  That  the  seizure  of  the  said  animals  by  the  defend- 
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enty  his  eomplaint  before  said  justice^  the  Bummons  issued 
thereon  by  sidd  jastice  and  the  affidavit  indorsed  thereon 
showing  the  posting  thereof  gave  to  the  said  justice  of 
the  peace  jarisdiction  to  issue  his  warrant  for  the  sale  of 
said  animals,  and  justified  the  defendant  in  refusing  to 
surrender  said  property  to  the  plaintiff  '  5th.  That  the 
provisions  of  chapter  814  of  the  Session  Laws  of  1867,  or 
any  part  thereof,  authorizing  said  proceedings  for  the  said 
seizure  and  sale  of  said  property,  were  not  in  conflict  with 
any  part  of  the  constitutions  of  the  State  of  New  York  or 
of  the  United  States.  6th.  That  the  defendant  was  entitled 
to  judgment  for  the  return  of  said  property,  and  to  dam- 
ages for  the  detention  thereof. 

TT.  ^  A.  jB.  Porter j  for  the  appellant  I.  The  respond- 
ent, at  the  time  of  the  demand  made  by  the  appellant, 
was  justified  in  retaining  the  possession  of  the  animals 
only  upon  the  fact  that  the  justice,  when  he  made  the  ad- 
judication and  issued  the  warrant,  had  jurisdiction  and 
authority  so  to  do.  He  had  no  such  jurisdiction.  1.  The 
complaint  before  the  justice  did  not  state  the  facts  author- 
izing the  seizure,  as  required  by  section  3  of  chapter  814^ 
Session  Laws  of  1867.  (a.)  It  does  not  state  that  the  ap- 
pellant was  an  overseer  of  highways.  The  only  allegation 
upon  this  subject  is,  that  he  seized  the  animals  in  the 
highway,  which  he  found  running  at  large  therein,  within 
his  jurisdiction,  as  "  overseer  of  highways,"  &c.  This  is 
not  an  allegatioli  or  statement  that  the  respondent  was 
such  overseer  of  highways.  An  allegation  that  a  person 
did  an  act  0%  an  officer,  is  not  an  allegation  that  the  person 
was  at  the  time  such  officer.  {Ex  parte  Bank  of  Monroe^ 
7  HiUj  177.  Ex  parte  Shumway^  4  Denioj  258.  Staples  v. 
FairchUdy  3  Gomst  41.)  (b.)  It  does  not  state  that  the 
respondent  w:as  an  overseer  of  highways  in  road  district 
No.  8,  in  the  town  of  Elbridge,  unless  the  clause  in  the 
complaint  on  that  subject  be  regarded  as  an  allegation 
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to  that  effect,  and  in  that  caee  there  is  nothing  in  the 
complaint  showing  that  the  animals  were  in  the  highway 
'4n  said  district  TSo.  8,  in  said  town/'  and  a  failure  to 
make  either  statement  will  be  Ihtal  to  the  complaint 
This'claase  in  the  complaint  must  be  construed  either  as 
having  reference  to  and  describing  the  respondent's  officej 
or  as  describing  the  locality  where  the  animals  w^re  seized. 
It  cannot  be  used  for  a  dduble  purpose.  If  it  be  used  to 
describe  the  locality  of  the  seizure,  then  there  is  nothing 
showing  that  the  respondent  was  overseer  of  that  locality; 
or,  if  it  is  used  to  show  that  he  was  oversee^  of  that  local- 
ity, then  there  is  nothing  showing  that  the  animals  were 
seized  in  that  district.  Should  the  respondent  be  indicted 
for  falsely  swearing,  in  his  complaint,  ^'  that  he  was  over- 
seer of  highways  in  district  No.  8,  in  the  town  of  Elbridge," 
and  the  court  should  construe  the  clause  in  question  as 
applying  to  the  locality  of  the  seizure^  he  would  of  course 
be  discharged.  And,  on  the  other  hand,  should  he  be 
indicted  for  falsely  swearing,  in  the  complaint,  that  the 
animals  were  running  at  large  in  district  No.  8,  of  the 
town  of  Elbridge,  and  the  court  should  construe  the  clause 
in  question  as  having  reference  to  and  being  descriptive 
of  his  office,  or  the  place  where  he  found  them,  he  would 
be  discharged  on  that  ground,  (c.)  The  overseer  of  high- 
ways must  make  the  seizure  within  his  district  (Sec  1 
of  said  act)  The  defendant  could  not  be  indicted  for 
&lsely  swearing,  in  his  complaint,  that  he  seized  the  ani- 
mals within  district  No.  8,  as  there  is  no  such  allegation 
in  his  complaint  His  swearing  that  he  found  them  there 
is  entirely  consistent  with  his  seizure  of  them  elsewhere. 
In  proceedings  of  this  kind  the  statute  must  be  strictly 
followed.  {BockweU  v.  N earing,  35  N.'Y.  Rep.  310,  312.) 
(d.)  The  complainant  shoald  have  stated  in  his  complaint 
that  the  animals  were  running  at  large  by  the  sufferance 
or  permission  of  the  owner.  (Idem,  313,  per  Morgcm,  J.) 
This  is  the  only  reasonable  construction  of  the  statute,  for 
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tiie  reasonB:  Ist  That  the  statute  imposes  no  penalty  or 
costs^  and  provides  for  no  sale  or  disposition  of  animals, 
unless  saoh  as  are  ^^ suffered  or  permitted"  by  the  owner 
to  run  at  large.  (See  last  clause  of  §  3  of  said  act)  2d.  The 
statute  clearly  intends  to  give  the  owner  of  the  cattle  an 
opportunity  to  show^  as  a  defense,  that  the  animals  dis- 
trained were  not  at  large  by  his  sufferance  or  permission, 
but  in  all  cases,  before  any  defense  can  be  shown,  the 
owner  must  deny,  on  oath,  some  or  all  the  facts  stated  in  ^ 
the  complaint,  and  should  this  &<A  not  be  stated  in  the 
complaint,  the  owner  would  lose  the  benefit  of  such  de- 
fense. It  would  seem  to  foUow,  therefore,  that  such  alle- 
gation should  be  made  in  the  complaint  If  it  be  con- 
ceded, as  it  wiU  be,  that  the  owner  is  entitled  to  prove 
such  defense,  then  it  cannot  be  established  in  this  and 
similar  cases,  where  such  allegation  in  the  complaint  is 
wanting,  unless  the  owner  consents  to  commit  perjury  by 
denying  a  complaint,  like  the  one  in  this  case,  every  word 
of  which  is  true ;  that  is,  he  will  be  under  the  necessity 
of  swearing  to  a  falsehood  in  order  to  be  let  in  to  prove 
the  truth.  If  the  complaint,  therefore,  wanting  this  alle- 
gation, shall  be  held  to  be  in  accordance  with  the  statute, 
it  is  respectfully  submitted  that  the  statute  is  not  in  ac- 
cordance with  the  constitution,  as  it  denies  to  a  party 
the  right  of  being  heard  in  defense  of  his  rights,  and 
thereby  deprives  him  of  his  property  without  due  process 
of  law.  {Taylor  v.  Porter^  4  Silly  146,  147.  We^terveU  v. 
Oregg,  2  Kern.  209,  212.  Wynehamer  v.  The  People,  3  id. 
395, 419, 434, 468.  Rockwell  v.  Nearing,  35  N.  Y.  Bep.  306, 
807.)  3d.  Another  reason  showing  that  such  allegation 
should  be  contained  in  the  complaint  is^  if  no  one  appears  * 
to  show  cause,  no  evidence  is  allowable  before  the  justice, 
and  he  proceeds  to  issue  his  warrant  upon  the  facts  con- 
tained in  the  complaint  How  then  can  the  complaint 
omit  the  allegation  which  alone  justifies  the  sale  of  the 
property,  as  appears  to  have  been  done  in  this  case.    If 
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fhe  views  of  Jaatice  Morgan  in  the  case  of  BoekwtH  r. 
Nearing  are  sound,  of  which  there  is  no  doubt,  that  the 
sufferance  or  permission  of  the  owner  is  a  fact  essential  to 
the  liability  of  such  owner,  it  follows  that  such  &ct»  among 
others,  should,  according  to  the  requirements  of  the  act^ 
be  stated  in  the  complaint  It  not  haying  been  so  stated, 
con  sequent!  J  renders  the  complaint  and  all  proceedings 
based  upon  it  void.  An  illustration  of  the  propriety  of 
this  position  is  found  in  this  case  before  the  justice^  when, 
without  any  allegation  in  the  complaint,  or  proof  before 
the  justice,  that  the  animals  were  suffered  or  permitted  to 
run  at  large,  he  has  proceeded  to  issue  a  warrant  for  the 
sale  of  the  property,  and  adjudged  penalties  and  costs 
against  the  owner  to  the  amount  of  $30.90,  which  the 
statute  does  not  authorize  him  to  do,  unless  the  animals 
shall  have  been  ^^  permitted,"  &c.  2.  The  summons  issued 
by  the  justice  was  void,  (a.)  The  act  in  question  (§  2) 
requires  that  ^^  the  justice  shall  issue  a  summons  stating 
the  fact  of  such  seizure."  The  summons  in  this  case  does 
not  state  the  fact  of  the  seizure,  but  merely  fecites  that 
William  S.  Evans  had  stated  the  fact  of  such  seizure  in 
his  complaint  to  the  justice.  ((.)  If  the  summons  in  this 
case  be  regarded  as  a  ^'  process,"  it  should  have  been  in 
the  name  of  the  people  of  the  State  of  ilfew  York.  (2  Bur. 
L.  Die.  497.  2  R.  S.  276,  §  16,  chap.  3,  title  1.)  (e.)  The 
paper  claimed  to  be  a  summons  is  not  one  in  fact,  but 
merely  an  order  by  the  justice  to  show  cause.  {Se^  6  Joe, 
Law  Die.  137,  as  to  meaning  of  term.)  3.  There  was  no 
return  upon  the  summons,  or  any  proof  showing  service 
thereof.  Where  no  one  appears  to  show  cause,  such  re- 
'  turn  or  proof  is  necessary  to  confer  jurisdiction  or  author- 
ity upon  the  justice  to  adjudicate  upon  the  case,  or  to  issue 
a  warrant  for  the  sale  of  the  property.  (Sees.  Laws  of 
1867,  eh.  814,  §  3.  14  John.  481.)  (a.)  The  only  return 
or  prbof  of  service  was  the  affidavit  of  J.  0.  Ashley.  So 
far  as  the  action  of  the  justice  and  the  question  of  his  jaria- 
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diction  is  concerned^  the  service  must  be  regarded  as 
mdde  by  a  person  ^^  other  than  a  constable/'  for  the  rea- 
son that  Ashley  did  not  sign  his  name  officially ;  nor  was 
there  any  evidence  before  the  justice  that  Ashley  waa  a 
constable,  and  service  by  a  person  other  than  a  constable 
cannot  be  made,  unless  by  a  person  duly  authorized  by 
the  justice  in  writings  upon  the  summons,  (See  §  3  of 
said  act.)  Such  authority  appears  not  to  have  been  given. 
((.)  The  affidavit  of  Ashley  is  not  the  proof  of  service  con« 
templated  by  the  act.  1st  Such  proof  evidently  means 
oral  testimony  before  the  justice,  by  which  an  opportunity 
may  be  afforded  the  justice  of  putting  questions  to  the 
witness,  as  to  the  facts  constituting  the  service.  Sd.  The 
affidavit  was  made  out  of  court  three  days  before  the  re* 
turn  day,  and  is  extrarjudicial.  (<t.)  It  appearing  in  this 
case  that  the  service  was  in  fact  made  by  a  constable,  as 
the  statute  provides  for  no  affidavit  or  proof  of  service  in 
such  case,  it  is  clear  that  the  affidavit  of  Ashley  (being  the 
constable  purporting  to  have  made  the  service)  is  extra- 
judicial and  void.  It  is  only  in  case  of  service  by  the 
person  other  than  a  constable,  that  proof  of  the  fetcts  con** 
stituting  the  service  can  be  introduced,  (d.)  It  cannot  be 
claimed  that  the  affidavit,  although  eztra-judicial,  is  tan- 
tamount to  a  return  by  Ashley,  as  constable,  or  the  sum- 
mons "  duly  served,"  as  required  by  the  act.  1st.  It  does 
not  purport  to  be  an  official  act  for  which,  if  false,  he 
co'uld  be  indicted  for  a  breach  of  official  duty,  or  sued  for 
a  &lse  return,  by  an  aggrieved  party.  2d.  The  statute 
does  not  allow  the  constable,  in  his  return,  to  make  a 
statement  of  facts  as  to  the  service,  leaving  it  with  the 
justice  to  decide  whether,  frpm  the  facts  stated,  the  sum- 
mons be  duly  '^  served,"  but .  it  makes  the  constable  the 
sole  judge,  and  imposes  upon  him  the  sole  responsibility 
of  de^esmining  whether  he  has  complied  with  the  statute 
or  not,  by  requiring  him  to  return  the  summons  simply 
"duly  served."  (e.)  The  term  "return"  has  a  diatinat 
Vol.  LIV.  37 
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legal  eignification.  It  meanB  a  certificate  of  the  officer 
acting  officially,  indorsed  on  the  writ  or  process  returned 
bj  him.  (6  t/oc.  Lcnw  Die.  p.  523,  tit.  Betum:)  The  con- 
stable wa3  not,  therefore,,  at  liberty  to  substitnte  an  affi- 
davit for  his  certificate.  (/.)  The  affidavit  does  not  show 
that  a  copy  of  the  snmmons  was  posted  on  either  the 
school-honse  nearest  to  the  justice's  office,  or  the  one  near- 
est the  place  or  point  where  the  seizare  was  made.  The  act 
(§  3)  requires  one  of  the  notices  to  be  posted  on  the  '^  near- 
est district  school-house,"  leaving  as  a  matter  of  constrac- 
tion  what  the  term  '^nearest"  has  reference  to.  It  is 
manifest,  however^  that  the  statute  must  read  one  of  two 
waySj  to  wit,  "nearest  to  the  justice's  office,"  or  "nearest 
to  the  point  or  place  where  the  seizure  was  made."  But, 
according  to  either  reading,  it  will  be  seen  that  the  affi- 
davit does  not  show  that  a  notice  was  posted  on  the  school- 
house  nearest  to  either  place.  The  expression  in  the 
affidavit,  "nearest  to  said  premises/'  if  having  any  mean- 
ing, certainly  do^s  not  mean  nearest  the  justice's  office. 
The  only  thing  mentioned  in  the  whole  proceedings  to 
which  the  term  "premises"  can  with  any  semblance  of 
propriety  be  applied,  is  "road  district  No.  8,  in  the  town 
of  Eibridge ;"  and  if  the  term  "  premises  "  be  held  to  have 
reference  to  the  road  district,  it  is  evident  that  the  affi- 
davit is  deficient,  for  the  reason  that,  as  between  several 
school-houses,  the  one  which  is  nearest  to  the  road  district 
may  be  farthest  from  the  place  where  the  cattle  were 
seized,  (g.)  But  it  is  insisted  by  us  that  the  term  "  near- 
est," in  the  statute^  should  be  construed  as  referring  to 
the  justice's  office,  because,  Ist.  The  justice's  office  is  tae 
only  place  which  appears  to  be  referred  to  in  the  section 
prior  to  the  Occurrence  of  the  term  "nearest"  2d.  The 
posting  of  this  summons  is  spoken  of  in  this  section  as  the 
posting  of  a  "notice,"  and  is  intended  to  perform^  in  a 
great  measure  the  office  of  posted  notices  in  the  original 
act|  of  which  this  is  an  amendment    That  aot  (§  3)  pro- 
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vided  that  one  of  the  notices  should  be  affixed  on  the 
^'district  school-house  nearest  to  the  residence  of  such 
justice  or  commissioner/'  and  an  intention  on  the  part  of 
the  legislature  to  depart  from  or  change  this  provision 
will  not  be  presumed.  {Taylor  r.  Dtlanej/j  2  Cainei'  GaseSf 
150)  151.)  {h.)  It  is  claimed  by  us,  however,  that  the  ex- 
pression in  the  affidavit,  ^^  nearest  to  said  premises/'  is 
utterly  meaningless,  and  of  no-effect,  rendering  the  return 
a  nullity.  4.  The  taking  of  the  animals  by  the  respondent 
was  a  distress,  and  subject  to  all  the  incidents  of  a  distress 
at  common  law,  one  of  which  is  that  the  distrainor  must, 
after  the  distress  is  made,  follow  the  directions  of  the 
statute,  if  any,  in  relation  to  the  final  disposition  of  the 
property,  and  a  failure  to  do  so  will  render  him  a  tres- 
passer ab  imiio^  {Saoirider  v.  McDonald^  10  John.  253, 
258.  Durmoi  v.  Smithy  4  Denioy  320.  The  Six  OarperUen' 
ease^  8  Goke^  290.  3  B.  Inst.  43.)  The  statute  requires 
the  distrainor  immediately  to  make  complaint  in  writing, 
stating  the  **  facts."  At  the  time  of  the  commencement 
of  this  action,  over  ten  days  had  elapsed,  and  he  had  failed 
to  make  such  complaint,  but  still  claimed  to  hold  the 
property.  It  is  evident  he  was,  by  such  omission,  a  tres- 
passer ab  initio  ;  at  all  events,  that  he  was  not,  at  the  time 
demand  was  made,  justified  in  further  retaining  possession 
of  the  property.  At  the  time  the  demand  was  made,  the 
justice  had  completed  all  the  proceedings  in  relation  to 
the  property  which  it  was  competent  for  him  to  entertain, 
and  if  the  final  abjudication  and  issuing  of  the  warrant  by 
him  for  the  sale  of  the  property  was  void,  either  from  de- 
fect in  the  complaint  or  summons,  or  on  account  of  a 
want  of  proof  of  the  service  of  the  summons,  certainly  the 
defendant  was  not  then  justified  in  further  retaining  pos- 
session of  the  property. 

n.  The  act  in  question,  especially  as  regards  the  re- 
spondent in  this  case,  is  in  conflict  with  the  constitution, 
as  it  allows  t^e  taking  and  depriving  a  person  of  property 
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without  dae  process  of  law.  1«  It  deprives  the  appellftnt 
of  the  privilege  of  being  heard  in  defense  of  his  rights 
and  the  preservation  of  his*  property,  inasmuch  as  it  re- 
quires him  to  swear  falsely  as  a  condition  to  his  being 
heard  in  such  defensa  {See  ante,  iui.  (<?,)  eee.  3,  pmU  1. 
Empire  Oitj/  Bank,  18  N.  7.  Bep.  215,  per  Demio,  J.) 
Judge  DeniOy  in  this  case,  says  (by  implication^  at  least,} 
that  an  act  depriving  a  person  of  property  is  unconstitu- 
tional which  affords  him  no  opportunity  of  defending. 
2.  The  provision  of  this  act  for  giving  notice  and  bringing 
known  resident  parties  into  court  by  a  proceeding  not 
looking  to  a  personal  service  of  the  summons  or  notice  of 
the  proceedings,  is  in  that  respect  unlike  any  proceedings 
to  divest  persons  of  their  property  allowed  at  the  time  of 
the  adoption  of  the  present  constitution,  and  cannot  be 
regarded  as  a  proceeding  ^^  by  due  process  of  law/'  within 
the  meaning  of  that  instrument  S.  The  act  in  question 
requires  uo  stated  time  for  posting  notices*  If  posted  only 
one  day,  the  constable  would  be  protected  in  making  the 
return  ^^duly  served,'^  as  prescribed  by  statute,  and  the 
justice  would  have  jurisdiction.  This  renders  the  pro- 
ceeding totally  unlike  any  of  those  where  notice  was  given 
by  advertisement  at  the  time  of  the  adoption  of  the  con- 
stitution, and  cannot,  on  that  account,  be  regarded  due 
process  of  law.  Such  provision  for  giving  notice  is  merely 
*^  colorable  and  illusory,"  and  on  that  account  a  fraud  upon 
the  constitution.  {See  opinion  of  Denio,  J.j  in  matter  of  the 
Empire  Bank,  18  N.  Y.  Rep.  216.)  4.  It  allows  a  justice 
of  the  peace  to  award  doimagee  and  eompeneaiion  to  be 
taken  out  of  the  property  of  another,  without  affording 
him  a  trial  or  opportunity  of  contesting  the  amoufU  of 
dttoiages  or  compensation. 

O.  B.  Sedgwick,  for  the  respondent  L  The  act  of  1867 
(chap.  814)  is  valid  and  constitutional.  {Bockwdl  v.  Near-- 
uigt  35  J^.  r.  Bep.  302.)    The  obnoxious  features  of  the 
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act  of  1862  (chap.  459)  are  all  removed  by  the  amend* 
ments  of  1867.  The  benefits  to  the  public  of  preventing 
animate  ranning  at  large  in  the  highways^  are  bo  obvions 
and  80  important  that  the  courts  should  seek  to  uphold 
laws  enacted  to  secure  that  end.  It  is  a  proper  and  bene* 
ficial  exercise  of  the  police  pow^r  in  the  State.  {Opimon 
qf  Ifarffan^  J.y  m  eoie  cited.) 

IL  All  the  facts  necessary  to  give  the  magistrate  juris- 
diction existed,  and  the  necessary  proceedings  were  taken, 
as  required  by  the  statute.  1.  By  the  first  clause  of  sec- 
tion first  it  is  made  unlawful  for  cattle  to  run  at  large  in 
the  highway,  and  it  is- the  duty  of  every  overseer  of  high- 
ways within  his  district  to  seize  and  take  into  his  possess^ 
ion,  and  keep  till  disposed  of  according  to  law,  any  animal 
BO  found  running  at  large,  (a.)  This  compels  tiie  overseer 
to  seize  the  animals  running  at  large,  that  is,  not  being  in 
charge  of  the  master  or  owner,  or  his  servant,  at  the  time, 
without  regard  to  the  question  whether  the  escape  of  the 
animal  upon  the  highway  is  voluntary  or  involuntary,  or 
accidental,  so  feur  as  the  owner  is  concerned*  (i.)  The 
question  of  whether  the  escape  is  voluntary,  and  has  been 
suffered  or  permitted  by  the  owner,  is  only  material  on  the 
trial,  and  is  not  a  jurisdictional  fiact  That  it  is  accidental 
or  involuntary  may  be  proved  by  the  owner  to  defeat  the 
claim  for  a  penalty  or  forfeiture.  Accordingly,  if  the  jus* 
tice  errs  in  respect  to  this,  the  remedy  is  by  certiorari  or 
appeal,'  but  the  proceedings  are  not  void.  (See  section  1, 
second  clause,  and  compare  with  first  clause.)  8.  The 
seizure  having  been  made,  the  third  section  requires  ceiv 
tain  further  proceedings  to  give  the  magistrate  jurisdic- 
tion, (a.)  The  overseer  is  immediately  to  make  a  com- 
plaint in  writing,  stating  the  facts,  to  a  justice  of  the  peace 
of  the  town.  This  was  complied  with.  3.  The  justice 
was  thereupon  clothed  with  ^^jurisdiction  to  hear  and  de- 
termine such  matters."  (Section  3,  second  clause.)  4.  He 
is  thereupon  directed  to  proceed  and  forthwith  issue 
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BaiamonBy  ha  set  forth  in  that  section.  This  was  complied 
with.  6.  The  sammons  is  to  be  served  bj  a  constable  (or 
by  an  elector  daly  qualified  and  appointed)  in  the  manner 
specified.  6.  The  mode  of  service  prescribed;  i.  e.,  by 
posting  notices  or  copy  of  summons,  is  not  unconstita- 
tional,  and  is  within  the  power  of  the  legislature.  "Per- 
sonal service  is  not  required  to  constitute  process  of  law." 
(U.  8.  TruH  Co.,  V.  U.  S.  Fire  Insurance  Co,,  18  N.  7. 
JUp.  199.  Opinion  of  Morgan^  J.y  approving  opinion  of 
Deniol  J.J  35  N.  Y.  Bqp.  314)  7.  The  service,  as  proved  by 
the  sworn  return  of  the  constable  Ashley,  was  according 
to  the  requirements  of  the  statute.  .  It  was  objected  that 
'^the  nearest  district  school-house,"  mentioned  in  the  ac^ 
was  the  school-house  nearest  the 'residence  of  the  magis- 
tratCi  This  is  not  the  true  construction,  as  will  be  seen  by 
reading  the  sentence  to  the  end.  The  terms  of  the  act  are 
plain.  The  school-house  nearest  the  premises  where  the 
seisure  is  made  is  the  one  where  the  notice  would  be 
most  likely  to  attract  the  notice  of  the  owner,  as  the  mag- 
istrate may  live  in  a  remote  part  of  the  town. 

m.  The  act  is  of  great  public  utility,  and  should  stand 
if  it  is  within  the  legislative  power.  The  rights  of  the 
individual  owner  seem  to  be  well  guarded  by  the  subse- 
quent sections.  In  this  case  there  can  be  no  pretense* 
that  there  was  any  want  of  personal  notice^  for  the  owner 
appeared;  and  it  is  hardly  possible  that  it  can  occur  that 
the  owner  will  not  have  notice  before  his  property  can  be 
disposed  of^  if  the  provisions  of  the  law  are  complied 
with  in  good  faith.  If  there  is  found  concealment  or  op- 
pression under  it,  the  law  affords  a  remedy  which  the 
courts  will  always  be  glad  to  administer. 

By  the  Court,  Bacon,  P.  J.  The  questions  presented  for 
adjudication  in  this  case  involve,  an^ong  others,  the  con- 
stitutionality of  the  act  of  1867,  amending  the  act  of  1862, 
entitled  ^^An  act  to  prevent  animals  from  running  at  lai^ 
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in  the  public  highwayg."  The  case  presented  the  follow- 
ing facts : .  The  action  is  replevin  by  the  plaintiff  as  the 
owner  of  three  horses.  The  defendant  was  overseer  of 
highways  for  district  "So.  8  in  Elbridge,  and  the  horses 
were  found  by  him  running  at  large  opposite  his  premises 
within  the  said  district.  As  overseer  he  seized  the  horses, 
and  immediately  made  complaint  in  writing  before  a  jus- 
tice of  the  town,  who  thereupon  issued  a  summons,  as 
required  by  the  act,  and  placed  it  in  the  hands  of  a  con- 
stable of  the  town,  by  whom  it  was  duly  served  pursuant 
to  the  directions  of  the  act  On  the  return  day  of  the 
summons,  the  plaintiff  appeared  for  the  purpose  only,  as 
the  case  states,  of  objecting  to  the  jurisdiction  of  the  jus- 
tice, and  particularly  on  the  ground  that  the  complaint 
w^  insufficient,  which  objections  were  overruled,  and  the 
plaintiff  then  withdrew  from  the  court.  The  defendant 
then  made  proof  of  the  fkcts  which  authorized  the  seizure, 
and  the  penalties  provided  by  the  statute  were  adjudged 
by  the  justice,  who  subsequently  issued  his  warrant  for 
the  sale,  as  provided  by  the  act,  previous  to  the  execution 
of  which  the  plaintiff  replevied  the  property  and  took  it 
into  his  possession,  where  it  has  ever  since  remained. 

On  the  trial  the  proceedings  were  all  given  in  evidence 
under  objections  at  every  stage,  and  the  general  objection 
was  taken  that  the  provisions  of  the  act  under  which  the 
proceedings  were  had  were  unconstitutional  and  void. 
This  proposition  is  the  last  one  discussed  upon  the  points 
of  the  appellant's  counsel.  If  well  taken  it  is  £Ettal  to  the 
defense,  and  will  render  unnecessary  the  examination  of 
any  other  objection,  and  it  should  therefore  be  first  dis- 
posed o£  This  objection  professes  to  be  founded  on  the 
decision  of  the  Court  of  Appeals  in  Rockwell  v.  Nearingy 
(35  N,  T.  Bep.  302.)  That  decision  was  wholly  in  refer- 
ence to  the  act  of  1862,  and  arose  in  a  case  where  animals 
were  seized  while  trespassing  upon  the  premises  of  the 
defendant,  and  not  while  they  were  running  at  large  in  the 
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highway.  It  was  in  reference  to  that  case  that  the  cotirt 
held  the  act  unconstitutioQal,  because  it  anthomed  the 
seiznre  and  sale  without  any  appropriate  procesSy  of  ani- 
mals found  trespassing  within  a  private  inclosnre.  If  this 
were  just  such  a  case,  it  would  still  be  neoesssoy  for  us  to 
examine  the  act  of  1867,  and  see  whether  the  amendments 
introduced  into  that  enactment  do  not  (as  they  nndoubt- 
edly  were  intended)  obyiate  the  defects  which  existed 
in  the  act  of  1862|  and  provide  the  necessary  legal  ma- 
chinery for  effectuating  the  object  the  legislature  had  in 
view,  to  wit,  abating  the  nuisance  of  animals  running  at 
large  to  the  annoyance  of  the  public,  and  to  the  injuiy  of 
private  rights. 

But  it  is  not  expedient  to  anticipate  such  a  case,  which 
may  hereafter  arise,  and  render  the  examination  necessary. 
In  this  case  the  animals  were  running  at  large  upon  the 
highway,  and  were  seized  by  the  defendant  in  the  strict 
performance  of  the  duty  enjoined  upon  him  by  the  act  as 
overseer  of  highways,  in  the  district  where  the  animals 
were  found.  Such  a  case  is  not  only  not  within  the  prin- 
ciple decided  in  Rockwell  v.  Nearing^  but  is  expressly 
excepted  from  it  in  the  opinions  of  both  the  judges 
rendered  in  that  case.  Thus  Judge  Porter  says :  "  The 
question  whether  the  act  is  valid,  so  far  as  it  relates  to  the 
seizure  and  sale  of  animals  running  at  large  in  a  public 
highway,  is  not  involved  in  the  present  appeal.  That  issue 
might  well  be  controlled  by  considerations  connected  with 
the  police  powers  of  the  government*'  On  this  pointy 
also  Judge  Morgan  says,  with  equal  explicitness,  when 
speaking  of  the  power  of  the  legislature  to  authorize  the 
seizing  of  cattle  running  at  large  on  the  highway,  that 
"  it  may  properly  be  called  the  police  power  of  the  legisla- 
ture which  they  are  authorized  to  exercise  for  the  public 
good ;''  and  he  adds,  ^<  that,  upon  the  ground  that  it  is  an 
injury  to  the  public  for  cattle  to  be  running  at  large  upon 
the  highways,  the  legislature  may  punish  the  owner  for 
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permitting  iV  Whatever  opinion,  therefore,  we  may 
Entertain  as  to  the  remedy  provided  by  the  dtatute  in  rela- 
tion to  private  trespasseB — concerning  which  I  have  a  pretty 
dear  conviction  that  the  act  in  its  amended  form  is  not 
obnoxious  to  judicial  condemnation — I  think  it  beyond 
question  that  as  applied  to  the  case  of  animals  at  large  in 
the  highways,  as  were  these  of  the  plaintiff  in  this  case, 
the  provisions  of  the  act  of  1867  are  clearly  within  the 
legislative  authority,  as  a  just  and  beneficent  exercise  of 
the  police  power  of  the  government 

The  only  other  objection  which  seems  to  me  to  have 
much  force  or  pertinency  is,  that  no  jurisdiction  was  given 
to  the  justice,  by  the  proceedings,  to  hear  and  entertain 
the  case.  The  cattle  were  found  running  at  large  in  the 
highway,  and  the  duty  of  the  defendant,  by  virtue  of  his 
office,  was  to  seize  them.  He  is  then  by  the  act  to  make' 
complaint  in  writing,  stating  the  fiftcts,  to  a  justice  of  the 
town,  who  is  by  section  3d  thereupon  clothed  with  juris- 
diction to  hear  and  determine  the  'matter.  If  the  com- 
plaint is  sufficient,  jurisdiction  is  conferred,  and  if  any 
irregularities  subsequently  occur,  they  are,  I  suppose,  to 
be  corrected  by  an  appeal,  for  which. ample  provision  is 
made  by  the  6th  section  of  the  act  In  what  respect  did 
the  complaint  fail  to  give  jurisdiction  to  the  justice  ?  On 
the  trial  before  the  justice,  the  objection  was  merely  that 
the  complaint  was  insufficient,  and  on  the  trial  at  the  cir^ 
cnit,  that  the  complaint  was  not  in  accordance  with  the 
statute,  and  failed  to  confer  jurisdiction,  without  in  either 
case  specifying  any  particular  in  which  it  was  insufficient, 
or  failed  to  comply  with  the  statute.  On  the  argument, 
the  only  plausible  objection  made  is  that  the  complaint 
does  not  state  that  the  animals  were,  running  at  large  *^by 
the  sufferance  or  permission  of  the  owner,"  in  which 
event,  only,  can  the  penalty  provided  by  the  act  be  im- 
posed. The  conclusive  answer  to  this  is,  in  my  opinion, 
that  the  question  whether  the  escape  has  been  suffered  or 


586  CASES  IN  THE  SUPBSICE  OOURT. 

Campbell  p.  Evans. 

permitted  by  the  owner,  is  not  a  jarisdictional  fact  The 
first  section  of  the  act  makes  it  unlawful  for  animals  to 
run  at  large  on  the  highway,  and  imposes  upon  overseers 
the  duty  of  seizing  and  taking  such  cattle  into  their  pos- 
86ssion«  And  this  is  the  only  fact  necessary  to  be  shown 
to  justify  the  officer  in  making  the  seizure ;  and  if  the  comr 
plaint  shows  this,  it  gives  the  justice  jurisdictioui  in  the 
very  words  of  the  statute,  to  hear  and  determine  the  matter. 
The  section  then  goes  on  to  provide  further  for  the  inflic- 
tion of  a  penalty  upon  the  person  who  shall  suffer  or  per- 
mit any  animal  to  thus  run  at  large ;  and  this  inquiry  is 
one  to  be  made  on  the  trial  The  officer  cannot  be  sup- 
posed to  know,  nor  is  he  bound  to  inquire,  how  the  fact  is, 
in  the  first  instance.  He  finds  the  animals  at  large,  and 
his  duty  is  performed  in  making  the-  seizure,  irrespective 
of  the  question  how  they  came  to  be  at  large.  K  it  is 
accidental  or  involuntary,  or  was  brought  about  by  the  will- 
ful act  of  any  other  person,  the  facts  may  be  proved  by  the 
owner,  to  defeat  the  claim  for  the  penalty,  and  in  the  latter 
case,  a  remedy  over  against  the  perso^  committing  the 
willful  act  is  given  by  the  statute,  as  an  ample  penalty  to 
be  recovered  by  the  owner.  In  the  case  of  Boekwellr. 
Nearing^  a  doubt  is  suggested  by  Judge  Morgan  whether' 
the  seizure  of  cattle  on  the  highway,  under  the  act  of  1862, 
would  be  lawful  without  showing  that  they  were  there  by 
the  negligence  or  permission  of  the  owner ;  but  he  takes 
occasion  to  add  that,  ^^  there  may  be  some  question  whether 
the  burden  of  proof  is  not  cast  upon  the  owner  of  the 
cattle  to  show  that  he  is  without  fault*in  such  a  case."  If 
this  was  a  reasonable  construction  of  the  act  of  1862,  as  I 
think  it  was,  it  is  entirely  applicable  to  the  act  of  1867, 
which  gives  the  justice*  unquestionable  jurisdiction  upon 
the  facts  stated  as  they  were  in  the  complaint  made  to  him 
by  the  defendant 

The  return  of  the  officer  serving  the  summons  was  ob- 
jected to  on  several  grounds.    One  was  that  it  did  not 


ONONDAGA— JUNE,  1869.  6g7 


Campbell  i^.  Bvanfl. 


appear  by  the  return  that  Ashley,  who  served  it,  waa  con- 
stable, and  the  act  provides  that  the  service  may  be  made 
by  a  constable,  or  by  an  elector  authorized  by  the  justice 
in  writing  to  make  the  service.  The  proof  of  service  was 
by  the  affidavit  of  Ashley,  and  it  was  proved  on  the  trial 
that  Ashley  was  a  constable  of  the  town  of  Elbridge.  The 
act  provides  no  form  in  which  a  return  shall  be  made,  and 
the  sworn  return  in  this  case,  with  the  proof  that  the  same 
person  making  the  service  was  a  constable,  was^sufficient 
to  authorize  the  justice  to  proceed  with  the  case. 

It  was  also  objected  to  the  return  that  it  did  not  show 
that  the  service  of  the  summons  was  in  conformity  with 
the  statute.  The  act  provides  that  the  service  of  the  sum* 
mons  shall  be  made  by  posting  the  same  in  at  least  six 
public  and  conspicuous  places  in  the  town,  and  one  of  said 
places  ^'  shall  be  the  nearest  district  school-house."  The 
question  raised  by  the  appellant's  counsel  is,  whether  the 
statute  means  nearest  the  justice's  office,  or  nearest  the  place 
where  the  seizure  was  made.  In  respect  to  the  return  of 
the  officer,  he  insists  that  if  it  means  any  thing,  it  means 
nearest  to  road  district  number  eight  in  Eibridge,  And  he 
claims  that  the  term  "  nearest ''  in  the  act  should  be  con- 
strued to  refer  to  the  justice's  office. 

I  think  he  is  wrong  in  both  respects.  The  return  of  the 
officer  is  in  the  very  words  of  the  statute,  and  is  of  course 
to  be  interpreted  by  it.  The  words  of  the  act  are  not  as 
full  and  specific  as  they  might  have  been  made.  The  ex- 
pression is  elliptical ;  but  it  obviously  means  the  district 
school-house  nearest  the  place  \f  here  the  seizure  was  made. 
It  would  be  quite  uncertain  where  the  magistrate  would 
live,  or  have  his  place  of  business.  It  might  be  in  a  remote 
part  of  the  town  quite  distant  from  the  residence  of  the 
owner,  who,  it  would  be  most  natural  to  infer,  would  not 
ordinarily  live  far  from  the  spot  where  his  animals  would 
be  found;  and  as  the  object  of  the  law  was  to  afford  the 
means  best  calculated  to  give  him.  notice,  that  object  would 
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*  be  more  likely  to  be  effected  by  a  copy  posted  on  the 
school-houBe  nearest  the  point  of  seiznre,  than  one  as  sug- 
gested, nearest  the  justice.  Sach,  in  my  opinion,  is  the 
obvious  meaning  of  the  language  of  the  act,  and  the  return 
is  to  be  understood  as  having  conformed  to  it,  and  was 
therefore  sufficient 

It  is  insisted  by  the  appellant's  counsel  that  the  whole  pro- 
ceedings were  void  for  want  of  a  personal  service  of  notice, 
or  of  some  kind  of  process  by  which  the  plaintifl^  whose  prop- 
erty was  taken,  could  have  had  the  opportunity  to  appear 
and  contest  the  right  to  dispose  in  any  way  of  his  effects. 
It  might  be  a  sufficient  answer  in  this  case  to  say  that  the 
plaintiff  can  with  no  grace  make  that  complaint,  for  he  did 
get  notice,  and  he  did  appear  and  objected  to  the  proceed- 
ings, just  as  far  as  he  elected  to  do  so,  and  then  voluntarily 
abandoned  his  case.  But  a  better  answer  perhaps  can  be 
given  in  the  words  of  Judge  Denio,  in  the  matter  of  the  Em- 
pire  Bank,  (18  N.  T.  Eep.  216 :)  "  If  we  hold,  as  we  must, 
that  the  constitution  does  not  positively  require  personal  no  • 
tice  in  order  to  constitute  a  legal  proceeding  due  process  of 
law,  then  it  belongs  to  the  legislature  to  determine  in  the 
particular  instance  whether  the  case  calls  for  this  kind  of 
exceptional  legislation,  and  what  manner  of  constructive 
notice  shall  be  sufficient  to  reasonably  apprise  the  party 
proceeded  against  of  the  legal  steps  which  were  taken 
against  him."  This  the  legislature  have  done  in  the  act  of 
1867,  and  I  see,  as  yet,  no  ground  fairly  to  challenge  their 
right  to  do  so. 

I  think  the  judgment  should  be  affirmed. 

Judgment  accordingly. 

[Onondaga  Obfebal  Tbbm,  June  29, 1869.    JBMoit,  MMn,  Ib&t»^  and  JKbr* 
gtm,  JuBtioes.] 
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Thb  PsopLiy  0x  rel  Williftm  Mitchell  and  ofhers,  commis- 
fiioners  of  highways  of  the  town  of  Greenfield,  v9.  Zimri 
IaAWBbncb  and  others. 

Thb  writ  of  MTtfionvt*,  in  ita  oAos  of  nmovfng  toal  a^jncUostioBi  for  rervlew, 
poaBeases  all  the  chancteriatica  of  »  writ  of  error  under  our  fonaer  ayatem 
of  practice,  and  perfoima  the  aame  office,  as  to  inftdor  Bummary  tribunala, 
that  a  writ  of  mor  did  to  an  inferior  court  of  record. 

The  common  law  cerHorarif  proper,  removea  only  the  record,  or  entiy  in  the 
nature  of  a  record,  of  the  proceedings  of  the  court  below,  whereby  only 
the  Juriadiction  and  the  reg^ahuity  of  ita  proceedinga  are  reviewed*  But 
when  the  writ  is  authorized  by  statute,  the  authority  of  the  court  la  not  lim- 
ited to  questions  of  jurisdiction  and  regularity.  It  has  power  also  to  exam- 
ine, upon  the  merits,  eyery  dedsion  of  the  courts  or  olBoer,  upon  questions 
ci  law,  and  to  look  into  the  eTideace,  and  affirm,  reverse  or  quash  the  pro- 
oeedrngs,  as  Justice  shall  require. 

The  writ  may  properly  issue  to  rcTiew  the  action  of  a  jury  in  the  reassessment 
of  damages  xmder  the  highway  act,  on  appeal  from  the  decision  of  oommis- 
aionera  iq;>pohited  by  a  county  judge. 

The  act  of  the  legislature  "in  relation  to  the  plank  road  law  in  the  county  of 
Saratoga,"  paaaed  February  27, 1864,  which  enacts  that  "if  any  plank  road 
in  Saratoga  county,  used  for  six  years,  shall  be  abandoned,  or  its  charter 
expire  by  its  own  limitation,  or  forfeiture,  such  plank  road,  and  its  right  of 
way,  shall  become  and  is  hereby  declared  a  public  highway,''  and  makes  it 
the  duty  of  the  commissioners  of  highways  of  the  town  to  take  the  same 
measures  for  appraising  the  rerersionary  interest  of  the  owners  whose  landa 
were  taken  for  auch  plank  road,  &c.,  as  are  required  by  the  statnte  in  rela* 
tion  to  the  appraisal  of  damages  for  laying  out  public  highways,  &c.,  la  not 
unconstitutional. 

It  is  not  in  conflict  with  any  express  provision  of  the  cohetitution,  nor  an 
infringement  of  any  naCnral  right. 

Statutes  free  from  these  objections  cannot  be  declared  Toid  by  the  courts. 
Within  this  limit,  the  legislatiTe  will  is  sovereign. 

Wherevw  there  are  more  than  one  commiasioner  of  highways,  in  a  town,  notice 
of  i^peal  from  an  assessment  of  damages,  under  the  highway  aot^  must. be 

serred  on  each  and  all  of  the  commissioners.    If  there  are  three  oommis- 

* 

sioners,  serrice  upon  one  alone  is  not  sufficient. 

This  notice  and  serrice  is  a  condition  precedent  to  jurisdiction.  Without  it, 
no  authority  exists  for  drawing  4uid  summoning  a  panel  of  jurora,  and  the 
Justice  haa  no  authority  in  the  premiaea ;  nor  have  the  jurora  anmmoned  and 
drawn,  any  juriadiction  of  the  aubject  matter. 

The  legialature  haying  aeen  fit  to  exerciae  its  power  of  eminent  domain,  by 
dedicating  abandoned  plank  roads  to  the  public  as  highways,  the  interest 
wUoh  rwwts  to  the  original  owners  of  the  land,  on  the  abandomsnt  of  a 
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plank  road,  indndes  oTerything— the  son,  the  fences  thereon,  the  ifght  of 
waj,  and  all  the  advantages,  if  any,  arising  from  its  former  use. 
It  is, this  property  which  the  legislature  has  dedicated  to  the  public ;  and  it  ia 
this  interest  which  is  required  to  be  appraised  and  compensated  for.  Hence, 
it  is  proper  for  the  jury  summoned  to  rei^praise  the  reyersioDary  interest 
of  the  land  owners  along  the  line  of  an  abandoned  plank  road,  on  appeal 
Arom  an  appraisement  made  by  commissioners  appointed  by  the  county 
Judge,  to  take  into  consideration  the  cost  of  fencing  the  road,  keeping  the 
fences  in  repair,  and  the  inconyenience  to  the.use  of  the  land  arising  from  the 
necessity  of  crossing  and  reorosring  such  road. 

TBIS  IB  a  common  law  certiorari,  brought  to  review  the 
action  of  a  jnry  in  the  reassessment  of  damages,  un- 
der the  highway  act 

The  facts  are  these :  A  plank  road  company  was  organ- 
ized in  Saratoga  connty,  under  the  act  of  18^;  after 
procuring  the  right  of  way,  it  constructed  a  road  and  had 
it  in  use  in  1862 ;  in  May,  1867,  it  abandoned  a  certain 
portion  thereof,  and  the  highway  commissioners  of  the 
town  where  located  applied  to  the  county  judge  and  had 
commissioners  appointed  to  appraise  the  reversionary 
interest  of  the  owners  along  its  line.  The  commissioners 
met  and,  on  due  notice  to  ail,  fixed  upon  a  valuation.  The 
owners  being  dissatisfied,  served  a  notice  of  appeal  on  the 
town  clerk  and  on  otu  of  the  three  highway  commissioners, 
demanding  a  jury,  and  stating  that  a  jury  would  be  drawn 
by  the  clerk  of  an  adjoining  town  on  a  day  named ;  that 
on  said  day  a  jury  was  drawn,  a  justice  of  the  peace  issued 
a  summons  to  compel  their  attendance,  handed  the  same 
to  a  constable  for  service,  and  the  same  was  duly  served. 
Neither  of  the  commissioners  not  served  had  any  knowl- 
edge or  information  of  such  appeal  until  after  the  juiy 
was  drawn.  On  the  day  named  in  the  summons,  eleven 
of  the  twelve  jurymen  summoned  appeared,  and  six  were 
drawn  to  sit  in  the  matter*  The  commissioners  appeared 
on  this  day,  and  in  due  time  objected  to  the  proceedings: 
1st  That  the  jury  could  not  be  drawn  until  all  the  persons 
summoned  appeared.    2d.  That  the  notice  was  insufficieiit^ 
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becfttiBe  not  served  on  all  three  commissioners.  8d.  The 
jury  had  no  jurisdiction'  to  entertain  the  proceedings. 
4th.  The  statute  authorizing  the  proceeding  was  void. 
The  justice  ruled  against  these  objections^  and  the  com- 
missioners excepted.  The  jury  were  then  swom^  pro- 
ceeded to  view  the  premises  and  receive  evidence.  The 
evidenqe  offered  by  the  land  owners  was  objected  to  as 
irrelevant  and  improper,  and  as  not  presenting  the  true 
rule  for  appraisement;  but  the  justice  and  the  jury  held 
they  had  no  right  to  entertain  the  motion,  and  so  the  evi* 
dence  wap  taken,  under  protest  Evidence  was  then  given 
of  the  cost  of  fencing  t]ie  road  and  keeping  it  in  repair, 
and  the  inconvenience  of  its  use  by  reason  of  said  road. 
It  appeared  that  said  road  was  already  fenced ;  that  the 
fences  belonged  to  the  owners,  and  that  the  expense  had 
been  included  in  the  damages  paid  the  owners  by  the 
plank  road  company.  The  commissioners  again  renewed 
their  objections,  and  demanded  a  decision,  but  it  was  re- 
fused. The  jury  made  an  award,  in  which  they  included 
the  expense  of  fencing,  keeping  the  same  in  repair,  and 
the  inconvenience  in  the  use  of  the  farm,  doubling  the 
award  made  by  the  commissioners  of  appraisement. 

The  highway  commissioners  are  the  relators  in  this  pro- 
ceeding, and  are  owners  of  real  and  personal  estate  in  said 
town  liable  to  taxation. 

■ 

Jjr.  Vameyy  for  the  relators.  I.  The  writ  of  certiorari 
was  properly  issued.  It  was  brought  at  the  suit  of  the 
people  on  relation  of  the  individuals.  The  individual 
names  of  the  comnussioners  of  highways  are  properly 
inserted  in  the  writ.  (Overt eer«  of  the  Poor  of  GranvUle  v. 
Webster,  2  How.  Pr.  187.  Wildy  v.  FFwAftwrn,  16  John. 
49.    The  People  v.  Van  AUtyne^  32  Barb.  131.) 

n.  There  is  no  Qther  remedy  whereby  the  proceedings 
can  be  reviewed,  except  by  the  writ  of  certiorari,  and  this 
writ  will  issue  to  review  proceedings  of  turnpike  assessorsi 
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And  also  to  review  asBessments  made  by  appraisement  of 
the  value  of  land  taken  by  a  railroad  company.  This 
court  will  also  review  the  proceedings  and  evidence,  for 
the  purpose  of  discovering  whether  or  no  the  damages  are 
correct,  or  made  upon  an  improper  basis,  even  where  they 
are  authorized  by  statute  finally  to  hear  and  determine. 
{Le  Boy  v.  Mayiyr  ^c,  20  John.  429.  HiU  v.  Mokawh  BiOr 
road  Oo.j  5  Denio,  206;  8.  C.y  3  Seld.  152,  182.  Lawtcn  v. 
Com,  o/Highfv,  of  CamMdgey  2  Gaines'  B.  179.  BradkurU  v. 
Prciident  and  Directors^  16  John.  8, 13.  People  ex  rel  Van 
Beneeelaer  v.  Van  AUtyne^  32  Barb.  131.  King  v.  Bagskaw^ 
7  T.  B.  363.  8  id.  542.)  In  the  case  of  Carter  v.  Netobold, 
(7  Sow.  Pr.  jB.  166,)  Justice  Strong  says,  this  court  should 
abstain  from  interfering  with  the  decision  of  inferior  tri- 
bunals in  cases  within  their  jurisdiction  on  questions  of 
£Btct;  but  they  are  bound  to  interfere  to  correct  mistakes 
in  the  law  bearing  upon  the  merits. 

HL  A  certiorari  will  lie  on  the  behalf  of  the  commis- 
sioners, to  remove  the  proceedings  into  this  court,  the 
right  to  bring  a  certiorari  being  reciprocal  and  belonging 
as  well  to  the  commissioners  as  to  the  appellant  {Corners 
of  Sighwaye  of  Kinderhooh  v,  Ofatr,  15  John.  537.) 

IV.  On  a  common  law  certiorari  to  remove  proceedings 
into  the  Supreme  Court,  the  same  must  be  served  upon 
the  clerk  with  whom  the  papers  are  filed.  {Hill  v.  Mohawk 
Bailroad  Co.y  3  Seld.  152.  Com're  of  Kinderhooh  v.  Claw^ 
15  John.  537.  The  People  ex  rel  Beynolds  v.  City  of  Brook- 
lyny  49  Barb.  136.)  It  cannot  be  served  on  the  justice  who 
issued  the  summons.     (Pugeley  v.  Andereon,  3  Wend.  468.) 

Y.  It  is  insisted  that  this  writ  was  properly  issued  and 
made  out,  and  the  service  correct ;  but  if  there  are  any 
defects,  either  in  the  issuing  or  title,  it  may  be  amended. 
{The  People  ex  rel.  Strait  v.  Steuben  0.  P.,  5  Wend.  lOa 
Bird  V.  SiUbie,  1  Oowen,  582-88.  MoU  v.  Oom*r$  of  BRghr 
ways  of  Bush,  19  Wend.  64    Kissam  v.  Morris,  2  id  258.) 

YL  It  is  claimed  by  the  commissioners  tiiat  the  juiy  had 
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no  jurisdiction  to  reassess  the  damages  of  the  land  holders, 
on  the  grounds:  Ist.  That  service  of  the  notice  of  appeal 
was  only  made  upon  one  of  the  commissioners  of  said 
town,  and  the  other  two  commissioners  knew  nothing  of 
drawiog  the  jury.  2d.  That  only  eleven  jurors  appeared 
from  which  to  draw  the  panel,  and  only  that  number  pat 
in  the  box.  By  the  statute  of  1847,  chap.  455,  §  3,  upon 
an  appeal  for  a  reassessment  of  damages  by  a  jury,  any 
person  conceiving  himself  aggrieved,  or  the  commissioner 
or  commissioners  on  the  part  of  the  town,  if  feeling  dis* 
satisfied  by  any  such  assessment,  may,  within  twenty  days 
after  the  filing  thereof  as  aforesaid,  signify  the  same  by 
notice  in  writing,,  and  serving  the  same  on  the  town  clerk, 
and  on  the  opposite  party,  that  is,  the  persons  for  whom 
the  assessments  were  made,  on  the  commissioner  or  com- 
missioners of  highways,  as  the  case  may  be.  In  this  case 
there  are  three  commissioners,  and  one" cannot  act  when 
there  are  three*  It  clearly  was  not  the  duty  of  Mitchell 
to  notify  the  other  two  commissioners  of  the  service  of 
notice  of  appeal;  it  was  no  part  of  his  official  duty  to 
assist  said  landholders  in  perfecting  their  appeal.  There- 
fore there  was  no  appeal  taken  in  this  case.  Any  act  that 
Mitchell  should  do  by  virtue  of  the  appeal,  would  be  void. 
It  requires  three  commissioners  to  make  ad  order  or  trans- 
act any  business  (or  the  notice  to  the  third,  and  the  sub- 
ject of  deliberation  embraced  in  the  notice.)  All  three 
are  but  one  body.  (Fitch  v.  Com'rs  of  H%ghu>ay9  of  Kirk^ 
landy  22  Wend.  132.  The  People  ex  rel.  Dann  v.  Williams 
and  otherSy  Commissioners  of  Highways  of  Avon,  36  N.  Y. 
Bep.  441.)  It  was  held  in  the  case  of  the  Oom'rs  of  Sigh- 
ways  of  Kinderhook  v.  Olaw^  (15  John,  537,)  that  on  an 
appeal  from  the  commissioners  of  highways  relative  to 
laying  out,  altering  &c.  a  highway,  the  appellant  must 
give  notice  of  the  appeal  to  the  commissioners,  and  if  such 
notice  was  not  given,  the  commissioners  may  bring  a  cer- 
tiorari, on  which  the  proceedings  on  appeal  will  be  re- 
VoL.  LIV,  38 
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versed.  (^radfAur^t  ▼.  The  Prendent  and  Directarij  16  Join. 
8-12.  7  jBar».  416.  Stewart  v.  Fa22»,  30  u2.  344)  K  the 
court  has  no  jurisdiction,  consent  will  not  give  it  .  (3 
Oaine$'  Bep.  129.  Case  of  Ferguson^  9  John.  239.  The 
People  ex  ret  Stephens  and  Tallman  v.  ComnUsnoners,  (36 
Barb.  222.    The  People  ex  rel  Lord  v.  Bobertsm,  26  jSbm.  90.) 

VIL.  The  commissioners'  affidavits  show  that  they  own 
real  estate,  and  are  tax-payers  in  the  town  of  Greenfield. 
They  also  show  that  Dehrat  Peck  owns  the  fences  on  both 
sides  of  this  road,  and  that  Wing,  her  brother,  received 
#255  damages,  by  the  road  going  throngb  the  farm,  be 
then  being  owner.  Lawrence  received,  as  damages,  #250 
from  the  plank  road.  The  evidence  shows  that  the  land 
owners,  when  the  road  was  built,  received  a  little  over 
f  3000  for  their  damages,  and  they  now  seek  unjustly  to 
recover  the  same  again,  when  the  evidence  shows  the  road 
bed  along  the  line  of  this  road  in  question  is  not  worth 
any  tMng.     (JEx  parte  v.  Mayor  of  A  Ibany^  23  Wend.  277.) 

YJLLL  A  large  amount  of  the  evidence  introduced  by  the 
landholders  was  for  the  purpose  of  showing  the  value  of 
building  and  keeping  in  repair  the  fences  along  the  line  of 
the  road  in  question,  and  the  damages  to  the  several  farms 
through  which  the  road  passes,  which  was  objected  to  by 
counsel  for  the  commissioners.  The  fences  have  always 
belonged  to  the  land  owners,  and  did  before  the  road  was 
abandoned,  and  since  it  was  abandoned.  The  fences  did 
not  revert,  and  could  not,  for  the  adjoining  owners  were 
the  unqualified  and  absolute  owners  and  possessors  thereof 
TSo  reversion  can  be  had  where  the  highest  estate  already 
exists.  This  argument  is  too  plain  and  simple  to  require 
authorities  in  support  of  the  same ;  hence  the  proof  of 
building  and  maintaining  was  wrong,  and  a  matter  they 
had  no  right  to  investigate.  The  same  remarks  apply  to 
proofs  of  the  damages  to  the  several  farms  through  which 
the  road  passes,  as  the  owners  had  already  been  compen-* 
sated.    Hence  the  court  will  inquire  into  the  principles 
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upon  which  the  jury  assessed  the  damages,  and  if  they 
were  erroneous  the  whole  assessment  should  be  set  aside. 
{Baldwin  v.  Calktniy  10  Wend.  166.  Stone  v.  Mayor  of  New 
York,  25  id  157.) 

IX.  These  proceedings  are  irregular  and  void,  and  are 
without  authority,  and  came  into  existence  by  mistake, 
and  upon  ignorance  of  the  facts  (probably  caused  by  the 
law  of  1864,  chap.  25,  which  is  clearly  unconstitutional.) 
This  court  is  clothed  with  jarisdiction  at  common  law,  as 
well  as  by  statute.  Under  the  Code,  the  equitable  rights 
of  the  parties,  as  well  as  the  legal,  are  to  be  considered. 
(Section  69.)  This  court  has  the  power,  and  it  is  their 
bounden  duty,  not  only  to  set  aside  the  action  of  the  jury 
and  their  award  of  damages,  but  to  set  aside  an^  declare 
null  and  void  the  award  of  damages  made  by  the  commis- 
sioners of  appraisal.  The  statute  of  1864,  for  the  appraise- 
ment of  reversionary  interests,  after  the  abandonment, 
refers  to  plank  roads  constructed  under  the  provisions  of 
"  an  act  to  provide  for  the  incorporation  of  companies  to 
construct  plank  roads,  and  of  companies  to  construct  turn- 
pike roads,"  passed  May  7th,  1847.  This  statute  of  1864 
declares  that  in  case  of  abandonment  or  the  expiration  or 
forfeiture  of  the  charter  of  a  plank  road  company,  "  such 
plank  road  and  its  right  of  way  shall  become  and  is  hereby 
declared  a  public  highway."  Section  2  of  said  act,  after 
reciting  the  abandonment,  requires  the  commissioners  of 
highways  "  to  take  the  same  measures  for  appraising  the 
reversionary  interest  of  the  owners  whose  lands  have  been 
thus  taken,  as  are  required  by  the  statute  in  relation  to  the 
appraisal  of  damages  in  laying  out  public  highways  in  this 
State,  and  the  damages  thus  ascertained,  with  the  expense 
of  the  appraisal,  shall  be  a  charge  upon  the  town  wherein 
the  lands  are  situated,  to  be  levied  and  collected  in  the 
same  manner  as  other  town  charges,"  for  laying  out  public 
highways.  This  statute  does  not  say  that  the  land  owners 
have  an  interest  in  the  road,  nor  that  they  have,  or  will 
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have,  a  reversionary  interest.  And  the  only  ground  for 
any  interest  in  this  road  after  abandonment  by  the  com- 
pany, is  inferential  from  section  2  of  said  act  There  is 
no  repealing  clause  in  this  statute,  and  the  same  Is  not  in 
conflict  with  the  statute  of  1854,  chap.  87,  §  1,  which  pro- 
vides that  the  directors  of  any  plank  road  company,  or 
turnpike  company,  formed  under  the  act  passed  May  7th, 
1847,  after  pointing  out  the  manner  of  the  declaration  of 
surrender,  in  abandoning  said  road  by  the  company,  says : 
''  Such  declaration  and  consent  shall  be  filed  and  recorded 
in  the  clerk's  office  of  the  county  in  which  the  part  or 
parts  of  said  road  abandoned  shall  be  situated,  and  there- 
upon the  plank  or  turnpike  road,  or  the  portion  thereof  so 
surrendered,  shall  cease  to  be  the  road  or  property  of  the 
company,  and  revert  and  belong  to  the  several  towns 
through  which  it  was  constructed."  This  cannot  apply 
only  to  the  abandonment  of 'the  plank  road  constructed 
upon  a  public  highway,  but  it  certainly  applies  to  the 
abandonment  of  a  plank  road  where  it  was  originally  laid 
out  and  constructed  through  a  man's  farm.  This  was  the 
construction  put  upon  this  statate  by  the  attorney  and 
counsel  for  the  commissioners  of  highways,  before  the 
commissioners  of  appraisal,  and  also  the  jury,  although 
the  counsel  for  the  landholders  argued  that  it  did  not  in 
any  sense  apply  to  the  laying  out  and  constructing  a  plank 
foad  through  a  man's  farm  where  there  was  no  public 
highway.  As  long  ago  as  1838,  (chap.  262,)  a  statute  was 
passed,  that  "whenever  any  turnpike  corporation  shall 
become  dissolved,  or  the  road  discontinued,  its  road  shall 
become  a  public  highway,  and  be  subject  to  all  legal  pro- 
visions regulating  highways."  Hence  the  town  of  Green- 
field, upon  the  abandonment  of  said  road  by  the  company, 
succeeded  to  all  their  right,  title  and  interest  in  said  road, 
the  same  became  a  public  highway,  and  nothing  reverted 
to  the  land  owners.  All  the  interest  the  plank  road  com- 
pany acquired  in  and  to  said  lands  was  a  right  of  way 
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thFongh  said  lands  for  traveling  purposes  or  easement^ 
which  was  for  the  public  nsCi  These  land  owners  or  their 
grantors  have  been  paid  for  that  use ;  or  if  not  paid  it  was 
donated  for  that  purpose;  but  in  this  case  they  were  fully 
paid,  and  now,  after  the  abandonment  of  said  road  by  the 
company,  it  is  still  used  for  a  public  highway,  an  easement 
for  traveling  purposes,  and  no  change  made,  only  it  is  con- 
trolled by  diflferent  persons  or  officers.    The  case  of  Heath 

♦ 

V.  Barman  (49  Barb.  496)  is  the  law  of  this  case,  and 
clearly  shows  that  these  land  owners  are  not  entitled  to 
any  compensation  whatever,  and  that  they  now  have  no 
more  interest  or  right  in  the  road  in  question  than  they 
had  when  the  plank  road  company  was  in  full  force  and 
operation. 

Xn.  This  road,  upon  its  abandonment  by  the  plank  road 
company,  belonged  to  the  town,  and  the  town  became  the 
actual  owner  and  possessor  thereof  for  a  public  highway. 
The  town  is  not  estopped  from  claiming  on  this  argument, 
as  heretofore,  that  the  land  owners  have  no  claim  to  or 
interest  in  the  road,  or  right  to  demand  damages  anew. 
A  party  in  possession  of  lands  recognizing  the  title  of  a 
claimant,  and  agreeing  to  purchase,  may  subsequently  deny 
sucH  title,  set  up  title  in  himself,  and  show  that  his  ac- 
knowledgment was  produced  by  imposition,  or  made  under 
a  misapprehension  of  his  rights.  (Jaekson  v.  Spear,  7 
Wend.  401.  Jackson  v.  Cuerden,  2  John.  Oaaeij  353.)  The 
above  cases  are  stronger  than  this,  for  here  the  commis- 
sioners of  highways  have  never  agreed  to  pay  the  land 
owners;  for  nothing  reverted  under  the  statute  of  1864  to 
the  said  land  owners. 

XTTT.  There  has  been  nothing  done  by  the  town  to  give 
the  respondents  a  greater  interest  in  this  road  than  they 
had  at  the  time  of  the  abandonment  They  have  only, 
under  a  misapprehension  of  the  facts,  taken,  as  they  sup- 
posed, legal  means  to  recover  this  road  for  the  town.    And 
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by  this  Btep  no  acknowledgment  of  any  interest  in  the 
respondents  has  been  made.  The  town  have,  in  fkct,  been 
trying  by  this  litigation  to  recover  what  actually  belongs 
to  them,  and  of  which  they  are  in  possession.  By  doing 
this  they  have  surrendered  none  of  their  rights  which  they 
acquired  upon  the  abandonment  of  said  road  by  the  com- 
pany. The  respondents  have  not  lost  or  been  damaged  by 
any  act  of  the  commissioners  of  the  town.  The  cases  of 
Laniing  v.  Montgomery^  (2  John,  382,)  and  Jaekion  ex  dem. 
Jone$  V.  Brinckerhoffy  (3  John,  CaMee,  101,)  show  that  eetojh 
peli  are  not  favored  in  law,  and  will  not  be  indulged 
in  when,  as  in  this  case,  they  would  produce  injustice. 
(Confirmed  by  WiUiame  v.  Jackson^  5  John.  491.)  Eveu 
ignorance  or  mistake  will  prevent  an  estoppel  {Griffith 
V.  BeecheTj  10  Barb.  432,  and  casee  there  cited.  Sparrow  v. 
Kingman  J  1  Comet  242.  AveriU  v.  WiUony  4  Barh.  180. 
Bigelow  v.  Fineh^  11  id.  498.  Germond  v.  The  People^  1 
JETtff,  343.  Boret  v.  Corey^  16  Barb.  136.  CadweU  v.  Cdgaiej 
7  id.  253.  Beynolde  v.  Lounebury,  6  Hill,  534.)  The  re- 
spondents had  as  much  knowledge  of  the  facts  and  law 
as  the  commissioners  of  the  town,  and  they  were  not 
misled  or  deceived  ill  any  particular  as  to  their  rights. 
{Breweter  v.  Striker^  2  Comet.  19.  Lewie  v.  Woodworth^  Id. 
512.  Cohoee  Co.  v.  Goee^  13  Barb.  138.  Jackson  ex  dem. 
WhiOoeke  v.  MilUj  13  John.  463.  MeCoon  v.  Smith,  3  HiU, 
147.  Champlain  <kc.  Railroad  Co.  v.  Valentine^  19  Barb.  484. 
Dwight  V.  Pearty  24  Barb.  55.  Jackson  ex  dem.  Thurman  v. 
Bradfordy^  Wend:  619.  JeweU  v.  Miller,  6  Seld.  ^K^.  JeweU 
dke.  V.  Harrington,  19  Wend.  471.  First  Baptist  Society  v. 
BapaUcj  16  id.  605.  Allen  v.  Roosevelt,  14  id.  100. .  Child 
V.  ChappeUy  5  jS'eM.  246.  Lawrence  v.  Brown,  1  td.  394. 
Carpenter  v.  StUwell  ^c,  1  Keman,  61.  XotetMiuTy  v.  Depew, 
28  5arJ.  44.  2%e  People  v.  Highway  CommWa  of  Seward, 
27  tU  94  Bempsey  v.  JJ^fce,  3  J^wer,  74.  Stoughton  v. 
ZyncA,  2  c/bAn.  C%.  iiep.  209.) 
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E.  L.  Furitnan,  also  for  the  relators.  L  The  act  under 
which  these  proceedings  are  had,  for  an  assessment  of  the 
valae  of  the  reyersionary.interest  of  the  respondents  in  the 
lands  formerly  used  by  the  Saratoga  and  Hadley  plank 
road,  after  its  abandonment  by  the  company,  {Chap.  25  of 
Law$  of  1864,)  is  unconstitutional.  Section  16  of  article  3 
of  the  constitution  of  the  state  provides^  that  ^^  no  private 
or  local  bills  which  may  be  passed  by  the  legislature  shall 
embrace  more  than  one«ubject,  and  that  shall  be  expressed 
in  the  title."  This  act  is  strictly  local.  It  relates  solely 
to  the  county  of  Saratoga,  and  has  no  operation  anywhere 

*  else.  1st.  It  embraces  more  than  one  subject  The  first 
section  provides  that  whenever  any  plank  road  company, 
having  acquired  the  right  of  way  across  private  lands  by 
an  appraisal  and  payment  of  damages,  pursuant  to  the 
general  act  of  1847,  shall  abandon  the  same,  or  when  its 
charter  shall  expire  or  become  forfeited,  such  plank  road 
and  its  right  of  way  shall  become  and  the  same  is  declared 
to  be  a  public  highway.  The  second  section  makes  it  the 
duty  of  the  compaissioners  of  highways  of  the  town  to  take 
the  same  measures  to  appraise  the  reversionary  interest  of 
the  owners  whose  lands  have  been  taken  for  plank  road 
purposes,  as  are  required  to  be  taken  in  laying  out  new 
highways ;  and  that  the  damages  thus  ascertained  shall  be 
a  town  charge,  to  be  levied  and  collected  in  the  same 
manner  as  other  town  charges  for  laying  out  highways. 
The  subjects  legislated  upon  in  these  two  sections  are  not 

'  the  same.  Nov  does  the  one  necessarily  grow  out  of  the 
other.  These  lands  were  actually  paid  for  by  the  com- 
pany, in  1850,  under  an  assessment,  pursuant  to  the  statute 
of  1847.  Declaring  them  to  become  upon  abandonment  a 
public  highway,  and  providing  for  an  assessment,  coUection 
and  payment  of  the  value  of  the  reversionary  interests  of 
the  adjoining  proprietors,  and  the  manner  in  which  that  is 
to  be  accomplished,  are  tWo  different  things.  2d.  Keither 
of  the  subjects  mentioned  in  the  body  of  t£e  act  are  ex- 
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presBed  in  ita  title.  The  act  is  entitled  ^<  An  act  in  rela* 
tion  to  the  plank  road  law  in  the  county  of  Saratoga." 
If  either  of  the  two  sections  of  the  act  mention  any  plank 
road  law  in  the  county  of  Saratoga.  The  act  does  not 
pretend  to  be  ao  amendment  of  or  an  addition  to  any  plank 
road  law  in  that  county.  It  does  not  even  purport  to  be 
an  amendment  of  the  general  act  of  1847.  It  does  not 
change,  affect,  nor  in  any  respect  alter  or  interfere  with 
any  plank  road  law.  It  simply  declares  that  abandoned 
plank  roads  in  Saratoga  county  shall  become  highways, 
and  provides  for  an  assessment  and  collection  of  damages 
to  reversionary  interests.  Neither  of  these  subjects  are 
referred  to  in  the  slightest  manner  in  the  title.  It  is  thire- 
fore  in  conflict  with  the  constitution.  All  the  proceedings 
had  under  the  act  are  without  authority,  and  the  jury  acted 
without  jurisdiction.  (Oanst  of  N.  Y.  art,  3,  §  16.  Laws 
cf  1864,  ch.  25,  pp.  46,  47.  Town  of  FishkiU  v.  FuhkiU 
and  B.  Plank  Road,  22  Barh.  634,  641-3.)  The  cOmmia- 
aioners  of  highways  themselves  acted  without  authority, 
and  had  no  jurisdiction  to  procure  the  appraisal  by  the 
persons  appointed  by  the  county  judge.  It  follows  that 
the  appeal  was  equally  without  authority  and  jurisdiction. 
{Sarrington  v.  People^  6  Barh.  607,  611.  People  v.  Eggle- 
stony  13  How.  123.) 

IL  The  service  of  the  notice  of  appeal  from  the  first 
apprdsal,  demanding  a  reassessment  by  a  jury,  and  of  the 
time  and  place  of  the  drawing  of  such  jury,  was  insuffi- 
cient and  not  properly  made.  Neither  Lyman  or  Kow- 
land  (two  of  the  commissioners)  were  served  with  the 
notice,  nor  did  they  have  any  knowlege  of  any  appeal,  nor 
of  the  drawing  of  the  jury,  until  after  it  had  been  drawn. 
Notice  was  served  on  only  one  commissioner,  vi2.  Mitchell, 
the  father-in-law  of  one  of  the  land  owners.  They  were 
entitled  to  be  present  at  the  drawing  of  the  jury,  but  were 
deprived  of  this  right  by  want  of  notice.  The  statute 
authorizing  an  appeal  frbm  the  appraisal  of  commiaaionen 
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appointed  by  the  county  judge,  (3  Edm.  Stat,  at  Large^ 
p.  312,  §  3;)  provides  that  such  appeal  may  be  had  within 
twenty  days  after  filing  sueh  appraisal,  by  serving  a  written 
notice  of  the  same  on  the  **  commissioner  or  commission* 
era  of  highways,  as  the  case  may  be,''  asking  for  a  jury,  and 
specifying  the  time  and  place  of  the  drawing  of  such  jury. 
It  is  provided  by  law  that  the  town  electors  may  determ- 
ine at  their  annual  town  meeting  whether  there  shall  be 
cneoT  three  commissioners  of  highways  in'  the  town,  and 
the  number  decided  upon  shall  be  balloted  for  and  chosen, 
Ac.  (3  Edm.  StaL  at  Large^  p.  811,  §2.)  Where  there  are 
three  commissionere  chosen,  it  is  necessary  that  all  should 
meet  and  deliberate,  or  at  least  that  all  should  be  notified^ 
in  order  to  make  any  ofiicial  act  of  even  a  majority  of  them 
valid.  Unless  this  rule  is  complied  with,  any  order  made 
by  two  of  them  is  void.  (Stewart  v.  WaUiiy  30  Barb.  344 
MarhU  V.  Whitney,  28  K  T.  Bep.  297.  36  id.  441.)  The 
language  of  the  statute  above  referred  to  is  peculiar.  Ser- 
vice is  to  be  made  *^  upon  the  eommueianer  or  e&mmieeionere 
of  highways,  as  the  case  may  be."  The  legislature  in- 
tended that  where  there  is  but  one  commissioner,  service 
shall  be  made  on  him ;  but  that  where  there  are  three,  ser- 
vice shall  be  made  on  each  of  the  three.  Otherwise  they 
would  have  said  simply  that  such  service  should  be  made 
^^  on  the  commissioners  of  highways."  This  would  have 
covered  a  case  where  there  is  only  one  commissioner,  and 
would  have  rendered  sufficient  a  service  upon  one  only  in 
a  case  where  there  are  three  commissionera.  But  instead 
of  this,  they  designate  and  separate  the  two  cases.  They 
provide  that  in  case  there  is  only  one,  service  may  be  made 
on  the  eommiasianer;  and  in  case  there  are  three,  service 
shall  be  made  on  the  ^^  commimonere,"  meaning  each  of 
the  commissionera.  And  the  reason  of  this  is  a  sensible 
one.  One  of  the  commissionere  cannot  act  alone;  two 
cannot  act  without  the  third  is  notified.  If  a  party  desires 
to  appeal  from  the  result  of  their  action,  he  must  put  them 
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in  a  position  where  they  are  called  upon  to  act^  and  to  act 
properly  and  legally  in  reference  to  sach  appeal.  No 
proper  and  legal  action  can  be  taken  by  them  until  all 
have  met  and  deliberated,  or  been  notified,  and  hence  he 
most  serve  his  notice  upon  all.  The  service  of  this  notice 
is  necessary  to  make  the  appeal,  and  to  confer  jurisdiction 
upon  the  jury,  which  is,  in  this  case,4he  appellate  tribunal 
Therefore,  even  if  the  law  of  1864  is  constitutional,  and 
the  action  of  the  commissioners  under  it  in  procuring  the 
assessment  by  the  appraisers  appointed  by  the  county  jadge 
valid,  the  appeal  by  the  land  owners  to  and  the  reassess- 
ment of  damages  by  the  jury,  are  without  jarisdiction  and 
void. 

in.  The  assessment  was  made  by  the  juiy  upon  a  wrong 
basis,  and  the  amounts  awarded  to  the  several  respondents 
are  excessive.  These  respondents  had  already  received 
''  93000  *'  from  the  Saratoga  and  Hadley  Plank  Boad  Com- 
pany for  their  damages  consequent  upon  the  appropriation 
of  thb  ^^way"  to  a  public  use.  In  arriving  at  that  sum, 
regard  was  had  to  the  value  of  fencing  against  the  plank 
road,  and  the  inconvenience  occasioned  to  the  owners  by 
having  to  cross  and  recross  a  public  road,  in  the  use  and 
enjoyment  of  their  farms.  The  only  right  acquired  by 
the  company  by  this  appropriation  of  these  lands  in  1850, 
and  the  assessment  and  payment  of  these  damages,  was  an 
easement,  the  right  to  use  it  as  a  public  way.  The  fee 
subject  to  this  easement  remained  in  the  land  owners. 
They  still  owned  the  reversion,  and  upon  abandonment 
by  the  company  or  forfeiture  of  its  charter,  they  became 
acT  completely  and  absolutely  the  owners  of  the  roadway 
as  they  were  before  its  use  was  appropriated  by  the  com- 
pany. The  law  of  1864  declared  that  upon  such  abandon- 
mjBnt  or  forfeiture  by  the  company,  their  road  and  ^^iti  right» 
of  tray*'  should  become  and  be  a  public  highway,  and  it 
was  then  made  the  duty  of  the  commissioners  of  highways 
*^  to  take  the  same  measures  for  appraising  the  rev&rnpnmy 
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intereiU  of  the  otpnerty*'  as  are  required  in  the  case  of  laying 
out  highways,  &c.  But  upon  appraisal  and  payment  of 
the  value  of  this  reversionary  interest,  the  town  would  not 
become  the  owner  of  the  fee.  A  town,  though  a  quan 
corporation,  cannot  take  and  hold  the  fee  of  real  estate, 
whether  by  gift,  grant,  devise  or  purchase.  This  proceed- 
ing does  not,  therefore,  vest  in  the  town  the  absolute  title 
to  this  roadway,  but  only  the  same  easement  theretofore 
owned  and  enjoyed  by  the  company.  The  fee  of  the  road 
continues  in  the  original  owners.  Upon  its  ceasing  to  be 
a  roadway  it  reverts  to  them.  Their  estate  in  reversion  is 
just  as  perfect  after  it  has  become  a  town  highway  as  it 
was  while  it  was  a  plank  road.  (8  John.  385.  9  id.  73.) 
When  the  public  cease  to  use  it  as  a  highway,  they  are 
again  the  absolute  owners  of  the  soil  unincumbered  by  any 
easement.  Hence,  by  this  law,  the  town  of  Greenfield  is 
required  to  pay  for  what  it  does  not  receive;  and  if  any 
effect  is  to  be  given  the  statute  at  all,  the  amount  of 
damages  should  be  only  nominaL  The  expenses  of  making 
and  maintaining  the  fences  along  the  road,  damages  on 
account  of  the  inconvenience  of  crossing  and  recrossing 
the  same,  and  the  diminished  value  of  the  remainder  of 
the  several  farms  by  reason  of  the  road  running  through 
them,  (of  all  which  evidence  was  allowed  to  be  given 
to  the  jury  under  objection,  and  was  doubtless  consid- 
ered by  them  in  making  their  assessment,)  formed  an 
improper  basis  upon  which  to  found  their  award.  But 
it  may  be  said  that  this  view  of  the  law  deprives  it  of  all 
consequence,  and  makes  it  an  absurdity.  Then,  to  give  it 
the  best  reasonable  construction  that  can  be  put  upon  it, 
and  assuming  that  the  town  can  be  vested  with  the  whole 
title  by  this  proceeding,  it  is  clear  from  the  language  of 
this  statute  that  the  legislature  considered  (what  was  in 
&ct  true)  that  on  laying  out  the  plank  road  originally,  the 
land  owners  were  fully  compensated  for  the  appropriation 
of  their  lands  to  the  public  use,  the  disadvantage  of  being 
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compelled  to  fence  against  it,  and  tbe  ineonvenience  of 
crossing  and  recrossing  it,  incident  to  its  ase  as  a  road. 
The  first  section  declares  that  ^'  such  plank  road,  and  At 
right  of  wajfj  shall  become  and  is  hereby  declared  a  public 
highway ;"  that  is,  the  right  of  the  plank  road  company 
to  the  use  of  these  lands  shall  be  vested  in  the  public. 
The  land  owners  were  paid  by  the  company  for  the  incon- 
venience resulting  from  the  use  of  these  lands  as  a  public 
way  for  all  coming  time  (if  this  road  should  so  long  con- 
tinue.) In  the  absence  of  an  express  provision  in  the  law 
directing  it  to  be  done,  it  would  be  unfair  and  inequitable 
to  the  public  to  compel  them  to  pay  the  land  owners  dam- 
ages on  account  of  a  thing  for  which  they  had  already 
been  fully  compensated.  The  legislature,  in  the  first  sec- 
tion, grants  to  the  public  the  entire  right  of  way  possessed 
by  the  company ;  but  it  is  a  settled  principle  that  on  the 
termination  of  the  existence  of  a  corporation,  the  real 
estate  held  by  it  at  the  time  of  its  dissolution,  and  acquired 
by  it  for  a  public  use  under  the  right  of  eminent  domain, 
reverts  to  the  original  owners.  To  continue  the  use  of 
the  lands  as  a  public  highway  would  impair  the  value  of 
this  reversionary  interest,  which  was  not  parted  with  nor 
paid  for  when  the  plank  road  was  laid  out ;  and,  if  the  first 
section  stood  alone,  would  be  taking  private  property  for 
public  use  without  just  compensation.  To  remedy  this, 
the  legislature  passed  the  second  section  of  the  act,  pro- 
viding that  the  commissioners  of  highways  shall  cause  to 
be  appraised,  not  the  damages  caused  by  the  construction 
of  the  highway,  nor  the  expense  of  fencing  against  and  the 
inconvenience  of  crossing  it,  incident  to  its  construction, 
but  the  value  of  this  reversionary  interest  alone.  It  is  there- 
'  fore  apparent  that  this  law  intends  to  provide,  and  does 
provide,  that  the  right  of  the  plank  road  company  to  the 
use  of  this  road,  fenced  as  it  already  is  by  the  land  owners, 
and  with  the  already  existing  inconvenience  of  crossing 
and  recrossing  it,  purchased  and  paid  for  by  such  com- 
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paQj,  shall  veat  in  the  public ;  that  the  land  owners  shall 
only  be*  paid  for  the  sole  interest  which  they  did  not  sell 
to  the  company,  and  for  which  they  were  not  compensated 
by  it,  viz.,  the  expectation  that  the  title  would  revert  to 
them  at  the  expiration  or  forfeiture  of  its  charter.  The 
jury,  therefore,  erred  in  considering  and  assessing  the 
value  of  any  thing  more  than  this  naked  reversionary  in- 
terest^ and  the  whole  assessment  is  founded  on  an  errone- 
ous basis.  This  court  has  full  power  to  review  this  ques- 
tion upon  the  writ,  (MulUns  v.  The  Peopkj  24  N.  Y.  Rep. 
399,  402.) 

Wm.  Bay^  for  the  respondents.  I.  Service  of  notice  of 
appeal  personally  on  one  commissioner  was  sufficient ;  it 
being  addressed  to  all  of  them  by  their  name  of  office ; 
their  individual  or  Christian  and  surnames  being  unneces- 
sary. If  in  the  statute  {See  1  B.  S.'4th  ed.  p.  1043,  §  78) 
the  alternative  singular  number  applies  to  a  case  where 
there  is  but  one  commissioner,  personal  service,  neverthe- 
less, on  one  for  all  suffices ;  the  words,  '^  as  the  case  may 
be,"  relating  to  the  acting,  moving  or  appealing  partt/j  a 
word  which,  with  the  prefix  oppoiite^  is  applicable  to  several 
commissioners,  who  therefore  constitute  but  one  party, 
already  appearing  as  such  in  the  action  or  litigation  pend- 
ing before  commissioners  appointed  on  their  own  applica- 
tion. Commissioner  Mitchell's  act  of  receiving  the  notice 
was  ministerial  only,  and  could  therefore  be  done  by  him 
alone,  without  the  concurrence  of  his  associates,  who  had 
no  discretion  to  exercise  and  could  not  refuse.  The  com- 
missioners are  quasi  a  corporation,  and  notice  to  one  mem- 
ber or  corporator,  director  or  officer,  or  agent,  whose  duty 
relates  to  that  subject,  is  enough,  by  whatever  name  known, 
be  it  president,  or  cashier,  or  other  title.  Even  if  those 
commissioners  were  mere  agents  and  the  town  their  prin- 
cipal, notice  to  an  agent  transacting  the  business,  within 
scope  of  his  authority,  is  enough,  and  every  other  agent 
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need  not  be  notified.  Commissioners,  however,  more 
resemble  executors,  copartners,  joint  tenants,  (as  distin- 
guished from  tenants  in  common,)  and  especially  attorneys 
composing  a  law  firm,  service  on  any  of  whom,  of  one 
notice,  is  all-sufficient.  (Otaner$  v.  Mayor  ike.  of  AUnmjfj 
15  Wend.  374.  U.  3.  Bank  v.  Davie  and  others,  2  SiU,  451. 
North  River  Bank  v.  Aymar^  3  id.  263.  1  HaUy  480.  Na- 
tional Bank  v.  Norton^  1  -Hi7Z,  572.  IMd  v.  Mayor  of  New 
York,  2  Seld.  179.  FuUcn  Bank  y.  NT.  and  Sharon  Canal 
Co.,  4  Paige,  127.  4  Abbott's  Digest,  189.)  The  case  of 
FishkiU  V.  FishkiU  and  Beekman  Plank  Bead  Co,,  (22  Barb. 
634,)  proves  that  towns  are  merely  political  or  civil  divis- 
ions, and  have  no  ^'  rights  or  duties  in  respect  to  high- 
ways." A  fortiori  commissioners  of  highways  are  officially 
quasi  a  corporate  body,  and  to  suppose  that  notices  must 
be  served  on  each  and  every  member  of  an  aggregate  cor- 
poration or  association  is  absurd.  It  would  often  be  im- 
practicable and  usually  so  inconvenient  as  to  impede 
business. 

IL  The  jury  h^A  jurisdiction  derived  from  the  commis- 
sioners' initiatory  application  to  the  county  judge  and  all 
consequent  proceedings,  without  any  proof  to  them  of  the 
regularity  of  those  proceedings  as  to  contents  and  service 
of  notices  and  acts  of  town  clerks  &c.,  the  law  presuming 
that  in  all  interlocutory  proceedings,  public  officers  have 
perfort[ied  their  duty,  and  that  too  on  proper  information 
or  due  proof.  Hence  a  provision  contained  in  the  Session 
Laws  of  1847,  (page  223,  §  24,)  but  omitted  in  the  revised 
statutes  regulating  this  appeal,  which  is  an  informal,  sum- 
mary, neighborhood  a£Eair,  unlike  a  regularly  constructed 
action  in  curia.  It  more  resembles  an  arbitration  ordain- 
ing its  own  rules  and  practice,  and  statutory  requirements 
relating  to  it  are  precautionary  and  directory,  not  mandatary 
nor  jurisdictional,  and  disregard  of  them  is  merely  errone- 
ous, not  irregularity. 

JSL  The  justice's  powers  are  limited  to  those  specified, 
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(incidental  being  thereby  excluded,)  as  they  were  not  in 
the  act  of  1847.  (Sesi.  Laws  of  1847^  p.  222,  §  22,  and 
preceding  $ections.)  He  had  no  authority  to  coerce  attend- 
ance of  the  twelfth  juror  or  supply  his  place,  as  was  pro- 
vided for  deficiency  of  referees  and  commissioners  (but 
not  jurots)  in  1  Bevised  Statutes,  page  1044,  section  84. 
Besides,  jurors  enough  appeared  for  a  draft  of  six,  accord- 
ing to  the  practice  or  custom  of  all  courts.  Whoever  heard 
that  a  circuit  court  (even  with  power  of  coercing  attend-' 
ance  and  ordering  either  a  new  draft  by  the  clerk,  or  tales 
summoned  by  the  sheriff)  cannot  draw  a  jury  until  the 
original  list  or  panel  is  completely  fti]l,  especially  by 
attendance  of  every  person  named  in  it  ? 

lY.  The  subject  of  appraisal  or  reassessment,  whether 
as  compensation  or  damages,  direct  or  inpidental,  is  the 
whole  estate  or  entire  absolute  ownership  in  fee  simple, 
or,  perhaps,  allodium  of  the  four  rods  plank  road  width. 
This  will  appear  from  an  answer  to  the  following  ques- 
tions :  First  inquiry — ^Before  the  first  day  of  May,  1867, 
how  was  the  entire  ownership  of  the  pladk  road  divided  ? 
Answer — The  plank  road  company  owned  the  ties,  planks 
and  other  material,  so  much  of  the  ground  as  was  neces- 
sary— by  which  is  meant  reasonably  convenient  for  their 
purposes — ^and  a  right  of  way  (Toum  of  Oalen  v.  Olj/de  and 
jRose  Plank  Boad  Co.,  27  Barb.  543)  or  of  passage,  being  a  . 
species  of  easement  during  the  continuance  of  ^  their  char- 
ter, (less,  of  course,  than  thirty  years,)  and  at  its  termina- 
tion the  privilege  of  removing  all  they  had  put  there 
except  fixtures.  All  the  residue  of  the  whole  estate  and 
every  subject  of  ownership,  especially  fences,  which  are 
fixtures,  or  part  o(  the  realty,  (and  never  assets,)  belonged 
to  the  land  owner,  particularly  fences  on  his  own  land  and 
outside  of  the  four  rods.  (See  1 B.  S.  525,  §  126  ;  WiUiama 
V.  Kennej/y  14  Barh.  629 ;  Jackecn  v.  Hathaway j  15  John. 
A4tl ;  and  1  Wend.  262,  concerning  rigJUe  and  privileges  in 
prceeenti;  Dunham  v.  Wiffiame,  36  Barb.  136;  and  Kelsey 
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Y.  Kinffj  32  id.  410.)  Second  inquiry — On  the  Ist  day  of 
May,  1867,  the  plank  road  company  abandoned  that  part  of 
their  road,  and  thereby  (without  any  hindrance  from  the 
statute  of  1864)  and  at  that  instant,  their  whole  interest 
reverted  or  returned  to,  and  became  vested  and  operative 
in  the  land  owner  by  extinguishment  of  t)ie  company's  right 
of  way,  not  mergeTy  because  the  land  owner  derived  from 
no  other  source  any  lesser  estate  which  merger  implies, 
just  as  Itfe  is  presupposed  of  drowning.  Even  the  legis- 
lature could  not  impair  the  obligation  of  the  plank  road 
contract,  and  certainly  did  not  by  the  act  of  1864,  to  pre- 
vent that  extinguishment  or  suspend  the  consequent 
reverter,  the  reversion  being  executed  in  possession.  Our 
statute  defining  an  estate  in  reversion  is  declaratory  of  the 
common  law.  "  A  reversion,"  writes  Kent,  "  is  the  return 
of  land  to  the  grantor  and  his  heirs,  after  the  grant  is  over, 
or,  according  to  the  formal  definition  of  the  New  York 
Revised  Statutes,  it  is  the  residue  of  an  estate  left  in  the 
grantor,  pr  his  heirs,  or  in  the  heirs  of  a  testator,  com- 
mencing in  posseanon  on  the  determination  of  a  partievlar 
estate  granted  or  devised."  ^^A  reversion,  in  its  legal 
signification,  is  applicable  only  to  an  estate  which  remains 
in  the  grantor  and  his  heirs,  and  which  is  to  take  effect  in 
po89€8ii(m  upon  the  determination  &c.  of  an  outstanding 
particular  estate."  A  right  to  re-enter  and  resume  the  pos- 
session for  the  breach  of  a  condition,  is  not  a  reversion. 
(Phcenix  v.  Cam.  Emigration^  12  Haw.  Pr.  1.  2  Black.  Com. 
175.)  The  land  owner's  reversion  that  formerly  subsisted 
in  this  case  as  to  the  plank  road  company's  particular  estate, 
was  by  no  means  subject  to  the  act  of  1864;  but  in  the 
provision  of  which  all  parties  concerned  have,  notwith- 
standing, acquiesced.  Without  such  acquiescence  in  the 
nature  of  consent,  the  legislature,  exercising  one  attri- 
bute of  sovereignty,  or  **  eminent  right  of  domain," 
might  dispense  with  the  usual  preliminaries  to  a  certain 
necessity,  and  declare  (as  in  conclusion  of  section  1  of  the 
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act  of  1864)  that  <'  such  plank  road  and  its  former  right  of 
way  shall  become,  and  is  herelxy  declared  a  public  high- 
way." So,  however,  to  transform  the  road,  just  compenr 
eation  (not  under- valuation,  or  valuation  of  part  only)  must 
be  provided;  the  change  being  material  as  to  duration, 
forever  |n  lieu  of  less  than  thirty  years,  and  the  purpose  a 
public  common  highway,  instead  of  a  plank  road,  thereby 
enhancing  damages.  The  land  owner,  too,  might  desire 
the  advantages  of  a  plank  road  or  railroad,  and  be  opposed 
to  a  second  common  highway  cutting  up  his  fistrm,  over 
which,  and  parallel  and  near,  a  highway  already  passed 
his  door  from  the  same  ^firmini  a  quo  and  ad  quem.  Those 
fEUits  and  circumstances,  and  many  similar  considerations 
too  numerous  to  be  here  specified,  would  necessarily  enter 
into  the  damages  or  compensation ;  words  which  should 
therefore  have  been  incorporated  in  the  statute  instead  of 
^^reoermnary  inUrwty^  which  has  there  no  significance^ 
unless  declaring  the  plank  road  and  its  former  right  of 
way  a  public  highway,  mean  to  leave  in  the  land  owner 
(e.  g.  on  discontinuance  of  that  public  highway)  the  unin* 
cumbered  and  unqualified  title  to  the  land ;  notwithstand- 
ing the  questionable  opinion  delivered  in  Heath  v.  Barmany 
(49  Barh.  496,)  under  the.  statute  of  1854,  instead  of  that 
of  1864,  which  expressly  provides  for  compensation  to  the 
land  owners.  That,  however,  is  just  what  the  people  of 
this  State  never  take,  and  do  not  intend  to  acquire.  Yet, 
on  a  literal  interpretation  of  the  1864-act,  that  rwwwmary 
intereit  is  all  the  State  either  bargains  or  proposes  to  pay 
for,  leaving  the  road-bed,  while  it  is  used  as  a  public  high- 
way, without  the  least  compensation  to  tibe  land  owner. 
This  view  of  the  subject  involves  the  sheer  absurdity  that 
this  State  would  have  no  right  to  use  the  four  rods  wide 
as  a  public  highway  until  they  had  abandoned  it  for  that 
purpose ;  and  worse,  it  would  involve  the  injustice  of  pay- 
ing nothing  for  the  public  highway  bed  while  they  (for 
centuries  if  you  please)  may  continue  to  use  it  as  such ; 
Vol.  LIV.  39 
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and  after  (if  ever)  it  ceased  to  be  so  used,  and  all  necessitjr 
for  ownership  by  the  State  had  ceased,  it  would  become 
unconstitutionallj  a  part  of  (not  the  public  highway  but 
of)  the  public  domain,  taken  without  necessity  or  author- 
ity, or  adequate  compensation.  This  reflection  brings  us 
to  the  real  point  in  this  case  without  reference  to  the  mis- 
'  nomer  ^'reversionary  interest,"  an  error  that  may  be  cor- 
rected by  expunging  as  surplusage  or  expletive  the  word 
'^  reversionary,"  which  is  incongruous  when  considered  in 
connection  with  the  rest  of  the  statute  and  circumstances 
of  this  case.  By  the  plank  road  company's  abandonment 
in  1867,  the  limitation  or  condition  of  defeasance  (on  their 
own  deliberate  and  recorded  act)  occurred,  and  all  their 
title  thereupon  ceased ;  for  (see  Se$s.  Laws  of  1847,  pp.  224, 
226,  §§  28  and  30)  the  plank  road  company  had  become, 
on  payment  or  tender  of  compensation,  damages,  costs 
and  expenses,  entitled  only  '^  to  take  and  hold  such  lands 
to  it  and  to  its  assigns  so  long  as  it  shall  be  used  for  the 
purposes  of  such  a  road  as  such  company  was  formed  to 
construct,"  and  no  longer.  Nor  can  that  plank  road 
company,  od  such  voluntary  abandonment  or  otherwise, 
recover  back  from  a  land  owner  what  they  paid  to  him  as 
such  compensation  or  damages ;  nor  could  their  assigns, 
(which  the  people  are  not ;)  and  if,  as  a  condition  of  allow- 
ing part  abandonment  of  the  plank  road,  the  people  had 
become  assigns,  they  could  not  so  have  recovered.  Then 
why  should  the  State  do  indirectly ^  by  deducting  such  last 
mentioned  compensation  from  what  they  pay  for  land  to 
be  used  as  a  public  highway,  when  they  could  not  accom- 
plish th^t  injustice  directly.  The  truth  is  that  all  plank 
road  operations  are  quoad  hocy  to  all  intents  and  purposes 
ended,  as  per  the  last  above  cited  statute,  on  its  abandon- 
ment, and  no  right  to  use  the  land  for  a  plank  road  can 
be  revived  even  for  the  State ;  much  less  can  a  right  to  use 
it  as  common  public  highway,  forever,  be  substituted. 
Resides  thus  surrendering  all  its  claims,  the  plank  road 
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company's  interest  was  only  poseeesortfj  not  reversianofyj  and 
therefore  not  the  subject  of  appraisal  for  any  purpose 
whatever;  nor  can  any  of  its  claims  enure  to  the  benefit 
of  this  State.  When  the  act  of  1864  provides  for  apprais- 
ing the  land  owner's  reversionary  interest  at  a  just  com- 
pensation, it  must  be  a  full  equivalent  for  what  the  land 
owner  loses,  (incidental  inconveniences,  such  as  separation 
of  fields  and  deprivation  of  water  in  some  of  them,  &a, 
inclusive,)  and  for  what  the  public  takes.  Did  that  pub- 
lic when  directing  an  appraisal,  in  the  same  way  in  which, 
and  with  the  same  purpose  for  which,  damages  are  ap- 
praised ^in  laying  out  public  highways  in  this  Stajte," 
intend  to  take  and  pay  for  the  land  owner's  right  to  use 
and  protect  the  land  for  all  legal  purposes,  not  inconsist- 
ent with  its  public  use  as  a  highway  and  to  retain  his 
right  to  its  reverter  (of  which  there  is  at  least  a  probability) 
on  discontinuance  as  a  highway?  Certainly  not;  but  on 
the  contrary  to  leave  those  rights  with  the  land  owner,  and 
to  take  and  pay  for  the  use  (technically  tisuiruct)  of  the 
highway  i^  such  only.  Certainly,  therefore,  a  reasonable 
common-sense  interpretation  of  the  statute  (on  every 
known  rule  of  construction  to  ascertain  legislative  inten- 
tion) requires  the  same  appraisal  as  if,  instead  of  informally 
declaring  the  land  a  highway,  it  had  been  (as  it  virtually 
is)  an  original  laying  out  in  the  usual  mode,  by  town  ofiicers, 
over  land  which  had  never  been  used  (six  years  or  at  all) 
for  a  plank  road  or  other  public  servitude,  nor  protected 
or  guarded  against  by  any  fence.  At  all  events,  whether 
in  their  statutory  connection  the  words  ^'reversionary 
interest"  mean  something  or  nothing,  any  thing  or  every- 
thing, they  must  be  so  expounded  (if  operative  at  all)  as 
to  give  to  the  land  owner  a  full  indemnity,  and  conse- 
quently confer  on  the  State  right  to  a  complete  present  use 
of  the  land  as  a  public  highway.  Such  perfect  indemnity 
the  commissioners,  embarrassed  by  the  statute  phraseology 
did  not  award,  and  the  jury  unrestricted  by  the  partic« 
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ulor  Btatote,  bat  acting  tinder  the  general  highway  act, 
assessed  no  more;  for,  having  an  actual  view,  and  after 
hearing  the  allegations  and  proof  of  every  party,  they 
found  a  verdict  which  may  be  reconciled  to  any  view  of  the 
subject,  whether  including  or  excluding  the  value  of  fences 
and  repairs.  But  be  that  as  it  may,  those  fences  (which 
probably  occasioned,  if  not  caused,  this  controversy)  be- 
longed exclusively  to  the  land  owner  (who  had  perfect 
right  to  remove  the  rails  and  restore  his  fields  or  inclos- 
ures  so  as  to  include  the  former  plank  road-bed,)  and 
whether  allowed  for  by  the  jury,  (as  by  the  commission- 
ers had  slightiy  been,)  in  addition  to  compensation  for 
the  land,  does  not  appear ;  nor  can  that  be  inferred  from 
the  testimony  admitted,  because  ^  there  was  no  power  to 
exclude  nor  to  reject  arithmetical  calculations^  nor  to  con^ 
fine  the  evidence  strictly  to  facts,  nor  to  limit  (pinions  to 
experts.  Those  fences,  whether  remaining  there  in  whole 
or  part  or  to  be  builded,  were  proper  subjects  for  allow- 
ance, and  constitute  what  is  called  in  the  papers  an  Yemeni 
of  damages.  Independent  of  constitutional  provisions, 
(see  U.  S.  constitution,  amendments,  article  5,  and  N.  Y. 
constitution,  article  1,  sections  6  and  7,)  tiie  legislature  can- 
not^ upon  principles  of  natural  right,  without  just  compen- 
sation, take  private  property,  (which  this  four  rods  wide 
plot  was,  after  the  plank  road  company's  abandonment  of 
it,)  even  for  public  use.  Such  governmental  taking  is  in- 
deed the  highest  act  of  sovereignty,  and  can  be  tolerated 
on  dedication  by  the  owner  only,  or  by  equivalent  neces- 
sity (the  supreme  law)  and  perfect  compensation,  without 
any  rebate  for  benefits  to  be  derived  to  that  owner  firom 
the  public  improvement  {See  Sesiian  Law$  of  1847,  page 
222,  $eeticn  23.)  Ifumerous  cases  are  cited,  in  Abbott's 
DigMy  volume  1,  page  639,  and  especially  pertinent  and 
decisive  •  is  the  adjudication  in  Beekman  v.  Saratoga  and 
Seheneotady  Bailroad  Co.y  (3  Paigsy  47.) 
y.  The  certiorari  in  this  case  is  at  eommcm  law,  and 
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limits  inqairy  to  jiirisdiction;  bat  cannot  reach  interloc- 
utory proceedings,  or  a  verdict  founded  on  conflicting 
evidence ;  especially  is  this  correct  concerning  the  recep- 
tion and  rejection  of  evidence.  (The  People  Y.Fir^t  Judge 
of  Columbia  Co.,  2  Eillj  398.  Owners  v.  AJbanjf,  15  Wend 
374^  above  cited.)  ^^  The  act  of  drawing  jurors^  Jcc,  in  high- 
way cases,  is  not  a  judicial  aot^  and  a  certiorari  does  not 
lie  to  review  it"  (Pearsdll  v.  Oommiuionere  of  North  Semjh 
itead,  17  Wend.  15.  Matter  of  Mount  Morrie  Square^  2  HiU^ 
14.)  ^^  II^  on  a  common  law  certiorari,  the  court  can  go 
beyond  the  question  of  jurisdiction  and  review  questions 
of  law,  it  is  certain  it  cannot  review  questions  of  fact" 
{AUyn  V.  OommieeumeTe  of  Sehodack^  19  Wend.  342.  People 
V.  Overeeere  of  Ontario^  15  Barb.  262.)  And  see  numerous 
adjudications  referred  to  in  1  Abbott^e  Digeety  pages  543^ 
544  and  545^  too  numerous  to  be  cited*  ^^  The  return  to  a 
common  law  certiorari  does  not  properly  embrace  the  evi- 
dence, and  though  this  be  in  fact  returned,  the  court  will 
not  re-examine  the  merits*"  {People  ex  rel.  Cooi  v.  Board 
of  PolicCj  40  Barb,  626*  People  ex  ret  Savage  v.  Board  of 
MeaUhf  33  id.  344.  People  ex  rel.  Van  Bensselaer  y.  Van 
Ahtyncj  32  id.  131.)  In  Stone  v.  Mayor  &c.  of  New  Tork^ 
(25  Wend.  157,)  Judge  Paige's  elaborate  opinion  turns  on 
and  terminates  in  a  mere  matter  of  jurisdiction  concerning 
an  erroneous  construction  of  a  statute  or  incorrect  prin« 
eiple  of  assessment  {Matter  of  Brunij  1  Barb.  187.)  This 
doctrine  is  confirmed  by  perusal  of  The  People  v.  Van  Air 
styncj  (32  Barb.  131,)  the  Glaverack  case,  on  which  the 
Greenfield  commissioners  principally  rely.  {See  opinion  of 
Ootiien,  J.J  in  Ex  parte  Mayor  ^e.  of  Albany ^  23  Wend.  276.) 
Carter  v.  Newbold  (7  How.  166)  is  a  mere  dictum;  being 
judicial  legislation  solus.  Anderson  v.  Prindle  (23  Wend. 
616)  was  not  a  common  law  certiorari,  except  in  part 

YL  The  act  of  1864  is  constitutional ;  but  if  it  was 
otherwise,  objections  or  reasons  which  render  it  iiwalid 
mut  be  speci^ed ;  and  they  would  (even  in  an  assignmeiit 
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of  errors)  come  too  late^  and  cannot  now  be  heard,  espe- 
cially from  the  highway  commissioners  who  instituted  or 
originated  these  proceedings  under  it  and  by  virtue  (or  at 
least  color)  of  it;  the  land  owners  merely  followed  suit, 
and  acted  accordingly.  So  all  concerned  in  this  litigation, 
and  particularly  those  commissioners  of  highways  who 
initiated  the  proceedings,  have  expressly  (constructively 
would  suffice)  waived  those  objections,  and  are  thereby 
estopped  in  that  behalf  The  land  owners  are  also  estop- 
ped— ^wherefore  there  is  required  mutuality — they  having 
waived  available  objections,  due  process  of  law,  and  even 
their  undoubted  right  (arising  out  of  natural  justice)  to  be 
pre-notified  and  heard  on  appointment,  by  a  county  judge, 
of  appraising  commissioners.  Embury  v.  Conner  (3  N.  F. 
Bep,  511)  shows  that  even  eonnent  may  be  presumed;  and 
also  that  a  statute  should  (if  possible)  be  so  construed  as 
to  render  (or  rather  leave)  it  constitutional  and  otherwise 
valid;  e.  g.  the  act  of  1864  should,  in  reference  to  the 
misapplied  phrase,  ^^  reversionary  interest,"  and  in  other 
respects,  be  so  interpreted  as  to  furnish  full  compensation 
(whatever  that  may  be)  for  such  interest  appropriated  to 
the  public  use.  (  Van  Hook  v.  Whitlock,  26  Wend.  43.  1m  v. 
TUloUonj  24  t'A  337.  Baker  v.  Braenan,  6  Hill,  47.  Tombs 
V.  Boehester  dkc.  B.  12.  (7o.,  18  Barb.  583.  Hay  ward  y.  Mayor 
of  New  Torky  8  id.  486.)  "  So  a  party  having  land  taken 
for  a  public  improvement,  who  has  taken  a  part  in  an 
assessment  of  his  damaires  in  the  mode  prescribed  by  the 
rtatate  authorizing  the  improvement,  cannot,  after  an 
award,  object  on  the  ground  that  such  mode  is  in  viola- 
tion of  the  constitution.*'  (People  v.  Murray ^  5  Hilly  468.) 
Highway  commissioners  cannot  blow  hot  and  cold  at  the 
same  breath.  If  they  adopt  part  of  a  statute  to  promote 
their  own  selfish  purposes,  they  cannot  reject  that  same 
identical  part  when  it  does  not  comport  with  those  pur- 
poses. They  have  elected,  and  are  thereby  concluded. 
Otherwise  in  a  reported  case,  {People  v.  Town  of  Seward^ 
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27  Barb.  94,)  where  they  were  naked  trespassers,  (as  was 
also  the  constable  in  !Pucker  v.  Malloy^  48  Barh,  85,)  acting 
in  good  faith.  There  they  might  either  pause  or  retract 
and  tender  amends.  In  this  case  their  hcus  penitentue  was 
before  the  verdict  of  an  impartial  jury  had  been  rendered. 
That  should  have  been  an  end  of  strife ;  but  these  Green- 
field commissioners  have,  instead  of  seeking  such  peace, 
by  the  way,  i^uffered  the  sun  to  go,  frequently,  down  upon 
their  wrath.  {Wood  v.  Livtngstony  11  John.  36.  Steam 
Nov.  Oo.  V.  Weed,  17  Barb.  378.  Palmer  v.  Smith,  6  Seld. 
303.  Peck  V.  Burr,  Id.  294.  Walrath  v.  RedfieU,  4  Smithy 
457.  Ford  v.  Towneend,  1  Abb.  Pr.  N.  S,  159.  Becker  v. 
Anderson,  39  Barb.  346.  Boot  v.  Wagner,  30  N.  Y.  Bep.  9. 
SkLckpole  V.  Bohbine,  47  Barb.  212.  Chapman  v.  ConCrz  of 
QaJUe,  46  id.  313.) 

By  the  Court,  James,  J.  The  writ  of  certiorari  was 
proper  in  this  case.  It  is  a  writ  directed,  to  the  judges 
or  officers  of  inferior  courts  or  tribunals,  6ommanding 
them  to  return  the  record  of  a  cause  or  proceeding  pend- 
ing or  had  before  them.  In  its  office  of  removing  final 
adjudications  for  review,  it  possesses  all  the  character- 
istics of  a  writ  of  error  under  our  former  system  of  prac- 
tice, and  performs  the  same  office  as  to  inferior  summary 
tribunals  that  a  writ  of  error  did  to  an  inferior  court  of 
record.  The  common  law  certiorari,  proper,  removes  only 
the  record,  or  entry  in  the  nature  of  a  record,  of  the 
proceedings  of  the  court  below,  whereby  only  the  juris- 
diction and  the  regularity  of  its  proceedings  are  reviewed. 
But  when  the  writ  is  authorized  by  statute,  the  author- 
ity of  the  court  is*  not  limited  to  questions  of  jurisdiction 
and  regularity;  it  has. power  also  to  examine  upon  the 
merits  every  decision  of  the  court,  or  officer,  upon  ques- 
tions of  law,  and  to  look  into  the  evidence,  and  affirm, 
reverse  or  quash  the  proceedings,  as  justice  shall  require. 
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(2  BOd.  309,  883.)    The  writ  in  this  case  was  authorized 
by  statute. 

In  1864  the  legislature  enacted- that  ^^  if  any  plank  road 
in  Saratoga  county,  used  for  six  years,  should  be  aban- 
doned, or  its  charter  expire  by  its  own  limitation  -or  for- 
feiture, such  plank  road,  and  its  right  of  way,  should 
become,  and  was  thereby  declared,  a  public  highway." 
It  then  made  it  the  duty  of  the  commissioners  of  high- 
ways of  the  town  to  take  the  same  measures  for  apprais- 
ing the  reversionary  interest  of  the  owners  whose  lands 
were  taken  for  such  plank  road,  &c.,  as  are  required  by 
the  statute  in  relation  to  the  appraisal  of  damages  for 
laying  out  public  highways,  ko. 

It  is  first  claimed  that  this  act  is  unconstitutional,  affd 
that  it  came  into  existence  by  mistake.  We  cannot  say 
as  to  any  mistake  in  its  being  enacted,  but  we  are  quite 
sure  it  is  not  unconstitutional.  It  •does  not  seem  to  be 
in  conflict  with  any  express  provision  of  the  constitution, 
nor  an  infringement  of  any  natural  right  Statutes  free 
from  these  objections  cannot  be  declared  void  by  the 
courts.  Within  those  limits  the  legislative  will  is  sove- 
reign. 

It  is  also  claimed  that  the  jury  had  no  jurisdiction  to 
act,  because  the  notice  of  appeal  was  not  properly  served. 
The  statute,  to  which  the  act  of  1864  refers  as  a  guide 
for  appraising  the  reversionary  interest  in  cases  of  this 
kind,  provides,  first,  for  the  appointment  of  commission- 
ers, and  then  any  person  conceiving  himself  aggrieved 
by  their  valuation  may  appeal,  by  signifying  the  same  by 
notice  in  writing,  and  serving  the  same  on  the  town 
clerk  and  upon  the  commissioner,  or  commissioners,  and 
asking  for  a  jury  to  reassess  the  damages.  The  act  then 
provides  for  drawing  twelve  persons  from  an  adjoining 
town,  as  jurors;  summoning  them  to  attend  at  a  place 
to  be  specified ;  the  drawing  of  six  names  from  tiie  puel; 
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jthese  to  view  the  premises^  hear  the  evidence,  and  re^ 
port  Thus  the  appeal  from  an  award  of  the  oommis* 
BionerB  of  assessment  selected  by  the  court  is  by  written 
notice  of  appeal,  with  a  demand  fpr  a  jury,  &c. ;  and  this 
notice  is  required  to  be  served  on  the  town  clerk,  and  on 
the  opposite  party. 

In  1845  an  act  was  passed  authorizing  towns  to  deduce 
the  number  of  highway  commissioners  to  one.  Many 
towns  in  the  State  availed  themselves  of  th^t  privilege. 
Under  that  act,  persons  desiring  a  reassessment  of  dam- 
ages for  ^and  taken  for  highway  purposes,  were  to  signify 
the  same  by  serving  a  written  notice  on  a  justice  of  the 
peace  of  the  town,  demanding  a  jury.  Said  act  was  amend- 
ed in  1847,  in  regard  to  this  matter  of  reassessment,  and 
fixed  as  the  law  now  stands.  Therefore  the  fact  that  some 
towns,  in  1847,  had  but  one  highway  commissioner,  while 
others  had  three,  would  imply  an  intent  and  purpose  in 
those  words  of  the  amended  act^  ^^  commissioner  or  com- 
missioners," and  force  the  conviction  that  the  legislature 
intended,  as  essential  to  an  appeal  in  such  case,  service 
of  notice  on  each  and  all  the  commissioners  of  highways, 
as  the  case  might  be,  rather  than  on  the  board. 

There  are  reasons  why  each  commissioner  should  have 
notice  of  an  appeal.  They  can  only  act  when  convened  aa 
a  board,  all  being  present  or  notified  of  a  meeting.  Their 
official  territory  is  limited,  and  nearly  every  case  arising 
>for  the  action  of  the  board  concerns  the  neighbor  or  rela« 
tive  of  one  or  more  of  the  commissioners,  when  more  than 
one.  If  a  service  upon  one  were  sufficient,  it  would  put  it 
in  the  power  of  that  one,  if  any  motive  existed,  by  omitting 
or  forgetting  to  notify  his  associates,  and  not  appearing 
himself,  to  leave  the  town  in  default,  and  allow  a  jury  of 
reappraisement  to  be  drawn  without  opposition.  But  the 
legislature  has  said,  in  very  plain  words,  what  is  necessary 
.to*be  done  to  entitle  an  aggrieved  party  to  appeal ;  and 
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even  if  the  courts  are  unable  to  find  a  reason  for  all  its 
requirements,  yet  such  conditions  as  are  imposed  cannot 
be  dispensed  with,  as  they  form  part  of  the  conditions  con- 
ferring jurisdiction.  This  notice  and  service  is  a  condition 
precedent ;  without  compliance  with  it,  no  authority  ex- 
ists for  drawing  and  summoning  a  panel  of  jurors ;  with- 
out it  the  justice  had  no  authority  in  the  premises,  nor  the 
jurors  summoned  and  drawn  any  jurisdiction  of  the  sub- 
ject matter. 

This  view  of  the  questioft  of  service  of  notice  entirely 
disposes  of  the  present  case ;  but  as  ihjd  case  may  come 
up  again,  I  will  examine  another  question  raised. 

The  matter  most  discussed  on  the  argument  was  the 
basis  of  appraisement  adopted  by  the  jury,  viz.,  in  taking 
into  consideration  the  cost  of  fencing  the  road,  keeping 
the  fences  in  repa\r,  and  the  inconvenience  to  the  use  of 
the  land  in  having  to  cross  and  recross  such  road. 

The  plank  road  company  had  but  an  easement  in  their 
roadway ;  the  fee  was  in  the  land  owners.  On  its  aban- 
donment, the  possession  of  the  land,  freed  of  the  easement, 
would  have  reverted  to  the  original  owner,  but  for  the 
aforesaid  statute.  In  its  wisdom  the  legislature  has  seen 
fit  to  exercise  its  power  of  eminent  domain,  and  dedicate 
abandoned  plank  roads  to  the  public.  First,  in  1838,  but 
without  making  any  provision  for  compensating  the  orig- 
inal owner;  again  in  1854,  without  any  provision  for 
compensation.  For  this  omission  the  constitutionality  of 
the  acts  of  1838  and  1854  was  questioned.  The  act  of 
1864^  under  which  this  proceeding  was  instituted,  avoided 
that  difficulty,  by  making  it  the  duty  of  the  highway  com- 
missioners to  have  the  reversionary  interest  of  the  original 
land  owner  appraised  and  paid  for. 

•  "What  then  was  the  nature  and  extent  of  the  interest 
which  reverted  to  the  original  owner  on  the  abandon- 
ment of  this  plank  road  ?    It  is  urged  that  because  the 
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original  grantor  owns  tbe  fences  along  its  line,  because 
he  has  been  paid  by  the  plank  road  company  for  making 
and  keeping  them '  in  repair,  as  well  as  for  the  land,  he 
has  no  interest  except  the  naked  right  of  reversion,  on 
the  actual  discontinuance  and  closing  up  of  the  road ;  that 
as  a  town  cannot  take  a  fee  in  the  land  over  which  a 
highway  passes,  but  only  an  easement,  the  land  owner's 
interest  of  reversion  remains  undisturbed ;  and  therefore 
he  sustains  only  nominal  damages  by  reason  of  an  aban- 
doned plank  roadway  being  declared  a  public  way. 

Such  was  not  the  legislative  intent,  nor  a  fair  construe- . 
tion  of  the  statute.    All  acts  should  have  a  reasonable 
construction,  and  their  intent  followed  if  it  can  be  ascer- 
tained from  the  act 

A  reversioiiaiy  interest  is  the  residue  of  an  estate  left 
in  the  grantor,  to  commence  in  possession  after  the  de^ 
termination  of  some  particular  estate  granted  out  by  him. 
The  particular  estate  granted  out  by  the  land  owner  in 
this  case  was  an  easement  for  a  plank  road-bed ;  on  the 
determination  of  that  particular  estate,  the  land  owner 
was  entitled  to  possession ;  thus  having  the  fee  and  being 
entitled  to  possession,  his  reversionary  interest  included 
everything ;  the  soil,  the  fences  thereon,  the  right  of  way, 
and  all  the  advantages,  if  any,  arising  from  its  former  use. 
•  It  was  this  property  which  the  legislature  dedicated  to 
the  public,  and  it  was  this  interest  which  was  required 
to  be  appraised  and  compensated  for.  I  am  therefore  of 
the  opinion  that  the  jury  did  not  err  in  their  basis  of  esti- 
mate, although  they  may  have  erred  in  the  value  of  the 
items  forming  that  estimate. 

Had  the  appeal  from  the  appraisement  of  the  commis- 
sioners appointed  by  the  county  judge  been  served  on  all 
the  highway  commissioners,  so  as  to  confer  jurisdiction 
on  the  town  clerk  to  draw  a  panel  of  jurors,  a  justice  of 
the  peace  to  summons,  draw  and  impannel  a  jury,  and  the 
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jury  to  aot|  their  action  would  not  be  disturbed ;  bnt»  a§ 
it  iBy  as  jurisdiction  could  only  be  conferred  on  a  jury  to 
act  in  the  manner  pointed  out  by  statute,  the  appraise- 
ment must  be  reversed. 

[Wakbiv  OnriBAL  Tbbx,  July  18,  18d9.    Jmnet,  Sotikrtma,  F&Uer  and 
IMkmf  Jiutiow.] 


*    John  Arbbbsok  and  others  vs.  Clembktike  0'Beill7, 

When  the  deltednt,  when  called  ixpon,  on  Bereral  occaaloofl,  to  pej  the 
plaintlff'B  debt,  put  them  off,  Btating  that  her  husband,  every  idght,  took  afl 
the  money  which  ahe  had  received  during  the  day  and  paid  it  to  penons  from 
whom  she  had  bought  goods ;  which  payment  was  disproTed,  by  affidavit; 
Stid  that  the  act  of  the  defendant,  in  allowing  her  huaband  to  take  poaaeas'* 
ion  of  all  her  money,  coupled  with  a  flilaehood  aa  to  the  porpoae  for  whidi 
he  took  it,  waa  to  be  deemed  done  with  intent  to  defraud  her  orediton ;  that 
she  waa  therefore  amwiable  to  the  charge  of  having  "diapoaed  of*  her 
"  property  with  intent  to  defraud  **  them ;  and  that,  consequently,  the  plain- 
tiff waa  entitled  to  a  warrant  of  attachment,  under  the  provisiona  of  section 
229  of  the  Code. 

1  PPEAL  from  aD  order  madd  at  a  special  term,  deny- 
JjL  ing  the  defendant's  motion  to  vacate  a  warrant  of 
attachment 

By  the  Oaurty  Cardozo,  J.  The  appellant  moved,  at 
special  term,  to  vacate  a  warr&nt  of  attachment  which 
had  been  issued  against  her  property.  She  made  no  affi- 
davit in  support  of  the  motion,  but  relied  upon  the  alleged 
insufficiency  of  the  plaintiff's  affidavit;  and  of  course, 
therefore,  the  only  question  presented  by  the  appeal  is, 
whether,  conceding  the  facts  stated  in  the  plaintiff's  affidavit 
to  be  true,  a  case  to  warrant  the  issuing  of  an  attachment 
was  made  out    I  am  clearly  of  opinion  that  it  was.    The 


HEW  YORK— JUNE,  1809.  ^21 


Anderson  9.  O'Reilly. 


sabstance  of  the  affidavit  is,  that  when  called  upon,  on 
several  occasions,  to  paj  the  plainti£^  the  defendant  pat 
it  o£^  stating  that  her  husband,  every  night,  took  all  the 
money  which  she  had  received  during  the  day,  and  paid 
it  to  persons  in  the  city  of  New  York  from  whom  she 
had  bought  goods.  The  payment  to  such  persons  is  dis- 
proved by  the  affidavit;  so  it  stands  conceded  that  the 
defendant  has  allowed  her  husband  to  take  possession 
of  all  her  money,  and  has  made  a  folse  statement  of  the 
purpose  to  which  it  was  appropriated.  No  other  infer- 
ence can  be  drawn  than  that  such  disposition  of  the 
defendant's  money  to  her  husband,  coupled  with  a  false- 
hood as  to  the  purpose  for  which  he  took  it,  was  made 
with  intent  to  defraud  her  creditors,  whom  she  put  off 
upon  the  false  pretext  which  she  assigned.  The  defend- 
ant, therefore,  is  amenable  to  the  charge  of  having  ^^  dis- 
posed of"  her  "property  with  intent  to  defraud"  her 
^creditors,  and  that  being  so,  the  plaintiff  was  plainly  en- 
titled to  the  warrant,  under  the  provisions  of  the  229th 
section  of  the  Code.  The  sole  question  is  one  of  con- 
struction of  the  language  of  the  affidavit,  and  I  think 
the  judge  below  interpreted  it  exactly  right,  and  that  his 
order  should  be 

Affirmed  with  costs. 

[Nbw  Tobx  QxnRAii  Tbbic,  June  7,  1869.    CUrk$9  Oardm  and  0^  O. 
Smmd,  JnaUoei.] 
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John  H.  Whub. 

By  an  met  of  the  legislatiire,  the  tniBtees  of  a  village  were  apthorized  aod 
directed  to  iBsue  the  bonds  of  the  Tillage,  executed  by  them,  and  m^msd  iy 
ih$  prmdmU  of  tk*  vQiage,  to  a  spedfled  amount^  bearing  an  intereat  not 
exceeding  aevoi  per  cent  per  annnm,  which  bonds  were  to  be  payable  within 
thirty  yean,  the  intereet  to  be  paid  aemi-annnally ;  and  the  avails  of  audi 
bonds  were  to  be  naed  for  the  pnrpose  of  supplying  the  village  with  water. 
A  form  of  bond  having  been  adopted  by  the  tmstees,  they  resolved  to  pro- 
ceed, and  execnte  and  deliver  to  the  commissioners  of  constraction,  bondB 
of  differsnt  denominations,  to  the  amount  of  $25,000.  Bonds  so  prepared, 
with  interest  coupons  attached,  in  the  form  re^tnired  by  the  act^  having  been 
signed  by  the  trustees,  were  presented  to  the  defradant,  who  was  president 
of  said  village,  for  his  signature,  who  refused  to  sign  such  bonds  and  coupons. 
Hdd  that  a  mandamus  would  lie  to  compel  the  defendant  to  sign  said  bonds 
and  the  coupons  attached. 

One  who  accepts  an  office  under  a  village  charter,  in  which  there  b  a  reaervBr 
tion  of  the  right  to  amend,  takes  the  office  and  becomes  liable  to  perform 
all  its  duties,  subject  to  the  right  of  the  legislature  to  amend  the  charter  by 
imposing  new  duties  upon  the  incumbent. 

And  although  he  is  under  no  compulsicm  to  continue  to  hold  the  office,  irith 
its  additional  duties,  yet  his  continuance  therein  after  the  imporition  of  new 
duties,  by  an  amendatory  act,  subjects  him  to  the  liability  to  perfoim  them, 
and  estops  him  from  reftising  to  perfonn  the  duties  thus  imposed. 

His  performance  of  the  duties  of  the  office,  after  the  going  into  eflfect  of  the 
new  act,  is  an  implied  acceptance  of  the  office  with  its  new  duties. 

THIS  is  a  motion  for  a  peremptory  mandamus  against 
the  defendant,  who  is  president  of  the  village  of  Sar- 
atoga Springs,  to  direct  him,  as  such  president,  to  sign 
certain  bonds  of  said  village  and  the  coupons  annexed, 
which  bonds  have  been  prepared  by  the  trustees  of  said 
village,  under  the  provisions  of  an  act  of  the  legislature, 
passed  21st  April,  1869,  entitled  "  An  act  to  amend  the 
charter  of  Saratoga  Springs,  passed  May  26, 1865,  and  for 
the  purpose  of  securing  a  supply  of  pure  and  wholesome 
water  for  the  use  of  said  village." 

(7.  S.  Letter  J  for  the  motiph. 

L.  JB.  Pike  and  Wm.  Hay^  for  the  defendant. 
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POTTBBy  J.  The  act  of  1869  authorizes  and  djo^ects  the 
BIZ  trasteeB  of  Saratog^  Bprings,  or  a  majority  of  them, 
to  iBBue  the  bonds  of  said  village,  execated  bj  them  or 
a  majority  of  them,  and  signed  by  the  president  of  the 
village  and  countersigned  by  the  clerk  of  the  village,  to 
the  amount  not  exceeding  $100,000,  which  shall  bear 
interest  not  exceeding  seven  per  cent  per  annnm,  and  pay- 
able  at  some  time  within  thirty  years  from  the  sale  thereof, 
such  interest  being  paid  semi-annually.  The  avails  of 
said  bonds  to  be  used  for  the  purpose  of  furnishing  a  sup- 
ply of  pure  and  wholesome  water  to  the  inhabitants  of 
s^d  village,  and  for  the. purpose  of  extinguishing  fire» 
therein.  So  many  of  the  bonds  as  should  be  required  for 
the  purposes  of  said  act,  the  said  trustees  were  directed 
to  deliver  to  the  commissioners  of  construction  therein 
appointed,  who  are  the  relators  on  this  motion. 

These  commissioners,  the  relators,  have  called  upon  the 
said  trustees  of  Saratoga  Springs  to  deliver  to  said  com- 
missioners a  portion  of  the  bonds  authorized  by  the  said 
act,  for  the  purpose  of  enabling  said  commissioners  to 
carry  out  the  objects  and  purposes  of  the  act  It  appears 
that  on  the  3d  day  of  May,  1869,  at  a  meeting  of  the  board  of 
trustees,  regularly  held,  they  appointed  one  of  their  number 
to  prepare  the  form  of  a  bond  to  be  issued  by  them.  An 
instrument  was  prepared,  in  obedience  to  such  direction, 
bearing  the  form  of  what  is  called  government  bonds,  with 
coupons  attached ;  and  afterwards,  on  the  8th  day  of  May, 
then  instant,  at  another  regular  meeting  of  the  said  board 
of  trustees,  at  which  the  defendant  was  present,  presiding, 
the  form  of  a  bond  and  coupons  attached  was  presented 
for  the  action  of  said  board  of  trustees,  and  was  examined 
by  them  and  by  the  defendant ;  and  the  said  form  was 
accepted  and  adopted  without  dissent  expressed  by  any 
one  of  said  board  or  by  the  defendant ;  and  the  said  board 
of  trustees  then  resolved  to  proceed  forthwith  and  exe- 
cute and  deliver  to  th$  said  commissioners  of  construction 
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t25|000  in  bonds  of  the  denominations  of  $1000,  fSOO, 
$200  and  flOO.  The  so-called  tfonds  were  printed  in  the 
proposed  form,  to  which  all  of  the  said  trnstees  affixed 
their  signatures,  and  they  then  were  giren  to  the  village 
clerk,  in  the  office  of  the  said  board  of  trustees,  and  in 
the  presence  of  the  defendant;  and  the  said  clerk  was 
then  requested  to  cothplete  them  according  to  the  resolu* 
tion  of  the  board,  which  resolution  prescribed  the  times 
of  their  payment,  which  times  were  within  the  said  period 
of  thirty  years.  That  the  only  blanks  in  said  bonds  neces> 
saiy  to  be  filled  by  the  said  clerk  were  that  of  the  year  in 
which  they  should  severally  become  due,  and  the  day  of 
the  month  of  their  date.  The  said  bonds  and  coupons,  as 
so  prepared,  were  presented  to  the  said  defendant  for  sig- 
nature in  May  liut,  with  a  request  that  he  sign  the  same. 
The  commissioners  of  construction  mentioned  in  the  said 
act  have  performed  the  preliminary  duty  of  examining  the 
sources  for  the  supply  of  water,  investigated  the  expense 
of  diiferent  methods,  and  have  incurred  some  expense 
therefor ;  and  they  show  that  before  they  ^n  proceed  fur- 
ther, it  has  become  necessary  for  them  to  have  the  required 
bonds,  to  enable  them  to  discharge  their  duties ;  and  that 
a  supply  of  water  is  greatly  needed  by  the  citizens  of  the 
said  village,  and  that  they  are  obstructed  in  carrying  out 
the  provisions  of  the  law  by  the  refusal  of  the  said  defend- 
ant, as  president  of  the  said  village,  to  give  the  proper  au- 
thentication of  the  said  bonds,  by  his  signature  to  such 
bonds  and  the  coupons  attached.  The  defendant  interposes 
various  objections  to  the  performance  of  the  acts  required 
of  him,  which  we  proceed  to  notice.  Though  he  does  not 
deny  his  omission  to  sign  the  bonds  at  first,  and  that  when 
called  upon  on  the  22d  of  July,  1869,  by  one  of  the  com- 
missioners to  obtain  them,  he  informed  him  they  were  not 
ready,  and  that  he  did  not  know  when  they  would  be  ready; 
yet  lie  states  that  he  did  actually  sign  the  bonds  on  or 
before  2  o'clock  of  the  26th  day  of  July ;  but  has  not 
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edgned  the  coupons,  and  still  declines  to  sign  sach  conpons, 
for  the  reasons  specified  in  his  affidavit. 

The  defendant's  first  reason  for  the  refusal  was,  that  he  - 
was  of  opinion  that  the  said  bonds  were  not  prepared  as 
requirefd  by  law ;  that  he  would  sign  no  bonds  or  coupons 
annexed  to  them  so  as  to  make  himself  liable ;  nor,  unless 
the  bonds  were  such  as  the  law  required  him  to  sign.  In 
looking  at  the  prepared  form  of  bond  and  coupon,  there 
can  be  no  reasonable  pretense  of  individual  liability  to  the 
defendant  by  the  execution  of  either  bond  or  coupons  an- 
nexed. So  far  as  this  was  an  objection  it  was  groundless. 
If  the  bonds  were  not  ^uch  as  the  law  required  him  to 
sign,  his  objection  was  doubtless  good.  This  is  the  real 
question  in  issue,  and  its  determination  is  all  that  is  to  be 
decided.  It  is  true,  as  he  claims,  that  he  had  no  right, 
though  present,  to  interfere  with  the  action  of  the  board 
of  trustees  in  fixing  the  form,  date  or  amount  of  bonds  to 
be  issued ;  and,  as  he  declares  that  he  has  always  been  ready 
and  willing  to  sign  any  bonds  the  law  required  him  to 
sign,  we  have  but  to  examine  the  legality  of  the  objections 
presented  by  him.  The  first  objection  of  this  kind  is,  that 
when  the  bonds  were  presented  to  him  they  were  not  fully 
filled  out  with  the  name  of  a  payee.  This  objection  is  of 
no  force ;  there  was  no  law  requiring  the  name  of  s^  payee 
therein.  They  were  good  without  the  name  of  a  payee. 
The  designation  of  bearer,  which  was  in  the  bond,  was 
sufficient  to  make  them  valid.  2d.  The  argument  of  the 
defendant  in  his  affidavit  as  to  the  motives  of  the  relators, 
or  of  any  of  them,  in  regard  to  the  reasons  for  adopting 
the  particular  form  of  bond  with  coupons  attached,  pre- 
sents no  reason  for  his  refusal  to  perform  the  act  required. 
Whatever  may  be  the  motives  that  controlled  one  or  all 
of  the  said  trustees,  the  defendant  was  possessed  of  no 
power  to  control  or  regulate  their  action  in  that  regard, 
and  of  course  could  not  place  his  refusal  to  act  upon  that 
ground.    The  character  of  the  duty  which  the  act  required 
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flhonld  be  performed  by  the  defendant  was  not  jndidal ; 
he  possessed  no  power  to  judge  of,  or  to  direct,  or  to  con- 
trol it,  or  to  refuse  the  performance  of  any  official  daty 
devolving  upon  him.  If  the  paper  presented  to  him  for 
signature  was  such  a  one  as  is  contemplated  by  the  law, 
his  only  duly  was  to  obey,  and  to  execute  it  This  brings  us 
to  examine  the  only  real  question  in  the  case :  Was  the 
instrument  presented  to  him  for  signature  such  an  instm- 
ment  as  it  was  his  duty  to  execute,  or,  as  comes  within  the 
meaning  and  intent  of  that  statute  ?  Must  it  be  a  perfect 
bond  when  presented  to  him  for  signature  ?  If  no  other 
definition  of  a  bond  can  satisfy  the  law  than  such  as  is  in 
strict  accordance  with  the  technical  common  law  definition 
of  a  bond,  to  wit,  ^^  an  instrument  under  seal,"  still  tiiis  is 
no  objection  that  the  defendant  can  interpose  to  the  per- 
formance of  his  duty.  The  seal,  if  necessaiy,  was  not  to 
be  his  private  seal ;  it  could  only  be  the  corporate  seal  of 
the  board.  There  was  no  resolution,  so  far  as  it  appears, 
that  he  should  execute  it  by  such  corporate  seal.  There 
is  no  law  requiring  the  instrument  to  be  a  perfect  bond 
when  it  shall  be  presented  to  him  for  signature.  His  sig- 
nature is  only  one  of  the  preliminary  steps  in  the  progress 
of  perfecting  the  bond;  and  it  does  not  lie  with  him  to 
obstruct  the  progress  towards  its  perfection ;  it  is  only  re- 
quired to  be  a  bond  when  issued  to  the  commissioners  of 
construction.  Non  constaty  the  trustees  will  not  make  it  a 
perfect  bond  before  it  is  delivered  to  the  commissioners 
of  construction.  It  is  the  legal  duty  of  the  defendant  to 
aid  them  in  carrying  out  the  directions  of  the  statute  and 
in  performing  the  preliminary  steps ;  and  it  is  no  part  of 
his  duty  to  dictate  or  prescribe  the  order  of  this  perform- 
ance of  their  duties ;  nor  can  he  refuse  to  perform  his 
'  duties,  so  long  as  it  appears  that  they  have  not  transcended 
their  powers.  His  duties  call  for  the  exercise  of  no. dis- 
cretion or  judgment,  when  the  trustees  are  thus  acting. 
His  name  is  of  no  other  importance  than  as  the  evidence 
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of  authenticity  required  by  statute.  This  signature  doubts 
less  was  regarded  by  the  legislature  as  a  safe  check  or 
guard  against  over-issues  of  bonds,  and  perhaps  for  other 
reasons,  that  we  need  not  inquire  into ;  certain  it  is,  they 
did  not  express  the  intent  that  he  should  control  the  action 
of  the  board  of  trustees.  The  only  question  in  the  case  that 
I  regarded  on  the  argument,  as  casting  doubt  about  the 
power  of  the  court  to  enforce  action  on  the  part  of  the  de- 
fendant, was  as  to  the  signature  of  the  coupons  attached 
to  the  said  bonds.     More  reflection  has  removed  that 

r 

doubt  These  coupons  are  a  part  of  the  bond ;  they  are 
the  token,  or  evidence  to  the  holders,  of  the  right  to  the 
amount  of  interest  expressed  upofn  the  face  of  the  bond, 
and  which  interest  is  an  incident  of  the  bond.  The  bond, 
as  the  statute  allows,  may  draw  interest  at  the  rate  of  seven 
per  cent  per  annum.  These  bonds,  with  their  coupons, 
are  nothing  but  the  bond  with  interest,  and  together  they 
represent  no  greater  sum,  and  create  no  greater  liability 
against  the  corporation,  than  if  the  coupons  were  not  added. 
If  these  coupons  were  printed  in  the  body  of  the  bond, 
instead  of  at  the  bottom,  and  by  the  terms  of  the  bond 
were  to  be  canceled  in  their  order  as  they  became  due, 
the  defendant  could  have  made  no  objection  to  the  form 
of  the  bond,  for  with  the  form  he  has  nothing  to  do  or 
direct  If  it  was  a  bond,  or  wab  capable  of  being  made  one 
by  the  trustees,  before  delivery,  it  was  his  duty  to  sign  it 
If  the  bond  had  required  but  two  signatures,  one  to  pay  the 
principal  at  maturity,  and  the  other  to  pay  the  interest  as 
it  became  due,  it  would  still  be  a  bond,  varying  only  from 
the  usual  form  of  a  common^  money  bond  in  that  regard. 
The  principal  and  interest  constitute  but  one  bond,  what- 
soever may  be  the  form.  That  the  sums  coming  dUe  for 
interest  should  be  separately  certified  does  not  make  it  any 
less  a  bond.  Governments  and  tK)rporation8  in  the  march 
of  intelligent  improvement  have  adopted  new  forms  of 
legal  obligations,  more  convenient,  more  suitable,  and 
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better  adapted  to  the  wants  and  necessities  of  the  age  in 
which  we* live;  and  by  common  consent  the  nnivenal 
cognoiiien  of  such  obligation  now  ^ven  them,  is  bonds ; 
they  are  declared  to  be  bonds  by  statute,  and  they  consti- 
tute the  great  proportion  of  commercial  moneyed  capital 
of  the  countiy.  Government  bonds  differ  but  in  the 
slightest  respect  from  the  instruments  in  question.  I 
think  the  criticism  upon  this  obligation,  if  the  defendant 
had  a  right  to  make  it,  is  not  sufficient  for  its  condemna- 
tion. 

The  only  remaining  argument  of  the  defendant,  that  I 
regard  necessary  to  notice,  is  that  the  act  in  question  has 
been  passed  since  his  election  to  the  office  he  holds,  and 
that  it  imposes  on  him  new  and  onerous  duties  without 
compensation;  that  his  l^bor  and  services  are  private 
property  which  cannot  be  thus  taken  from  him.  The  act 
in  question  is  an  amendment  of  the  charter  of  the  village, 
nnder  which  he  was  elected  to  the  office  he  holds.  The 
right  and  authority  to  amend  it  was  in  the  legislature ;  the 
amendment,  when  made,  becomes  a  part  of  the  original  act 
The  defendant  accepted  his  office  and  became  liable  to 
pefform  all  its  duties,  subject  to  the  right  of  amendment  of 
the  charter  by  the  legislature,  imposing  new  duties.  The 
charter,  before  amendment,  makes  it  his  duty  *'  to  do  such 
acts  and  things  as  may  be  proper  for  him  as  president  of 
the  village."  The  act  of  1869,* which  relates  to  the  public 
interests  of  the  village,  becomes  mandatory  to  him  when 
it  calls  upon  him  to  execute  such  bonds  as  a  majority  of  the 
trustees  of  said  village  are  directed  to  issue  for  the  purpose 
therein  specified.  He  is  undier  no  compulsion  to  continue 
to  hold  the  office  with  its  onerous  duties,  but  his  continu- 
ing to  hold  the  office  after  the  imposition  of  new  duties  by 
the  act  in  question,  subjects  him  to  the  liability  to  perform 
them,  and  estops  him  from  refusing  to  perform  the  duties 
thus  imposed.    His  performance  of  the  duties  of  the  office 
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after  the  going  into  effect  of  the  new  act  is  an  implied 
acceptance  of  the  office^  with  its  new  duties. 

The  whole  case  is  briefly  summed  up  in  this :  The  new 
act  authorized  and  directed  the  six  trustees  of  the  village, 
or  a  majority  of  them,  to  issue  bonds  for  the  purpose  spe- 
cifledy  to  be  signed  by  the  president  The  exercise  of  this 
power  by  the  trustees  was  the  exercise  of  a  quari  judicial 
power,  limited  only  by  the  amount  of  bonds  to  be  issued 
and  the  time  they  should  run ;  it  directed  nothing  as  to 
the  form  \)t  manner  of  their  issue.  By  the  well  known 
rules  and  principles  of  construction  of  statutes,  all  things 
not  expressed  in  the  statute,  but  necessary  to  the  carry- 
ing it  into  effect  as  needful  or  requisite  to  attain  the 
end  and  object  of  the  statute,  is  given  by  implication ;  and 
whene^rer  the  statute  imposes  a  duty,  the  common  law 
always  provides  the  means  of  enforcing  it,  I  have  not 
been  able  to  see,  in  the  objections  interposed  by  the  de- 
fendant, a  sufficient  reason  for  his  refusal  to  sign  the  bonds 
in  question,  which  I  hold  includes  the  attached  coupons. 

The  writ  of  mandamus  may  therefore  is8ue.(a) 

[SoHXNBOTADT  Bpboiaii  Txbx,  Aiigiut  10, 1869.    FoUetf  Justioe.] 

(a)  AflSnned  at  the  Babatooa  Gsnbbal  Tbbm,  NoTemher  9,  1869.  Bockm, 
Momkrmu  and  Fottiti  Jiutioes. 
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flo  ftr  as  the  fiusto  upon  which  an  order  of  arrest,  in  an  action  of  tort,  is  based 
tre  ooncemedi  the  oonrt  will,  in  ordinary  cases,  allow  the  order  to  stand, 
and  abide  the  trial  of  the  issnes.  The  tmth  or  fUsitj  of  audi  fiiets  should 
DSTer  be  decided  on  a  motion. 

fiat  where,  after  the  perpetration  by  the  defendant  of  certain  alleged  frauds^ 
in  the  purchase  of  stock  for  the  plaintiff  and  reAuing  to  transfer  the  same  to 
him  or  to  reftmd  the  money  advanced  for  snch  pnrchase,  there  was  a  settle- 
ment between  the  parties,  and  the  plaintiff  accepted  the  defendant's  note  for 
$700, 100  shares  of  a  specified  stoclc,  and  a  due-bill  for  200  shares  of  the 
same  stock,  giving  a  receipt  stating  that  it  was  a  "  receipt  and  settlement  for 
all  claims'*  which  he  held  against  the  defendant;  Eeld  that  this  was  a  con- 
donation of  the  tort,  and  a  waiver  of  the  plaintiff's  right  to  arrast  the 
defendant ;  and  that  it  was  a  proper  case  for  vacating  the  order  of  arrest,  on 
motion, 

THE  plaintiff;  on  or  about  the  7th  day  of  October,  1868, 
employed  the  defendant,  who  had  represented  him- 
self to  the  plaintiff  as  a^^  mining  stock  broker/'  and  a 
member  of  the  New  York  Mining  Stock  Soard,  to  pur- 
chase for  him,  for  cash,  two  hundred  shares'  of  Combina- 
tion Silver  Mining  stock,  and  for  that  purpose  gave  him 
11200,  which  was  more  than  sufficient,  at  the  time,  to 
purchase  said  stock.  The  defendant  boaght  the  stock 
through  some  other  person,  he  not  being  a  member  of  the 
Board  of  Mining  Stock  Brokers,  but  refused  to  surren- 
der or  deliver  the  same  to  the  plaintiff  when  requested  so 
to  do,  upon  any  terms,  notwithstanding  he  wa«  offered 
payment  oi^  any  amount  he  might  claim  to  be  due  him. 
Before  the  defendant  thus  refuse^  to  give  the  plaintiff  the 
stock  purchased  for  him  and  with  his  money,  the  plaintiff, 
at  the  solicitation  of  the  defendant,  on  the  Slst  day  of  De- 
cember, 1868,  lent  him  $500  to  pay  an  amount  the  said 
defendant  stated  he  had  borrowed  on  the  200  shares  pur- 
chased for  the  plaintiff,  which  the  defendant  swore  he 
afterwards  repaid.  The  defendant  also  alleged  that  he  at 
the  same  time  delivered  to  the  plaintiff"  a  promissory  note 
for  $700,  a  due-bill  for  two  hundred  shares  of  Combina* 
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tion  Silver  Mining  Company  stock,  and  one  hundred  shares 
of  Combination  Silver  stock,  and  that  the  plaintiff  received 
the  same  in  full  accord  and  satisfaction  of  all  the  matters 
before  mentioned,  and  of  all  claims  by  said  plaintiff  against 
the  defendant,  for  or  on  account  of  said  matters,  subject  to 
any  future  accounting,  and  thereupon  signed  and  deliv- 
ered to  the  defendant  a  paper  in  words  and  figures  fol- 
lowing : 

"Kew  York,  December  31st,  1868. 

Received  from  E.  F.  Blanchfield,  note  for  seven  hundred 
dollars,  due-bill  for  two  hundred  shares  of  Combination 
Silver  stock  and  one  hundred  shares  of  Combination  Silver 
stock.  The  above  being  a  receipt  and  settlement  for  all 
claims  which  I  hold  against  him,  the  said  E.  F.  Blanchfield. 

Due  bill  or  call,  not  transferable.    '       M.  L.  Kelson. 

Act.  to  be  rendered." 

The  defendant  alleged  in  an  afiSidavit,  that  said  pur- 
chases,  sales  and  transactions  were  the  only  transactions 
of  any  kind  then  pending  between  the  plaintiff  and 
defendant;  that  said  plaintiff  had  never  requested  or 
demanded  of  the  defendant  any  farther  or  other  account 
of  said  transactions ;  that  said  note  had  never  been  pre- 
sented to  him  for  payment ;  that  the  plaintiff  still  holds 
said  call  or  due-bill,  and  has.  never  demanded  the  said  two 
hundred  shares  of  stock  which  it  was  agreed  thereby  to 
deliver,  and  that  the  two  hundred  shares  of  stock  set  forth 
in  the  plaintiff's  first  cause  of  action  are  the  same  two 
hundred  shares  mentioned  in  said  paper,  and  are  the  only 
two  hundred  shares  of  stock  for  which  the  plaintiff  can 
have  any  claim  against  the  defendant ;  and  that  on  a  fall 
and  fair  accounting  of  all  said  transactions,  the  plaintiff  is 
indebted  to  him,  and  has  no  claim  against  the  defendant 
for  the  amount  of  said  note,  or  said  shares  of  stocky  or  for 
any  other  matter  whatsoever. 

The  plaintiff  alleged,  in  his  complaint,  and  an  affidavit^ 
that  the  defendant  failed  and  refused  subsequently  either 
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to  give  the  plaintiff  his  stock,  or  to  repay  him  the  money 
he  had  adranced.  Upon  this  the  plaintiff  hronght  snit 
against  him,  and  had  him  arrested  and  held  to  bail.  Sub- 
sequently a  motion  was  made  to  vacate  the  order  of  arrest, 
and  upon  this  motion  being  denied  an  appeal  was  taken 
by  the  defendant 

Horace  Oraves,  for  the  appellant.  L  The  complaint  joins 
two  causes  of  action,  to  one  of  which  the  remedy  of  arrest 
can  be  applied,  and  to  the  other  of  which  that  remedy  can- 
not be  applied.  The  order  of  arrest  should  have  "been 
vacated  on  that  ground.  (Lambert  v.  SnoWj  9  Abb.  91. 
17  Haw.  517.  MeOovem  v.  Fayn,  32  Barb.  83.  Smith  v. 
Knappy  30  N,  T.  Rep.  681.)  1.  In  the  second  cause  of 
action  the  complaint  does  not  set  forth  that  the  money 
therein  mentioned  was  to  have  been  used  in  a  fiduciary 
capacitjfj  and  it  does  not  charge  the  defendant  with  repre- 
senting that  it  would  be  so  used,  nor  that  it  would  be  used 
for  any  specific  purpose.  It  would  not  be  inconsistent 
with  the  allegations  of  this  complaint  to  suppose  that  the 
stock  had  been  "  turned,'*  for  the  sole  benefit  of  the  de- 
fendant ;  that  the  loan  of  ^^500  was  to  pay  off  the  defend- 
ant's private  debt ;  and  that  for  such  a  debt  the  stock  had 
been  hypothecated.  That  view  of  the  case  is  strengthened 
by  the  agreement  to  return  the  money  the  next  day,  and 
by  the  affidavit  of  the  defendant.  The  loan  was  not  an 
advance  of  money  from  a  principal  to  an  agent,  but  it  was 
an  ordinary  accommodation  loan  from  the  plaintiff  to  the 
defendant,  in  an  independent  capacity,  and  it  has  been  re- 
paid. (StoU  V.  King,  8  How.  298.  Goodrich  v.  Ihinbar,  17 
Barb.  644)  2.  This  cause  of  action,  in  the  strict  meaning 
of  the  term,  would  not  sustain  the  order  of  arrest,  the^ 
grounds  of  which  (if  there  are  any)  are  the  allegations  of 
fraudulent  representations.  Those  allegations  are  no  part 
of  the  cause  of  action  which  is  on  contract,  and  they  are 
improperly  incorporated  into  the  complaint  since  they  are 
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extrinsic  to  the  cause  of  action.  (McOavem  v.  Payn,  32 
Barb.  83.  Grandall  v.  Bryan^  15  Htno.  48.  Smith  v.  Knapp^ 
30  N.  T.  Rep.  581.)  The  order  of  arrest  cannot  be  saidi  m 
the  words  of  the  decisions,  to  ^^  apply''  to  this  cause  of 
action  on  account  of  the  fraudulent  representations ;  the 
representation  that  the  defendant  was  a  broker,  or  a  mem- 
ber of  the  mining  board,  however  false  it  may  have  been, 
would  not  have  induced  the  plaintiflT  to  make  a  loan  of 
the  character  which  we  have  shown  this  to  have  been. 
Such  a  representation  is  not  fraudulent  within  the  mean- 
ing of  the  law ;  it  is  not  material  to  the  transaction.  {Ghreen 
V.  Gordon,  4  ScoU'b  N.  B.  13.  3  Man.  ^  O.  446.  Tayhr  v. 
FUetj  1  Barh.  471.)  3.  If  there  is  any  ambiguity  as  to  the  ' 
nature  of  the  cause  of  action,  the  court  will  determine,  not 
what  cause  of  action  the  plaintiff  has  intended  to  set  forth, 
but  rather  what  cause  of  action  he  must  rely  upon  for  re- 
covery. {Ped  V.  EllioU,  7  Abb.  433.  28  Barb.  200.  16 
How.  485.)  4.  Kot  only  must  the  order  of  arrest  extend 
to  all  the  causes  of  action,  but  the  grounds  of  arrest  as  in- 
volved in  all  the  causes  of  action  must  be  the  same,  other- 
wise  the  order  of  arrest  might  be  set  aside  with  reference 
to  one  cause  of  action  and  stand  with  regard  to  the  others, 
thus  necessitating  dissimilar  judgments  and  dissimilar 
executions  in  the  same  action.  The  order  of  arrest  states 
that  the  case  is  ^^one  mentioned  in  section  179  of  the 
Code."  (9j1J6.  91.  17J5rw.  517.  32jBarJ.83.  ZQN.7. 
Bep.  581.) 

n.  1.  The  plaintiff  waived  any  right  to  arrest  the  de- 
fendant that  he  might  otherwise  have  had,  by  accepting 
th*e  defendant's  note  in  settlement  of  all  the  transactions 
which  were  carried  on  between  the  plaintiff  and  defendant 
up  to  the  3lBt  day  of  December,  1868.  The  note  has  never 
been  returned,  nor  has  the  plaintiff  ever  offered  to  return 
it.  In  fact  it  does  not  appear,  even  from  the  plaintiff's 
affidavits,  nor  from  the  complaint,  that  the  note' was  due 
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when  this  action  was  begnn^  nor  that  it  is  now  dne.  {Sk^ 
$nan  v.  Shafety  14  Abb.  Fr,  449.  MerehanU*  Bank  v.  Dmghtf 
13  Sow.  366.  AUimee  Im.  Co.  v.  Cleveland,  14  id.  408.) 
2.  At  the  time  of  accepting  the  said  note,  the  plaintifiT 
also  accepted,  in  settlement,  one  hundred  shares  of  the 
sto6k  of  the  Combination  Silver  Mining  Company,  and  a 
dne-bill  or  call  for  another  one  hundred  shares  of  the  stock 
of  said  company,  and  thereby  waived  all  right  to  arrest 
the  defendant;  inasmuch  as  he,  the  plaintiff,  with  fall 
knowledge  of  the  fraud,  made  and  accepted  a  settlement 
of  the  very  matters  in  which  he  claims  to  have  been  de* 
frauded.     (2fi  N.  T.  Sep.  103.) 

IIL  After  the  7th  day  of  October,  1868,  all  transactions 
between  the  plaintiff  and  defendant  were  on  joint  account. 
The  parties  to -this  action  were  copartners  from  that  time, 
and  consequently  the  form  of  the  action  should  have  been 
different,  and  the  remedy  of  arrest  ought  not  to  have  been 
resorted  to.    (Oaty  v.  WtHiams,  1  Duevy  667.) 

lY.  In  respect  to  the  alleged  fraudulent  representations, 
and  the  alleged  conversion  of  stocks  and  money,  the  pre* 
ponderance  of  evidence  is  with  the  defendant  He  denies, 
absolutely  and  unqualifiedly,  the  charges  of  the  plaintifl^ 
and  other  circumstances  unite  to  make  the  allegations  of 
the  plaintiff  appear  improbable.  {Allen  v.  McOrase&ny  32 
Barb.  662.  Brodeky  v.  Ihm$y  25  Eow.  471 ;  16  Aib.  Pr. 
251.  MeehUn  v.  Berry,  23  Hm.  380.)  The  improbability 
of  those  allegations  appears  also  from  the  fact  that  all  the 
stock  which  was  purchased  was  in  the  possession  of  the 
defendant  for^a  very  short  time  only.  Mr.  Partridge  held 
it  till  he  failed,  when  it  went  in  with  his  assets,  and  con- 
sequently it  is  impossible  that  the  stock  should  have  been 
converted  by  the  defendant  Besides,  the  plaintiff  was 
indebted  to  the  defendant  at  the   time  of  settlement 

aforesaid. 
y.  The  plfidntiff  ought  to  have  been  put  on  his  guard 
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by  the  circnm8taiice&  UDder  snch  circnmsliances  he  whb 
boand  to  make  inquiries  as  to  the  truth  of  the  aDegations 
'of  the  defendant  He  could  readily  have  informed  him« 
self,  and  neglected  to  do  so,  and  is  remediless.  (  White  v. 
Sewer,  25  Barb.  236 ;.  28  N.  Y.  Bop$  110.  2  Pare,  an  Oant 
773,  Sth  ed.y  and  eaeee  eitedy  ae  foUowe:  Moore  v.  IkirbeviUef 
2  Bibbf  602 ;  Saunders  v.  Hattermanj  2  Iredellj  32 ;  Farrar 
v.  Aleton,  1  Dev.  69 ;  FaUon  v.  Hood,  34  Fenn.  Bep.  365.) 

SuOwan  &  Brachenj  for  the  respondent  The  decision 
of  the  court  at  special  term,  denying  the  motion  to  vacate 
the  order  of  arrest  herein,  should  not  be  reversed. 

L  Because  the  defendant,  in  moving  to  vacate  the  order 
of  arrest,  moved  in  part  upon  the  plaintiff's  aflidavits  for 
the  arrest,  thereby  admitting  them  to  be  true,  and  by  so 
doing  bound  himself  to  abide  by  the  facts  as  therein  set 
forth.  (LovcUl  v.  Martdnj  21  Soto.  238.  EdtAome  v.  Hall, 
4  Abb.  227.) 

n.  The  right  to  arrest  the  defendant  in  this  action  is 
derived  from  its  very  nature,  and  to  vacate  the  order 
would  be  virtually  trying  the  case.  The  whole  object  of 
the  defendant  is  to  show  by  his  affidavits  that  no  cause  of 
action  exists,  and  his  desire  is  to  try  the  cause  upon  ^da- 
vits, which  IB  not  allowable.  {SohnUm  v.  Waae,  2  EtU.  179.) 

m.  When  the  fiftcts  constituting  the  cause  of  action,  and 
the  fiicts  authorizing  the  arrest,  are  identical,  the  order  of 
arrest  will  not  be  set  aside«on  the  ttierits,  unless  the  de- 
fendant clearly  makes  out  such  a  case*  as  would  call  on 
the  judge,  at  the  trial,  either  to  nonsuit  the  plaintiff  or 
direct  a  verdict  for  the  defendant  (Barrett  v.  Oraeie,  34 
Barb.  20.  Levins  v.  Nobte,  15  Abb,  475.) 
• 

By  the  Court,  Clbbkb,  P.  J.  As  to  the  facts  upon  which 
the  order  of  arrest  was  based,  and  which  constitute  the 
gist  of  the  action,  we  would,  in  ordinary  cases,  allow  the 
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former  to  stand  and  abide  the  trial  of  the  isBuea  Their 
troth  or  fidsity,  in  an  action  of  tort,  ahonld  never  be  de- 
cided on  a  motion*  But,  in  this  case,  after  the  perpetra- 
tion of  the  alleged  frauds,  there  was  a  settlement  between 
the  parties;  the  plaintiff  accepting  the  defendant's  note 
for  $700,  100  shares  of  Combination  Silver  stock,  and  a 
dne-bill  for  200  shares  of  that  stock.  This  was  a  waiver 
of  his  right  to  arrest  the  defendant,  and  a  condonation  of 
the  tort 
The  order  should  be  reversed,  with  costs. 

[Nbw  Tobk  Osvbbal  Tbbx,  Korember  1, 1869.    Clwhe,  BMmimd  and  Or- 
Jutioes.] 
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JAMES  T.  BRADY,  Esi^., 

A  mSTINGVISRBD  MeMBBR  OF  TRB  BaR  OF  TRB  CiTr  OF  NeW  YoUC,  DIID, 
AT  HB  RBSIOBNCB  IN  THAT  Cmr,  ON  THB  9TH  OP  FntLVMY,  1 869,  IK 
THB  5 3D  TEAR  OF  HIS  AGE. 


Ac  a  meeting  of  the  Bar,  held  in  the  court-room  of  the  Supreme  Court, 
General  Term,  in  the  new  Court-House,  on  the  1 3  th  da^  of  February, 
1869,  John  £«  Burrill,  Esq.,  from  the  committee  by  whom  it  was  con- 
vened, called  the  meeting  to  order  and  said : 

Gentlemen — ^We  have  gathered  here  this  morning  for  the  purpose  of 
paying  our  tribute  of  respect  to  the  memory  of  our  professional  brother, 
James  T.  Brady.  In  common  with  thousand  of  his  personal  friends 
and  fellow-citizens,  we  have  taken  part  in  his  funeral  ceremonies.  We 
meet  now,  as  his  professional  brethren,  for  the  purpose  of  showing  the 
estimation  in  which  he  was  held  by  the  Bar  of  his  native  city.  I  beg 
leave  to  nominate  as  your  presiding  officer  on  this  occasion  a  gentleman 
who  was  one  of  his  longptt  and  most  intimate  friends-~a  gentleman  who 
has  occupied  a  judicial  position  in  this  city  and  State  for  a  longer  period 
than  any  other  gentleman  now  on  the  bench.  I  nominate  as  your  pre- 
siding officer,  the  Honorable  Daniel  P«  Ingraham,  Justice  of  the  Su- 
preme Court  of  this  State. 
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Upon  Judge  Inokaham  taking  die  chair^  the  Mowiog  gentkmai  weie 
appointed  Vice-Presidents : 


Hon.  Lawia  B.  Woodevfv,  Judge  of  tlie  Court  of  Appeals. 

Hon.  Baicvbl  Blatohtobd,  United  States  District  Jodge. 

Hon.  T.  W.  Clirkb,  Jnstioft  of  the  Bapreme  Court. 

Hon.  JoHH  M.  Barbour,  Chief  Justice  of  the  Superior  Court  of  the  city  of 

New  York. 
Hon.  Geo.  C.  Barrxtt,  Judge  of  the  Court  of  Common  Pleas. 
Hon.  Jaspir  W.  Oilbbry,  Judge  of  the  Supreme  Court. 
Hon.  JoHV  K.  Haokbtt,  Recorder  of  the  city. 
%on,  GiDBOB  J.  TucKBB,  Surrogate  of  New  Tork. 
Hon.  S.  B.  Gabyiv,  District  Attorn^. 
Hbbbt  Nicoll,  Esq. 

On  motion  of  Mr.  C.  A.  Rapallo,  the  following  gentlemen  were  ap- 
pointed  Secretaries : 

Hon.  Hbbbt  Alkbb,  Wm.  C.  Trafhaobb,  Esq., 

H.  W.  BoBiHSOB,  Esq.,  Sidbbt  Wbbbtbb,  Esq., 

Abbaeav  B.  Lawbbbob,  Esq.,         Robbbt  D.  Holmbs,  IBaq. 

m 

Mr.  Augustus  F.  Smith  ofiered  and  read  the  following  resolutions : 

SttoM^  That  we,  the  members  of  the  New  Tork  Bar,  yield,  with  profound- 
est  grief  to  the  omnipotent  flat  which,  in  the  faJl  vigor  and  maturity  of  his 
great  powers,  has  called  from  his  sphere  of  active  useftilness  amongst  us,  oir 
mnch-bdored  friend  and  associate,  Jambs  T.  Bradt. 

Ss§ol90d,  As  the  sense  of  his  professional  brethren,  that  in  his  decease,  the 
social  drcle  has  lost  a  contributor  to  its  ei^oyments,  of  inestimable  Tslue;  the 
bar  has  lost  its  most  brilliant  ornament ;  and  society  at  large  has  lost  a  member 
whose  excellence  of  heart,  combined  with  his  rare  gifts  as  an  orator  and  attain- 
ments as  a  Jurist,  renders  his  death  a  deeply-afflicting  dispensation. 

Mtaok^df  That  in  the  admirable  traits  which  distinguished  the  charaoter  of  j 
our  lamented  brother.  Jurisprudence  is  supplied  with  its  best  practical  vindica- 
tion. They  show  that  in  the  mind  adapted  by  nature  to  great  purposes,  its 
study  and  practice  produce  the  noblest  development— a  champion  of  truth  and 
Justice,  learned,  wise  and  persuasive ;  a  defender  of  innocence,  reliable  and 
unfuling ;  a  consoler  of  poor,  erring  mortality,  in  its  hour  of  trial — second 
only  in  the  benignity  of  its  influences,  to  Faith  and  Piety. 

Mr.  ClarEncb  A.  Sbward  said:  Mr.  Frtsidtnt  and  GmtUma  rf 
the  Bar — ^The  death  of  a  stranger  in  our  household,  be  he  but  a  so- 
journer for  a  night,  always  occasions  a  softened  voice  and  tread,  and 
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ahrays  dodies  us,  if  but  for  a  moment,  with  sadness.  Doubly  great  14 
our  sorrow  when  the  stem  old  reaper  silently  comes,  and  remorselessly 
binds  in  his  sheaf  our  ^uniliar,  best-beloved,  and  most  intimate  friend, 
companion,  brother.  When  that  blow  falls,  submission  seems  to  be  the 
only  resource,  and  silence  the  only  eloquence ;  for  beneath  the  shadow  of 
a  great  affliction  one's  heart  sits  dumb. 

Yet  there  are  occasions  when  the  departed  claims,  for  the  last  time,  his 
identity  in  the  places  which' once  knew  him  so  well;  when  it  seems  to 
be  proper  that  even  great  personal  sorrow  should  find  an  utterance. 

I  cannot  permit  my  brother.  Jambs  T.  Bradt,  to  pass  within  the  tent 
whose  green  veil  never  outward  swings,  without  expressing,  in  a  few 
words,  my  recognition  of  the  loss  of  an  afiection  which  he  always  so 
openly  manifested  and  avowed.  That  afiection  was  ever  fresh,  ever 
present,  and  knew  no  diminution.  For  twelve  years  did  our  intimacy 
daily,  nay,  almost  hourly,  ripen  in  every  possible  phase  of  professional 
and  social  life.  So  earnest  and  so  perfect  was  it  in  its  every  manifest- 
ation, that  I  almost  learned  to  believe  that  which  he  so  often  asserted, 
that  the  h^hest,  purest,  and  most  unselfish  of  all  earthly  afiections,  is 
man's  love  for  man. 

'  You,  my  brethren,  who  knew  him  longer,  as  the  skillfiil,  brilliant 
advocate,  will  pay  just  tribute  to  his  intellect,  which  seemed  ever  to 
renew  its  strength  at  some  unseen  fountain,  and  to  his  silver  speech, 
which  produced  unrivalled  efiect,  both  in  pathos  and  in  mirth.  There^ 
fore  I  will  not  speak  of  those.  It  is  of  the  chief  characteristic  of  the 
man— of  the  chief  characteristic  of  his  heart,  for  that  stamps  the  man*- 
that  I  wish  now  to  speaL 

On  an  occasion  similar  to  this — and  on  none  did  the  characteristic  to 
which  r  allude  more  plainly  manifest  itself — on  the  occasion  of  the  death 
of  Daniel  S.  Dickinson,  he  said :  "  Like  you,  I  honor  greatness,  genius 
and  achievements ;  but  I  honor  more  those  qualities  in  a  man's  nature 
which  show  that  while  he  holds  a  proper  relation  to  the  Deity,  he  has 
also  a  just  estimate  of  his  fellow-men,  and  a  kindly  feeling  towards  them. 
I  would  rather  have  it  said  of  me,  after  death,  by  my  brethren  of  the 
Bar,  that  they  were  sorry  I  had  left  their  companionship,  than  to  be 
spoken  of  in  the  highest  strains  of  gifted  panegyric."  This,  I  think, 
truly  indicates  the  character  of  our  deceased  brother.  He  valued  more 
a  recognition  of  his  worth  as  a  companion,  as  a  fnend,  than  he  did  a 
recognition  of  the  abilities  which  had  been  given  to  him.  This  recogni- 
tion we  all  know  that  he  obtained;  and  that  his  companionship  was* 
prized,  the  instantaneous  gathering  of  sad  &ces  on  Tuesday  last — ^the 
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crowded  cadiedral,  with  its  beautiiid  floral  ofiering  of  cross  and  crowo^ 
and  harp— this  sad  assembly  here  to-day,  where  many  an  eye  is  iKavy 
because  it  long  hath  wept — all  atcesL 

I  think  we  also  know  that  that  which  drew  os  all  towards  him  was, 
what  seems  to  me  to  have  been  his  chief  characteristic — ^his  tender  consid- 
eration  for  others ;  and  this,  by  the  controlling  law  of  his  nature^  was 
invariably  manifested  towards  all,  without  distinction  of  rank  or  person. 
In  the  height  of  professional  contests ;  in  the  bitterness  of  so  much  of 
political  life  as  he  permitted  himself  to  enter;  in  all  the  jealousies  of 
social  intercourse,  he  never  for  a  moment  forgot  due  and  perfect  consider- 
ation for  those  around  him.  At  the  Bar,  it  was  always  manifested 
towards  his  associates;  and  from  his  lips  fell  the  £rst  recognition  of 
ability,  the  first  congratulations  upon  success.  I  never  knew  him  to  be 
engaged  in  a  case  with  others  that  he  did  not  publicly  acknowledge  his 
obligations  to  his  associates,  and  commend  their  efforts  as  of  more  value 
than  his  own. 

The  report  of  his  argument  on  the  trial  of  the  officers  and  crew  of  the 
achooner  Savannab,  where  he  was  surrounded  by  many  as  associates,  and 
by  some  as  opposing  counsel,  so  well  illustrates  this  trait  that  I  may  be 
pardoned  for  recalling  it.  He  there  said :  **  I  have  not  a  word  to  say 
against  my  friend,  the  district-attorney,  (Mr.  £.  Delafield  Smith,)  for 
whom  I  feel  a  respect  I  am  always  happy  to  express ;  nor  against  his 
learned  associate,  Mr.  Evarts,  for  whom  I  have  a  high  regard ;  nor  our 
brother  Blatchford,  who  always  performs  the  largest  amount  of  labor 
with  the  smallest  amount  of  ostentation.  I  was  happy  to  hear  Mr. 
Mayer  on  the  law  of  the  case.  My  learned  friend,  Mr.  Lord,  in  his 
remarks,  so  clear  and  convincing,  called  attention  to  the  lawfulness  of 
privateering.  I  rest  my  argument,  also,  on  the  fact  to  which  Mr.  Sulli- 
van so  appropriately  alluded.  My  friend,  Mr.  Larocque,  has  called  atten- 
tion to  cases  that  might  happen ;  and  I  shall  not  mar  his  argument  nor 
his  example  by  repeating  them,  or  saying  any  thing  in  addition." 

This,  I  repeat,  was  the  prominent  characteristic  of  him  whose  heart 
made  the  appreciation  of  his  companionship  of  more  value  than  a  recog- 
nition of  his  intellectual  force.  There  was  no  jealousy  in  his  laige 
nature ;  nor  timid  apprehension  of  being  overshadowed  by  the  researches 
or  the  abilities  of  others.  But  to  all  he  gave  full  opportunity,  and  to  all 
desert  full  meed  of  praise.  I  doubt  if  one  unkind  word  has  a  lodg- 
ment in  the  memory  of  any  one  of  us.  I  know  that  we  all  remember  a 
thousand  utterances  of  genume,  warm,  heartfelt  sympathy  in  professional 
endeavors.    Towards  the  younger  members  of  the  Bar  was  this  consider- 
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adon  alwafs  especially  manifested.  He  gave  to  them  the  rapport  of  his 
strong  hand,  and  himself  held  it  in  position  till  the  support  was  no  longer 
needed ;  but  it  was  his  tender  consideration  for  others  that  induced  him 
so  to  hold  liis  hand  that  no  one  else  could  see  it.  His  language  to  me 
always  was :  "  Open  the  case ;  use  all  that  either  of  us  have  suggested  or 
discovered.  The  other  side  will  probably  give  me  enough  to  do  to  answer 
their  arguments." 

His  fertile  brain  furnished  suggestion,  argument  and  strategy ;  but  none 
ever  heard,  from  him,  of  the  debt  thus  created.  Generously  he  gave  to 
his  associates  all  that  he  possessed ;  and  he  found  his  reward  in  the  giving. 

Courtesy,  the  offspring  of  consideration,  was  also  his ;  and  it  returned 
with  interest  every  kind,  appreciative  word,  and  it  seemed  so  to  encase 
him  that  harshness  could  never  get  behind  it,  to  make  a  scar  upon  his 
memory.  And.of  him  it  may  be  truly  said,  reversing  the  words  of  Sir 
Thomas  More:  ''He  wrote  the  injuries  that  men  did  to  him  in  dust; 
their  good  deeds  he  engraved  upon  marble.** 

With  such  a  character  as  this,  among  the  associates  of  his  daily  life,  it 
is  easily  to  be  seen  that  aihong  children  there  would  spring  up,  upon  the 
instant  acquaintance,  a  mutual  love;  and  by  them  there  was  always 
strewn  along  the  pathway  of  his  life  the  offerings  of  a  child's  affection. 
The  murmur  of  their  gentle  voices  was  music  in  his  ear ;  and  the  anthem 
commenced  by  them  on  earth — ^which  he  had  so  lately  said  to  Mr. 
Gerard  would  be  the  first  to  fall  upon  his  ear  in  the  world  beyond — ^has 
already  greeted  the  spirit  of  our 'brother  on  its  entrance  to  its  final  home. 
It  was  on  the  affections  of  these  little  ones  that  he  based  his  hope  for  the 
perpetuity  of  that  church  in  which  he  always  believed,  and  which  at  last 
received  him  into  its  bosom.  He  once  said:  "  There  is  one  reason  why 
the  Catholic  church  will  always  exist,  and  grow  stronger,  and  it  is  thlk : 
Every  nigBt  there  are  thousands  of  mothers  who  teach  their  little  chil- 
dren to*  pray  for  the  welfare  of  some  little  brother  or  sister  who  has  gone 
before ;  and  the  belief  that  their  prayers-  oh  earth  can  aid  the  soub  of  the 
dead,  which  our  church  always  teaches,  is  so  pleasing  to  these  little  ones, 
that  they  receive  it  with  gratitude,  and  cling  to  it  and  to  the  churcJi 
which  so  instructs  them ;  and  so  that  church  will  always  be  replenished.'* 
Consideration  for  others  is  readily  to  be  perceived  as  the  basis  of  this 
opinion. 

But,  in  conclusion,  and  borrowing  again  from  his  own  gracefid  utter- 
ance :  '*  When  once  the  feet  have  Men  upon  the  threshold  with  the 
certainty  of  welcome,  it  is  the  saddest  thing  in  nature  to  6el  that  they 
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can  never  pais  that  threshold  more."  There  are  many  thresholds  here 
where  his  feet  were  ever  busy  weaving  anew  the  web  of  social  sympathy, 
where  sorrow  reigns  supreme  to-day — sorrow  that  his  advancing  foot- 
steps will  be  heard  no  more — sorrow  that  his  gonial  greetings  are  hushed 
forever.  It  remains  for  us  only  to  write  his  epitaph :  "  He  was  faithful !" 
— ^faithAil  to  his  abilities,  his  opportunities  and  his  friends — ^faithful,  above 
all,  to  those  to  whom  he  was  father  and  brother,  botii  in  one.  In  the 
language  of  one  of  those  poets  whom  he  loved  so  well : 

"  If  the  spirit  ever  gazes 

From  its  Joumeyings  back ; 
If  the  immortal  ever  tracea 

O'er  its  mortal  track; 
Wilt  thou  not,  oh,  brother,  meet  ua 

Sometimes  on  our  way, 
And  in  hours  of  sadneaa  greet  us, 

As  a  spirit  may  V 

I  move,  sir,  the  adoption  of  the  resolutions. 

Mr.  Francis  B.  Cutting  said :  Mr.  President  and  Gentlemen  $f  the 
Bar — ^Though  laboring,  this  morning,  under  severe  indisposition,  the  loss 
that  you,  and  I,  in  common,  have  just  sustained  is  such  as  to  induce  me, 
notwithstanding,  to  attend  this  meeting  for  the  purpose  of  testifying 
with  you,  the  respect,  the  reverence  and  the  affection  I  had  for  my  friend. 
It  is  not  my  piu'pose  to  detain  you  by  any  remarks  beyond  expressing  the 
great  grief  that  I,  in  common  with  yoii,  feel  in  the  calamity  that  has 
befallen  us.  I  have  known  Mr.  Brady  from  his  very  earliest  manhood. 
I  have  followed  and  watched  with  interest  the  progress  that  he  made, 
professioiudly,  from  the  commencemeiit  of  his  career  until  he  had  ob- 
tained the  highest  honors  of  the  Bar.  He  had  entwined  himself  very 
closely  around  my  heart ;  and  the  separation  has  caused  a  pang  greater 
than  I  have  before  felt,  uidess  it  was  when  one  of  my  own  immediate 
£unily  had  been  taken  from  me^  Endowed  with  a  noble,  a  generous,  a 
magnanimous  disposition,  nature  had  lavished  upon  him  lier  rarest  gifts. 
Intellectually  and  morally,  all  the  qualities  that  could  adorn  a  man  had 
been  bestowed  upon  him,  and  nobly  he  used  them — ^nobly  he  exerted 
them.  In  the  plenitude  of  his  powers,  in  the  meridian  of  his  manhood, 
in  the  zenith  of  his  ^me,  it  has  pleased  Divine  Providence  to  take  him 
from  us.  Long,  and  forever — ^until  each  of  us  shall  be  gathered  unto  his 
fathers,  will  he  live  fresh  in  our  hearts,  and  be  remembered  as  om*  most 
dearly  esteemed,  respected,  and  beloved  brother. 
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Mr.  John  McEeon  said  :  Mr.  President — ^This  solemn  scene  recalls 
to  my  mind  an  expression  of  our  deceased  friend^  on  an  occasion  similar 
to  thisy  when  we  were  engaged  in  paying  the  last  tribute  of  respect  to  a 
distinguished  member  of  the  judiciary :  *'  Of  him  who  so  eloquently  has 
often  spoken  of  our  dead  brethren^  who  of  the  living  can  speak  in  terms 
such  as  he  commanded."  For  myself^  I  confess  my  inability  to  do  tl^t 
justice  which  his  memory  demands  at  our  hands.  I  come  as  •  the  hum- 
blest of  you,  to  cast  my  garland  on  the  marble  home  in  which  lie 
entombed  the  remains  of  him  who,  while  living,  in  .common  with  yon, 
*  I  admired,  and  in  death  sincerely  deplore. 

Mr.  Brady  was  known  to  me  from  his  boyhood.  Bom  in  this  city, 
his  li&  has  been  passed  amongst  us.  His  father,  well  trained  in  classical 
attainments,  imparted  to  his  son  much  of,  that  information,  on  which  was 
reared  his  successful  career.  At  an  early  ^  he  evinced  the  intellectual 
power  which  in  after  life  won  for  him  a  national  reputation.  His  am- 
bition was  to  be  ^  lawyer.  He  had  an  elevated  idea  of  the  mission  of  the 
profession.  He  did  not  view  it  as  a  mere  means  of  the  acquisition  of 
wealth.  He  looked  upon  its  honors  as  far  more  valuable  than  all  the 
"gold  of  Indus  " — far  above  the  transitory  reputations  won  in  high  polit- 
ical positions.  For  the  exercise  of  the  duties  required  by  that  profession, 
he  brought  wonderfiil  advants^es.  His  peculiarly  enga^ng  personal 
appearance  was  one  of  his  great  gifts.  In  addition  to  this,  his  mental 
capacities  were  of  no  ordinary  cKaracter.  He  was  deeply  versed  in  the 
philosophy  of  the  law.  He  wus  not  a  mere  citer  of  precedents — Cantor 
firmulantm — so  denounced  by  Cicero,  but  his  Jaw  was  drawn  fix)m  the 
deep  wells  of  profound  erudition,  and  of  reason.  His  judgment  was  clear 
and  careful ;  his  knowledge  of  human  nature  was  searching,  and  you  have 
frequently  seen  it  developed  in  his  examination  and  cross-examination  of 
witnesses.  To  these  must  be  added  his  urbanity  of  maimer,  and  above 
all  hb  eloquence,  which  was  accorded  by  all  to  be  of  that  order  that  the 
same  words  which  are  inserted  under  the  bust  of  Erskine  may  with  truth 
be  said  of  Mr.  Bradt  :  "  Nostra  ehquentia  forensis  facile  princepsJ*    ■ 

This  gift  of  eloquence  is  not  given  to  all.  The  power  to  sway  the 
will  and  judgment  of  our  Mow-men — to  hold  as  if  by  magic  spell,  the 
intellect  and  the  heart  of  those  whom  we  address,  was  conferred  on  our 
deceased  brother.  Descended  of  a  Celtic  stock,  he  partook  6f  the  fervid 
imagination  peculiar  to  the  race. 

He  was  indeed  a  proud  representative  of  that  Homeric  race  from  which 
he  sprung — ^which  in  the  earlier  day^  of  our  junsprudence,  gave  us  an 
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Emmet  to  adorn  our  Bar,  and  in  later  days  descendants  of  that  race,  who 
have  proved  themselves  not  unworthy  of  the  fame  of  their  predeoesaors. 
The  love  of  the  arcs,  of  all  that  refines,  whilst  it  elevates,  humanity, 
which  characterize  the  Celt,  was  developed  in  BaxDY,  But  his  imagina- 
tion  was  tempered  and  regulated  by  a  severe  judgment  and  taste.  He  poa- 
sessed  in  a  high  degree  a  natural  magnetism  of  manner,  and  subtle  power 
of  sympathetic  feeling  which  bound  his  auditors  to  him,  and  held  them 
captive  to  his  appeals.  Who  will  ever  forget  that  peculiar  manner  of  his, 
iire  all  have  felt  and .  none  can  describe.  *'  It  was  evanescent  as  the 
fragrance  of  the  rose."  Yet  there  was  one  peculiarity  of  his  eloquence 
which  cannot  be  passed  over.  That  genial  warmth  which  came  bubbling 
up  from  his  own  lai^  heart  was  discernible  in  every  sentence.  Whilst 
we  saw  the  torrent  rolling  before  our  eyes,  sweeping  in  its  resistless  power 
every  argument  of  his  opponents,  we  at  the  same  time  saw  that  wit  for 
which  he  was  distinguished  throwing  its  brilliant  sparks  across  the  stream 
of  his  most  serious  aigument.  ^ 

We  may  refer  to  the  period  of  his  introduction  to  the  Bar  of  thb  dty 
as  an  epoch  in  its  history.  In  looking  back  on  the  past,  we  see  rising  before 
us  George  Wood,  treading  with  no  uncertain  step  throi^  the  labyrinths 
of  the  law  of  real  property ;  Daniel  Lord  following,  with  his  legal  eye, 
commerce  over  the  long  and  dreary  waste  of  waters ;  David  Graham,  the 
younger,  and  Ogden  Hofihum,  standing  in  fiill  panoply  of  intellectaal 
power  before  our  criminal  tribunals.  *  Into  the  lists  where  stood  these 
proud  knights,  young  Brady  sprang,  ready  to  contend  with  the  mightiest 
of  them.  How  well  he  contended,  many  of  you  well  remember;  and 
the  honors  now  paid  to  his  memory  are  justified  by  the  triumphs  he  has 
won.  Mr.  Braoy,  with  the  exception  of  filling  the  office  of  the  legal 
adviser  of  the  municipal  authorities,  never  occupied  any  public  office; 
yet  he  was  more  of  a  public  man  than  any  one  amongst  us.  On  the 
great  and  momentous  questions  which  have  agitated  the  country  for  the 
last  thirty  years,  liis  voice  has  always  been  heard,  and  no  man  can  say 
but  that,  on  every  occasion  when  hb  advice  was  given  to  his  countrymen, 
it  was  prompted  alone  by  a  deep  sense  of  responsibility  to  the  interests 
of  hb  country.  No  motive  of  personal  advancement,  no  venal  consider- 
ation of  gain,  was  ever  ascribed  to  him.  Though  we  might  dlBer  with 
him  as  to  his  opinions,  all  agreed  that  they  were  dictated  by  the  highest 
devotion  to  honorable  principle. 

No  man  was  ever  more  admired  by  the  masses  of  our  people  than  Mr. 
Brady.    The  scenes  which  have  been  enacted  before  our  eyes  within  the 
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past  few  days,  are  proof  of  how  he  was  beloved*  No  herald  was  neces- 
sary to  summon  the  populace  to  his  funeral  rites.  When  it  became 
known  that  he  was  dead,  this  great  metropolis  stood  shocked.  His 
brethren  rushed  into  your  court-rooms  to  express  then*  grief.  The  im- 
mense throng  which  crowded  that  old  cathedral,  in  whose  vaults  he  pub* 
lidy,  years  since,  expressed  a  wbh  to  be  entombed,  this  vast  assembly  of 
his  grievmg  brethren  of  the  Bar,  all  loudly  proclaim  the  high  regard  in 
which,  when  livhig,  he  was  held,  and  the  sincere  regret  with  which  his 
loss  is  deplored. 

Standing  by  the  urn  whidi  contains  his  ashes,  from  which  arises  the 
perfume  of  his  manly  qualities  and  his  genial  nature,  kt  us  not  forget  the 
lesson  his  life  teaches  to  our  profession,  that  its  highest  rewards  may,  as 
was  said  of  Erskine,  be  obtained  without  the  sacrifice  of  honor  or 
consistency* 

Mr.  JoHir  Graham  said:  Our  loss  is  almost  beyond  computation. 
We  bow  with  submbsion  to  this  aflieting  bereavement.  We  all  acknowl- 
edge  its  weight.  We  are  none  of  us  presumptuous  enough  to  question, 
or  repine  at,  its  wisdom.  While  we  pour  forth  our  tears,  we*  do  not 
mourn  as  those  who  are  unsustained  by  gratefid  reflections  or  pleasing 
reminiscences.  The  obsequies  of  our  departed  brother  are  over.  We 
have  had  the  melancholy  gratification  of  following  his  remains  to  their 
long,  last  home.  We  have  seen  his  body  committed  to  its  moiSier  earth, 
honored  and  consecrated  by  the  most  sacred  and  exalted  ntes  of  his  church ; 
the  flight  of  his  soul  has  been  succeeded  by  her  petition  that  he  soon  may, 
and  the  expression  of  her  belief  that  he  inevitably  will,  become  an  inmate 
of  those  mansions  not  made  with  hands,  and  eternal  in  the  Heavens.  All 
that  is  now  left  to  us  of  him  is  his  memory,  and  we  are  here  convened  to 
rear  to  it  a  monument,  though  impalpable,  yet  enduring,  "  Monitmenttim 
are  perrennius^ 

To  epitomise  the  life  of  such  a  man — ^to  present  the  rich  endowments 
of  hb  mind,  the  sublimating  qualities  of  hb  heart,  and  all  the  commend- 
able elements  of  hb  character-^within  the  range  of  condensation,  is  to 
me  an  absolute  impossibility.  The  career  of  such  a  man  demands  both 
the  pen  and  the  tomes  of  the  biographer.  It  b  not  the  language  of  adula- 
lation  to  say  that  so  numerous  were  his  virtues,  and  so  countless  were  hb 
chums  upon  our  admiration  and  esteem,  that  it  wouki  be  easier  to  tell 
what  he  was  not  than  what  he  was.  Take  him  for  all  in  all^  we  shall 
not  soon  lopk  upon  hb  like  again.     He  was  possessed  of 


"  A  coffibmalion,  knd  a,  fonn,  indeed, 
Where  ersty  god  did  seem  to  set  tils  ma]. 
To  give  the  world  assurance  of  a  """," 

In  his  domncic  reUciona,  u  a  son  and  a  brother,  he  was  without  ianlt 
and  without  blemish.  Bereaved  of  iiis  parent)  at  an  early  period  of  his 
life,  he  became,  and  long  condnued  to  be,  the  head  and  protector  of  a 
iatherlcss  and  motherleas  &mily.  His  devotion  to  ttuit  fkmily  'a  hit 
highest  panegyric.  As  they  divided  with  him  his  obecutcr  and  lest 
attractive,  90  they  roK  with  Itim,  and  became  the  glurera  of  that  bt[>pt' 
neas  which  attended  his  brighter  and  more  pttisperous  days. 

As  a  lawyer,  he  was  great  in  every  department  of  his  profemoo. 
Every  branch  of  it  witnessed  and  acknowlei^ed  hb  ability ;  and  it  would 
be  uajuU  to  hia  memory  to  assert  that  he  shone  in  one  sphere  of  it  taott 
than  anotlier.  I  have  ventured  to  fiiinlc  that  what  we  call  the  science 
of  the  law  is  but  the  application  of  the  religion  of  tlu  great  Creator  to 
the  adininiitraticm  of  the  aKiirs,  and  the  settlement  of  the  concerns,  of 
this  liic.  If  to  be  versed  in  the  great  principles  of  moral  rectitude,  wiuch 
are  identified  with  and  attached  to  that  system  of  morality  of  which  the 
divine  Workman  Himself  is  the  author,  is  to  be  a  great  lawyer,  then  wai 
our  deceased  brother  a  great  lawyer.  The  emergencies  and  exigencies  of 
time  and  locality  may  require  the  interl^rence  of  a  secular  le^slatore,  but 
to  be  Amtliar  with  those  great  principles  I  have  adverted  to,  conttitntet 
the  chief  excellence  and  the  greatest  qualifications  of  a  true  lawyer. 

As  a  scholar,  none  will  dispute  the  claims  of  our  deceased  brodier. 
He  was  descended  from  a  (uhtr  who  was'  well  known  as  one  of  the 
most  finished  private  scholars  of  lus  day.  Probably  the  largest  part  of 
the  patrimony  Ming  to  him  from  that  father,  in  additicm  to  a  clear  and 
good  characttr,  was  the  finished  education  conferred  upon,  and  comma- 
nicated  to,  him. 

In  all  the  relations  of  life,  he  was  a  perfect  and  polished  gentleman. 
He  was  never  known  to  compromise,  or  entirely  put  off  or  repudiate, 
that  character.  In  the  performance  (^  professional  duty  he  was  ever 
ready.  He  was  signally  and  strongly  marked  by  quickness  of  perception, 
by  the  unusual  rapidity  of  his  tactics,  and  by  the  uniform  souitdness, 
and  almost  infallibility,  of  his  judgment.  As  a  speaker,  he  enjoyed 
the  sobriquet  of  being  the  Curran  of  this  Bar.  Every  weapon'  con- 
tained in  the  amv>ry  of  the  true  rhetorician  he  couM  command  to  his 
use,  and  wield  with  tlie  utmost  skill  and  dexterity.  Reasoning,  wit, 
sarcasm,  irony,  invective,  pathos   and  elegance  were  all   his.     In  his 


diipoution  he  was  ever  genial,  ever  steidy )  he  ndther  provoked  nor  did 
he  nurture  animosities.  Throughout  his  whole  life  he  wm  a  great 
Fetpecor  of  religious  things,  and  his  leverence  lor  the  Bible  was  on  every 
occasion  aclmowledged. 

I  had  the  honor,  a  number  of  yean  ago,  of  being  issockted  With  him 
in  a  lister  city,  the  capital  of  our  nation.  In  the  case  of  a  client  wluwe 
defense  involved  the  consideration  if  the  sanctities  attending  the  existence 
and  purity  of  the  marriage  relauon.  On  that  occasion  I  had  the  honor — 
and  it  was  an  honor  which  I  am  glad  belonged  to  me — of  introducing 
into  a  court  of  justice  the  precepts  of  the  Bible.  I  planted  my  foot  upon 
it  as  the  great  law.  It  was  supposed  that  as  marriage  was  a  heavcn- 
creaied  and  heaven-descended  institution,  the  best  way  to  ascertain  the 
nnctiQes  environed  in  that  lelaiy^n  was,  by  resorting  to  the  canons  of 
the  Great  Being  who  had  instituted  it.  Tlie  introducdon  of  the  Bible 
into  court,  on  that  occasion,  met  the  approval  of  all  my  anoeiatet,  and 
of  none  more  feelingly  and  sincerely  than  of  the  departed  brother  whose 
memory  we  hare  here  met  to  hon^r  and  to  respect.  In  the  exercise  of  one 
of  his  greatest  qualities — his  wit — he  was  always  judicioos,  and  never — 
tfever,  certainly  not  intentioDally — wounding.  I  rememixr  on  oneocca- 
uon,  iKarly  twenty  years  ago,  being  present  tn  a  criminal  court,  wliere 
he  was  engaged  in  tlie  defense  of  a  criminal  accusation.  1  happened 
to  be  present  at  the  very  time  the  ^ce  was  produced  in  coart,  and  bom 
the  very  Krror  which  attended  the  exhibition  of  the  vice  to  the  jury,  it 
yras  perfectly  apparent  chat  the  mere  presence  of  that  piece  of  proof  was 
almost  fatal  to  the  prospects  of  his  client.  I  remember  the  rebuke  he  . 
administered  to  the  attempt  to  overawe  or  improperly  influence  the  jury 
by  its  production ;  and  when  it  was  stated  to  him  by  the  prosecuting 
attorney  of  the  county  that  the  vice  had  not  yet  been  ofiered  in  evidence, 
the  Vetort  he  made  completely  neutralized  and  destroyed  the  efiect  of  the 
exhibition.  "  I  not  only  object  to  the  intrpduction  into  the  cue,  but 
to  the  very  exhibition  in  the  presence  of  the  jury,  of  the  vices  of  our 
learned  and  worthy  District-Attorney." 

His  sodaUlity  was  a  marked  and  prominent  element  of  his  character. 
He  had  the  greatest  capacity  for  adapting  himself  to  the  sodety  in  which 
he  moved.  He  could  be  the  companiorf  of  the  old  or  the  young ;  his  trans- 
itions from  grave  to  gay,  and  lively  to  severe,  were  probably  happier  and 
more  succcssfiil  than  those  of  any  other  person  within  the  pale  of  our 
knowledge.  Another  trait  of  his  characttr  stood  forth — it  was  his  charity. 
Probably  no  man  who  has  flourbhed  in  the  ranb  of  our  profctdon,  in  our 


64S  IN  MEMORIAM. 

dme,  ever  dirtribnted*  m  the  way  of  money  and  profesabnal  servioa,  die 
aune  amonst  of  charity  as  our  beloved  brother. 

Poverty  vf as  always,  to  him,  a  welcome  client ;  and  even  when  he 
was  called  upon  to  represent  the  wealthy,  he  never  dkl  himself  the  jnstioe 
to  snfirirndy  tax  their  abundance  to  compensate  his  exertions  in  tlie  dis- 
charge of  professional  duty. 

,  But,  alas  I  his  capacious  head,  his  broad,  impodng  brow,  his  counte- 
nance, the  index  to  and  mirror  of  his  heart,  are  never  moie  to  be  seen 
among  us. 

To  the  rising  members  of  our  profession  this  visitation  appeak  ymth 
peculiar  force,  and  addresses  itself  with  well-timed  and  apposite  instnict- 
iveness.  However  death  nuy  invade  and  thin  out  our  ranks,  the  aflUrs 
of  this  life  require  that  these  places  should  still  be  filled./  Some  one  is 
demanded  to  fill  the  void  which  has  been  created  by  the  departure  of 
our  beloved  Brady.  Who  is  he  to  be  ?  Who  shall  he  be  ?  Who^  among 
the  rising  members  of  our  profession,  are  girding  on  their  armor  for  the 
contest  which  is  before  them  ?  Who  among  them  are  devoting  their  days 
and  nightt  to  study  and  to  toil,  ransacking  the  rich  storehouse  of  legal  and 
general  knowledge,  to  gain  to  themselves  the  wisdom  of  those  who  have 
already  passed  from  the  sphere  of  their  worldly  usefulness  ?  The  duties 
which  awaited  our  beloved  brother,  had  he  lived,  stiU  remain.  Who, 
among  the  rising  members  of  the  profession,  are  devebping  and  adding  to 
their  stock  of  strength,  so  as  to  qualify  them  for  the  assumption  and  dis- 
charge of  those  duties  ?  Let  all  of  us,  young  and  old,  extract  from  this 
visitation  its  appropriate  moral  While  it  admonishes  us  of  the  unoer^ 
tainty  and  unreliableness  of  human  life,  let  it  also  resolve  us,  as  was  the 
lesohidon  and  practice  of  our  departed  brother,  never  to  lower,  but  to 
exalt,  the  science  we  profoss,  and  to  raise  higher  and  stiD  higher  the 
standard  around  which  we  gather.  Let  us  emulate  his  virtues ;  let  us 
imprint 'upon  our  recollections  his  noble  example,  and  long  keep  hu  mem- 
ory green  in  our  souls,  looking  to  that  hand  which  has  smitten  us  to 
assuage  the  pain  consequent  upon  its  own  blow. 

"  Bemembering,  Heavenly  Father, 
That  sorrow  tonchqd  by  Thee 

Grows  bright,  with  more  than  raptorous  ray, 
As  darknesB  shows  us  worlds  of  light 

We  never  saw  by  day." 
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£•  Dblafibld  Sumiy  £s<^  said :  Mn  President — I  know  well  thtt 
occasions  like  this  are  best  adorned  by  those  who  bring  to  them  the  dig- 
nity of  years,  the  lustre  of  learning,  the  glory  d[  renown.  And  I  rejoice 
that  while  the  scythe  of  death  has  been  busy  in  oar  midst,  peers  of  our 
illustrious  friend  still  remain  to  honor  his  obsequies.  Yet  it  must  be 
acknowledged  that  Jamis  T.  Bradt  possessed  characteristics  extraordinary 
in  degree  if  not  in  kind,  calculated  to  inspire,  and  to  justify,  ^  younger 
and  humbler  members  of  his  profession,  a  desire  to  press  forward,  and 
stuid  among  the  foremost  at  his  bier. 

Juniors  and  even  juveniles  at  the  bar ;  aspirants  upon  the  very  thresh- 
old of  manhood ;  youths  still  lingering  in  academies  and  schools ;  and 
little  children,  tender  as  those  our  Saviour  caressed,  were  as  dear  to  his 
presence  as  the  most  accomplished  of  the  crowned  incell^tud  princes 
with  whom  it  was  his  pride  to  cope  in  the  forum,  and  his  delight  to 
mingle  in  social  fbtivities. 

To  all  who  approached  him,  in  his  life,  rang  out  the  welcome  of  his 
cheerful  voice.  By  its  dying  echoes,  all  alike  are  summoned  to  his  tomb. 
The  greatest  who  kneel  there  must  make  room  for  the  least.  If,  at  the 
home  so  lately  his,  where  we  looked  upon  his  hxx  Sot  the  last  time ;  if^ 
from  the  coffin,  which  was  buried  in  flowers  before  the  cold  earth  had 
leave  to  press  it,  his  eyes  could  have  opened  and  calmly  viewed  the  scene, 
no  floral  harp,  no  cross  nor  crown,  however  beautiful  or  elaborate,  woukl 
have  won  a  sweeter  smile  than  the  simplest  wreath  that  struggled  for  its 
place  in  the  general  profusion. 

His  kindness  and  courtesy  were  universally  bestowed ;  and  in  view  of 
this,  it  is  remarkable  that  they  were  so  singularly  acceptable  and  flatter- 
ing to  every  individual  who  came  within  their  reach  But  they  were  a 
matter  of  heart,  not  manner — too  respectful  to  oflrnd,  too  genuine  to  be 
resisted.  As  the  generous  light  of  the  sun  may  illumine  half  the  world, 
yet  the  rays  that  ^  on  us  seem  peculiarly  our  own ;  so  the  genial  glow 
of  his  kindness  cheered  us  all,  and  yet  each  felt  himself  the  special 
recipient  of  his  favor. 

There  were  times,  however,  when  his  genorosity  became  marked  and 
demonstrative.  It  was  interesting  to  observe  with  what  judgment  and 
taste  it  even  then  was  guarded  and  directed.  In  the  celebrated  trial  of 
the  **  Savannah  Privateers,^  to  which  a  preceding  speaker  referred  with 
great  kindness  to  both  the  living  and  the  dead,  where  we  felt  the  blows 
which  he  delighted  to  deal  upon  a  prosecution,  he  was  associated  with 
some  eminent  advocates,  and  also  with  some  unknown  to  professional  fiune 
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or  experience.  In  his  matchless  address  to  the  jniy  he  repeated^  wiA  care- 
fbl  credit^  some  of  the  arguments  which  these  humbler  allies  had  used* 
and  paid  them  a  tnbute  of  praise  not  less  just  in  conception  than  delicate 
IB  expression.  Of  the  four  leading  counsel  there  arrayed — Lord,  ETarts, 
Brady,  Larocque— three  have  gone  to  their  long  home. 

In  the  prominent  cases  of  Him  and  of  Haytut^  arising  under  the  laws 
for  the  suppression  of  the  skve  trade;  and  in  the  great'  fraud  case  of 
Kobnstamm^  it  will  not  be  easy  to  forget  either  the  ability  of  hb  de- 
fenses, or  his  subsequent  assurance  of  sympathy  in  the  anxious  kbors 
which  those  prosecutions  involved. 

He  never  entered  a  court-room  but  smiles  from  the  Bench  and  Bar 
responded  to  his  presence.  He  never  appeared  upon  a  platform  but  to 
be  greeted  by  thronging  auditors.  No  banquet  saw  diminished  guests 
while  he  remained  to  speak. 

"  From  the  charmed  council  to  the  festiTe  board. 
Of  human  feelings  the  Unbounded  lord." 

A  Uwyer,  an  orator,  a  scholar,  a  gendeman,  aU  that  these  made  him 
was  ^ven  to  his  country  in  her  day  of  danger,  and  to  the  land  of  his 
ancestors  in  every  hopeful  struggle. 

Great  in  intellect,  great  in  heart-'-*- 

"  See  wbat  a  grace  was  seated  on  this  brow, 
Hyperion's  curls ;  the  front  of  Jove  himself." 

Our  hearts  may  well  be  touched  as  they  rarely  have  been.  Words, 
unless  of  fire,  tears,  unless  of  blood,  should  only  mock  their  griefl 

"  7e  orators,  whom  yet  our  councils  yield, 
Mourn  for  the  veteran  hero  of  your  field ! 
Ye  men  of  wit  and  social  eloquence, 
He  was  your  brother — ^bear  his  ashes  hence ! 
While  powers  of  mind  almost  of  boundless  range, 
Complete  in  kind,  as  various  in  their  change. 
While  eloquence,  wit,  poesy  and  mirth, 
That  humbler  harmonist  of  care  on  earth, 
Survive  within  our  souls — while  lives  our  sense 
Of  pride  in  merit's  proud  predminenoe, 
Iiong  shall  we  seek  his  likehess — ^long  in  vain." 

When  **  a  mighty  spirit  is  eclipsed  '•—when  death  comes  to  the  noble 
and  the  brave,  we  cannot  but  be  glad  it  is  the  common  lot.     We  would 
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not  shrink  forever  from  the  dark  path  which  they  are  forced  to  tread. 
We  would  not  £ul  to  seek  them  at  last  in  the  better  workl  beyond. 

Gentle,  genial,  generous  spirit !  Our  hearts  shall  long  resound  with 
the  sweet  music  of  the  solemn  cathedral,  which  breathed  a  prayer  for  thy 
peace  and  rest. 

«  «__  stay  not  thy  career ; 
I  know  we  follow  to  eternity !" 

Hon.  John  K.  Porter  said:  If  an  artist  could  produce  a  per&ct 
likeness  of  James  T.  Beady,  as  we  have  seen  him,  under  the  inspiration 
of  a  great  theme,  and  in  the  glow  of  earlier  manhood,  we  should  scarcely 
need  any  thing  more  to  convey  to  aftei^times  the  living  impress  of  the 
man.  In  that  intellectual  and  beaming  &ce,  lighted  up,  as  it  often  was, 
with  almost  womanly  grace  and  beauty,  shone  out  the  character  and  the 
genius  which  made  him  the  most  popular  advocate  of  his  time.  But, 
even  if  this  were  possible,  we  would  not  willingly  part  with  him  at  the 
portals  of  the  grave  without  uniting  in  an  expression,  with  one  accord, 
of  our  a£ection  and  admiration  for  the  man,  and  of  the  pride  with  which 
we  cherish  his  name. 

When  the  sad  tidings  of  his  death  reached  us,  on  Monday  morning 
each  of  us  felt  a  sudden  sense  of  solitude,  as  if  a  light  had  gone  out  in  our 
dwelling ;  and  we  can  heartily  sympathise  *  with  the  feeling  which,  on 
the  day  of  the  funeral,  held  the  multitude  around  the  thronged  cathedral, 
waiting  through  the  burial  service  to  catch  the  last  ^otes  of  the  dying 
requiem.  Those  who  witnessed  that  scene  needed  no  other  assurance 
that  there  were  mourners  at  many  firesides  which  had  been  cheered  by 
our  brother's  bene&ctions,  and  that  thousands  of  hearts  beat  in  unison 
with  ours. 

There  was  perhaps  no  man  in  the  city  of  New  York  who  united  so 
many  elements  of  popular  strength,  or  who  could  have  wielded  them  to 
better  purpose,  if  he  had  chosen  to  make  them  subservient  to  the  ends 
of  personal  ambition.  His  frank  and  open  nature,  hb  striking  and  manly 
presence,  and  his  captivating  and  fervid  eloquence,  made  him  one  of  the 
acknowledged  masters  of  assemblies ;  but  his  spirit  of  personal  indepen- 
dence, and  his  taste  for  more  congenial  pursuits,  disinclined  him  to  the 
position  of  a  leader,  except  in  his  own  profession. 

So,  too,  in  the  department  of  letters,  with  his  liberal  and  varied  cul- 
ture and  his  brilliant  powers  as  a  writer,  he  would  have  found  it  easy  to 
attain  another  order  of  distinction,  which  to  many  is  fiill  of  attraction ; 
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but  his  nature  was  too  genial  and  social  to  subnlit  to  schohatic  sednsian^ 
and  he  chooe  rather  to  commune  with  men  eye  to  eye,  in  the  scenes  of 
more  active  life. 

No  one  could  be  more  indlfierent  to  die  prizes  of  political  life.  He 
declined^  without  a  moment's  hesitation,  the  high  office  of  Attomej-Gen- 
eral  of  the  United  States— *4i  positicm  which  no  man  in  the  countxy 
would  have  filled  more  gracefully. 

The  conmion  desire  for  wealth  was  one  which  he  did  not  share.  In 
the  enjoyment  of  a  princely  professional  income^  he  gave  away,  with  an 
open  handy  that  which  he  might  easily  have  so  invested  as  to  roll  up  the 
fortune  of  a  millionaire ;  but  we  cannot  doubt  that  he  chose  wisely,  in 
view  of  the  universal  manifestations  of  grief  at  hts  death,  and  of  the 
prayers  and  benedictions  which  followed  him  to  the  tomb. 

It  was  in  his  personal'  and  professional  characters,  that  he  gained  the 
marked  preeminence  which  makes  his  life  a  record  of  hobor.  Others 
have  spoken  of  the  social  traits  and  personal  virtues  which  rendered  his 
character  so  attractive  in  all  his  private  relations ;  and  of  those  who 
had  the  happiness  to  be  numbered  among  his  fiiends,  there  is  probably 
not  one  who  does  not  feel  that  with  the  death  of  our  brother,  a  part  of 
the  sunshine  of  his  own  life  is  gone. 

The  same  characteristics  which  gave  him  such  a  hold  upon  us  in  our 
social  and  personal  relations,  were  among  the  elements  of  power  which 
contributed  to  his  eminent  success  as  an  advocate.  His  chivalric  and 
manly  bearing  disarmed  hostility  and  envy.  His  frank  and  generous 
nature  attracted  the  sympathy  of  the  jury.  His  personal  rectitude  and 
honor  conmianded  the  confidence  of  the  Bench.  So,  too,  his  intrepidity 
of  spirit,  his  loyalty  to  truth,  and  fervor  of  conviction,  imparted  to  his 
eloquence  a  peculiar  power,  which  was  oftentimes  resistless. 

He  had  other  advantages  which  are  rarely  combined,  even  widi  those 
who  have  risen  to  eminence  at  the  Bar.  He  not  only  had  a  thorough 
mastery  of  the  principles  of  the  law,  but  a]so  a  wide  and  varied  cultnte 
in  almost  every  department  of  liberal  science,  which  gave  him  boundless 
fertility  of  illustration,  in  argument.  His  perception,  too,  was  so  rapid, 
his  mind  so  clear,  and  his  memory  so  retentive,  that  facts,  as  they  were 
presented  in  the  course  of  trial,  ranged  themselves  in  appropriate  order  by 
processes  of  analysis  and  induction  which  were  almost  simultaneous. 
Indeed,  in  dealing  with  disjointed  facts,  he  exhibited,  at  times,  a  power 
so  rare  as  to  seem  creative.     Give  him  the  bones,  and  he  would  not  only 


m  MEMORIAM.  663 

shape  them  into  the  skeleton^  bat  he  would  clothe  them  tnew  with 
breathing  life. 

His  fiiculties  were  in  just  equipoise.  He  rarely  had  occauon  to  retrace 
hiB  steps.  He  had  that  unfailing  common  sense  which  Shiel  happily  de- 
nned as  '^  the  logic  of  common  life."    His  elements  of  strength  were  so 

* 

admirably  compacted,  that  the  ease  with  which  he  achieved  results  often 
diverted  attention  from  the  means  by  which  they  were  wrought  out. 
Perhaps  the  most  marked  characteristic  of  his  arguments  was  the  easy' 
blending  of  strength  with  grace,  which  enabled  him  so  imperceptibly  to 
produce  the  impression  he  desired,  t)iat  it  seemed  to  the  listener  the 
thought  of  his.  own  mind,  rather  than  the  conclusion  to  which  he  was 
led  by  the  reasoning  of  the  advocate.  His  mode  of  discussion  was  sug- 
gestive, and  the  auditor  insensibly  became  his  ally,  by  following  out  the 
line  of  argument,  from  the  point  at  which  the  speaker  designedly  paused, 
to  indulge  in  some  passing  episode.  His  manner  was  so  easy  and  grace- 
ful that  before  his  adversary  appreciated  the  tendency  of  the  speech,  a 
lodgment  was  often  made  in  the  mind  of  the  jury  which  no  answering 
aigument  couki  remove.  He  was  an  archer  whose  shaft  went  always 
straight  and  true  to  the  mark.  He  often  carried  a  cause  by  a  passing 
felicity  of  thought  and  expression,  appreciated  only  in  its  practical  efiect, 
like  the  stroke  of  Sakdin's  blade  as  it  divided  the  cushion  of  down. 

Whatever  he  touched  he  invested  with  light  and  beauty.  From  the 
moment  he  appeared  in  a  cause,  it  assumed  a  new  and  dramatic  interest. 
It  was  sure  to  be  enlivened  by  wit  and  eloquence,  and  the  monotony  of 
forensic  discussion  was  often  relieved  by  passages  of  exquisite  pathos  and 
beauty.  His  rbetoric  was  unstudied,  and  all  the  more  efiective,  as  it  was 
the  mere  incident,  and  never  the  aim,  of  the  speech.  What  he  would 
say,  on  any  given  occasion,  none  of  his  auditors  could  foresee ;  but  all 
were  assured,  before  he  opened  his  lips,  that  new  light  would  beam  on 
the  subject  upon  which  he  rose  to  speaL  Eloquent  as  he  was,  his 
gi'eatest  triumphs  were  those  which  he  won  by  sheer  intellectual  force./ 
In  reading  the  reports  of  his  fbrensic  speeches,  it  is  interesting  to  observe 
their  completeness  as  close  «and  vigorous  arguments ;  while,  at  the  time 
of  their  delivery,  the  attention  of  all  but  the  court  and  jury  were  mainly 
attracted  by  the  grace  of  his  style  and  the  charm  of  his  elocution.  In 
this  respect/  many  of  his  noblest  productions  were  not  unlike  the  Corin- 
thian pillar,  in  which  the  strength  of  the  column  is  lost  sight  of  in  the 
symmetry  of  its  proportions  and  the  beauty  of  its  decoration.  He  never 
exhausted  his  resources  in  a  single  efibrt.    Great  as  the  speech  might  be. 
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we  felt  thtt  the  speaker  was  greater^  and  that  he  needed  only  an  occasion 
to  rise  to  new  heights  of  eloquence  and  power.  Jf  his  had  been  the 
exceptional  case  of  genius  wholly  free  from  infirmity,  we*  could  hardly 
have  entertained  for  him  a  more  admiring  afiection ;  for  his  was  one  of 
those  noble  natures  which,  like  the  mariner's  needle,  if  it  sometimes 
seemed  to  vibrate,  always  trembled  back  to  the  pole.  We  mourn  his 
early  death,  as  the  extinguishment  of  one  of  the  brilliant  lights  of  the 
American  Bar.  We  mourn  it  as  the  loss  of  a  brother  and  a  friend,  who 
has  left  an  impression  upon  us  all  which  time  can  never  efiace.  Those 
of  our  number  who  are  still  young  will  cherish  his  memory  when  they 
come  to  be  old,  with  the  freshness  and  warmth  of  youthful  love  and 
remembrance. 

'Hon.  Charles  P.  Daly  said:  Mr,  Chairman — ^I  have  been  asked 
by  the  conunittee  to  say  something  upon  this  occasion.  I  feel  that  they 
have  a  right  to  expect  it,  as  I  have  known  our  lost  friend  and  brother 
longer  and  more  intimately  than  any  one  in  this  meeting;  and  yet  it  is 
that  very  circumstance  which  makes  it  more  painful  and  difficult  for  me 
to  discharge  such  a  duty,  than  it  would  be  for  any  other  gentleman 
present. 

He  was  the  earliest  friend  of  my  youth.  A  large  portion  of  his  life 
was  my  life.  I  have  known  him  from  the  time  that  we  sat  together — 
he  at  the  age  of  seven,  and  I  at  the  age  of  si^  on  the  same  bench  in  his 
father's  school-room — ^forty-six  years  ago.  It  is  very  difficult,  therefore, 
for  me,  Mr.  Chairman,  to  discharge  this  duty,  bound  up  as  it  is  with  so 
many  memories,  extending  over  such  a  range  of  years,  and  interwoven 
with  so  many  incidents  of  a  friendship,  beginning  so  early,  and  ending 
only  with  death. 

I  will,  as  well  as  I  can,  say  in  a  few  words  what  it  may  be  appro- 
priate that  I  should  say  respecting  him  after  what  has  been  already  said. 

His  fether,  a  man  of  considerable  acquirements  as  a  scholar,  kept  a 
school  in  Warren  street,  in  this  city,  where  he  taught  a  limited  number 
of  pupils,  but  two  or  three  only  of  whom  survive,  one  of  them  being 
the  present  Archbishop  of  New  York.  In  that  school  I  remember  him 
— a  little  boy  with  a  large  head  and  a  very  small  frame.  I  think  I  see 
him  now,  with  his  great  head  bending  over  his  desk,  and  his  little  feet 
pkying  beneath  it ;  his  mind  intensely  iixed  upon  his  lesson,  which  he  was 
rather  slow  to  acquire ;  for,  as  has  been  the  case  with  many  remarkable 


IN  MEMORIAM.  65$ 

men,  in  early  youth  he  gave  little  or  no  indication  of  the  brilliant  qualities 
by  which  he  was  afterwards  distinguished. 

I  give  this  as  the  impression  of  his  schoolmates ;  it  was  not  that  of  his 
fether,  who  always  regarded  him — though  a  shy  and  retiring  lad — as  a 
self-reliant  and  remarkable  boy^  who  would  one  day  make  a  figure  in  the 
world.  .  I  remember  him,  and  such  of  his  schoolmates  as  survive  will 
remember  him,  as  a  great  warm-hearted  little  boy;  exceedingly  unselfohj 
most  affectionate  in  his  attachments  to  his  yousg  sirhool  companions, 
and  exceedingly  beloved  by  them;  qualities  which  in  his  subsequent 
career,  amid  the  distinction  that  attended  it,  were  never  abated  nor  extin- 
guished, as  every  one  knows  that  knew  him,' or  was  ever  brought  into 
personal  contact  with  him.  As  an  evidence  of  this  I  jpay  mention  a 
touchmg  incident :  An  humble  Irish  serving- woman,  employed  in  a  house 
where  he  had  been  staying  temporarily,  bought,  after  hearing  of  his  death, 
out  of  her  small  earnings,  a  camellia,  and  bring^  it  to  the  door  of  his 
late  residence  in  Twenty-third  street,  requested  that  it  might  be  laid  upon 
his  coffin.  This  beaudfid  feature  in  his  character,  which  xiistinguished 
him  even  more  than  his  intellectual  qualities,  was  one  constantly  apparent 
in  the  relations  of  private  friendship;  and  it  is  therefore  exceedingly 
difficult  for  nie  to  dwell  upon  it. 

Of  his  many  professional  accomplishments  I  will  refer  to  one,  inas* 
much  as  it  was  the  onq  by  which  he  was  so  eminently  distinguished.  It 
is  said  that  great  orators  are  made  by  study,  care  and  practice.  In  his 
case  it  was  otherwise.  He  had  no  early  forensic  training  I  heard  his 
first  public,  political  speech,  and  I  was  present  at  the  first  trial  of  any 
importance  in  which  he  sunmied  up  to  a  jury — the  latter  (I  think  an 
insurance  case) — was  one  in  which  Mr.  O'Conor  was  opposed  to  him. 
On  both  of  these  occasions  he  was  as  perfect,  and  elicited  as  much  admi* 
ration  and  applause,  on  the  part  of  those  who  heard  him,  as  he  ever  did  in, 
the  later  efforts  of  his  maturer  years.  There  was  the  same  unhesitating 
command  of  language ;  there  was,  as  Judge  Porter  has  called  it,  the  same 
"boundless  felicity  of  illustration,"  the  humor,  the  delicate  irony,  the 
occasional  piathos,  and  the  earnestness  which  made  him  so  magnetic  in  the 
influence  which  he  exercised  over  a  public  assembly,*  and  in  summing  up 
a  case  to  a  jury.  His  style  was  his  own.  It  was  formed  upon  no  model, 
and  was  incapable  of  imitation,  for  it  grew  out  of^  and  was.  a  part  of, 
the  man. 

I  will  say  a  word  in  respect  to  his  professional  habits  for  the  benefit 
of  the  younger  and  striving  members  of  the  Bar.    He  was  a  man  of  huge 
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a^agemettts,  professioiial  and  public*  Greater  claims  were  upon  liii 
dme  in  matters  outside  of  his  profession — ^polidca],  literary  and  otfaennse 
— than  in  the  case  of  any  other  man  whom  I  have  known»  and  he  was 
as  extensively  retained  in  important  cases  as  any  other  gentleman  of  the 
Bar ;  and  yet»  whether  it  was  to  atgue  a  question  of  law  before  the 
highest  court  of  the  State«  or  to  try  a  cause  before  a  jury^  or  to  deliver  a 
lecture  on  some  literary  topic  in  a  neighboring  city,  or  to  go  here^  or  to 
some  other  part  of  the  country,  and  address  a  public  meeting  upon  a 
matter  of  absorbing  public  interest,  he  was,  when  the  time  came,  gene- 
rally prepared,  and  always  felicitous  and  fall  of  point  and  efiecL  This 
was  owing  in  part  to  his  great  natural  abilities,  but  it  was  owing  much 
more  to  what  was  not  commonly  supposed  to  be  the  fact,  to  his  industry. 
There  is  not  a  man  in  this  city  who  could,  without  previous  notice, 
speak  more  readily  or  effectively,  as  I  have  known  to  have  been  the  case 
in  many  instances,  when  it  was  impossible  for  him  to  have  been  prepared; 
and  yet  he  never  omitted  the  opportunity,  if  he  had  it,  of  thinking  over 
what  he  would  or  ought  to  say,  and  of  maturing  ^in  his  mind  the  |Mrinci-.' 
pal  points  or  arguments.  I  doubt  if  he  ever  wrote  out  a  speech  in  his 
life ;  but  if  he  could,  he  arranged  m  their  order  the  leading  features  of  i^ 
and  left  the  rest,  together  with  the  language,  to  the  occasion;  and  when 
the  occasion  came,  under  the  excitement  and  inspiradon  of  speakings  a 
great  deal  occurred  to  his  quick,  fertile,  and  suggestive  mind ;  and  some 
of  his  most  felicitous  illustrations,  his  brightest  flashes  of  wit,  and  most 
telling  allusions,  were  born  as  they  were  uttered.  It  was  this  which  gyve 
to  the  whole  speech  that  easy  air  of  unpremeditated  art,  and  made  eveiy- 
thing  which  came  from  him  so  fresh,  captivating,  and  attractive. 

I  may  also  mendon,  as  die  resuk  of  my  own  observation  and  experi- 
epce,  that,  althoi^  his  abilities  as  a  forensic  orator  were  very  remarkable, 
and  his  power  over  a  jury  equal  to  that  of  any  man  I  have  ever  known, 
his  greatest  merit,  in  my  opinion,  as  a  lawyer,  was  his  skill  in  the  man- 
agement of  a  cause.  He  exhibited  an  instincdve  judgment,  a  quickness 
of  apprehension,  and  a  knowledge  of  human  nature,  in  developing  or 
bringing  out  the  details  of  a  case,  that  has  rarely  been  surpassed  in  my 
experience,  and  this*,  I  think,  niy  brethren  on  the  Bench  will  agree,  is 
the  method  by  which  success  in  l^al  controversies  is  secured. 

I  would  say  something  fiirther,  Mr.  Chairman,  if  I  dared  to  trust  my- 
self, and  could  master  my  own  feelings,  in  reference  to  his  youth,  to  his 
childhood,  to  his  lovely  incipient  manhood,  and  the  noble  qualities  by 
which  he  Mras  distinguished,  and  which  he  owed  in  a  large  dcfftt,  as 


IN  MEMORIAM.  65^ 

mmj  men  have,  to  the  early  influence  of  a  remarkable  mother.  He  had 
a  father  who  was,  aa  I  have  said,  an  accomplished  scholar,  and  to  whose 
teaching  he  was  indebted  for  many  of  his  acquisitions,  especially  in  the 
languages.  But  he  had  a  mother  who  exercised  a  deeper  influence  upon 
his  character.  A  woman,  noble  and  handsome  in  person,  as  I  remember 
her,  havii^  a  fine  natural  intellect — one  of  those  mothers  clothed  with 
those  nameless  maternal  graces,  and  possessing  those  quiet  virtues,  which 
shed  their  blessed  influence  over  fiimiiies,  and  are  felt  so  long,  in  their 
durable  effect  upon  the  fiiture  character  of  their  children.  Of  her,  he 
and  his  brothers  and  sisters  were  deprived  at  an  early  age;  bnt  her 
influence  remained.  He  never,  durii^  life,  loved  a  human  being  as  he 
loved  her.  Her  name  was  never  mentioned  in  his  presence  without 
giving  rise  to  some  expression,  the  depth  and  tenderness  of  which 
showed  how  her  memory  was  embalmed,  and  rarely  before  me  without 
the  tears  coming  to  his  eyes.  Perhaps,  as  has  often  been  suggested  with 
respect  to  t>ther  able  men,  he  derived  through  his  mother  many  of  th(e 
fine  intellectual  gifb  of  which  gentlemen  have  spoken;  and  certainly  there 
is  no  source  to  which,  in  the  manliness  of  our  nature,  we  would  more 
willingly  attribute  our  gifb,  than  to  that  parent  who  is,  pardcularly 
among  intellectual  men,  especially  cherished  and  venerated. 

I  do  not  mean  to  say,  Mr.  Chairman,  that,  possessed  as  he  was  of 
so  many  fine  qualides  and  virtues,  he  was  without  his  faults.  There 
is  rarely,  if  ever,  such  a  thing  as  perfecdon  in  human  character,  however 
we  may  pretend  hypocridcally  by  outward  appearances  to  assume  it: 
and  he  was  no  excepdon;  nor  did  he  pretend  to  be.  I  leave  him  here; 
and  will,  in  the  closing  words  of  a  poem  which  was  a  great  fiivorite  of 
his  during  life, 

"  No  Airther  seek  his  merits  to  disclose ; 

Nor  draw  his  frailties  from  their  dread  abode, 
Where  they  alike  in  trembling  hope  repose— 
The  bosom  of  his  Father  and  his  God." . 

Mr.  Charlbs  O'Conor  said:  Mr.  Chairman  and  Gentlemen  tf  the 
Bar — ^My  generation,  now  drawing  toward  its  close,  has  already  spoken 
through  my  peer  in  point  of  age  and  experience,  and  my  superior  91 
knowledge,  of  mankind,  and  in  that  eloquence  which  has  sought  this  fit 
occasion  for  its  rich  display.*  Youth  has  laid  upon  the  tomb  of  oui* 
departed  brother  its  bright  and  fragrant  wreath.    Middle  age,  his  equal 

•Mr.  Onttiiv. 
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and  his  peer  in  experience,  in  advocacy,  %nd  in  counsel,  has  paid  its 
copious  tribute.  We  have  heard  the  best,  the  ablest,  and  the  most 
respected  of  his  cotemporaries,  descant  in  modest  and  becoming  lan- 
guage upon  the  merits  of  Jamb  T.  Bradt.  Venturing  any  addition 
to  this  absolutely  perfect  record  of  action,  of  respect,  of  homage,  may 
seem  presumptuous.  Indeed,  I  fear  nothing  may  be  added  worthy  of  your 
attention. ,  It  would  be  otherwise  if  T  possessed  his  readiness  and  versa- 
tility, or  if,  as  should  have  been  the  case,  he  stood  at  this  hour  by  my 
tomb.  Were  such  the  case  he  would  speak  as  I  could  now  wish  to 
speak  of  him.  Though  conscious  of  these  reasons,  commending  silence 
to  me,  there  are  some  circumstances  which  might,  in  the  estimation  of 
many,  render  it  unbecoming;  and,  therefore,  however  feeble  the  eflbrt^ 
or  unequal  to  the  occasion,  I  must  present  a  few  remarks.  As  one  in 
active  life,  not  unobservant  of  the  things  and  of  the  men  around  him, 
not  without  power  of  reflection,  or  unused  to  employ  it  in  contemplating 
the  characters  of  my  jtmiors,  I  well  knew  James  T.  Bbady.  I  was 
admitted  to  the  Bar  previously  to  the  admission  of  his  father,  and  to  some 
extent  performed  the  office  of  assistaxit  counsel  to  that  £ither.  I  often 
conferred  with  him  near  the  desk  at  which  sat  his  son  Jambs— ever  com- 
mended by  him  as  the  hope  of  the  family.  The  modesty  and  silence 
of  the  youthful  student  seemed  to  require  some  such  patronage.  For,  so 
marked  were  they,  that  notwithstanding  the  graces  of  his  figure,  which 
were  great  even  then,  and  the  gravity,  sobriety  and  good  sense  which 
beamed  forth  from  his  intelligent  countenance,  his  demeanor  might  well 
lead  a  hurried  observer,  such  as  I  was,  to  pronounce  him  not  promising. 
Of  course  I  observed  hb  subsequent  career.  Being  many  years  his  senior, 
my  occasions  of  professional  intercourse  with  him,  either  as  an  assodate 
or  as  an  opponent,  were  few — ^in  the  latter  capacity  they  were  extremely 
fow.  As  an  associate,  though  not  frequent,  they  were  somewhat  remark- 
able. On  some  of  them  Mr.  Bhaoy  gave  proofi  of  ability  as  a  lawyer 
which  tended  efiectually  to  fix  in  the  public  mind  his  professional  posi- 
tion. Shall  I  speak  of  those  qualities  for  which  at  the  Bar  he  was  dbiin- 
guished?  Why  need  I?  They  excited  universal  attention  and  interest, 
and  they  have  been  fully  placed  before  you  in  the  observations  of  his  co- 
-  temporaries.  They  have  been  portrayed  in  language  most  trathftil  and 
beaudfiilly  expressive  by  those  of  his  own  age,  and  by  one  very  brilliant 
junior.*  The  method  in  which  this  duty  has  been  performed  may  tend 
somewhat  to  diminish  our  deep  and  general  grief  for  his  loss.     We  find 

•Mr.  S.  Delafidd  Smith. 
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that  although  Brady  has  passed  away,  the  fruits  of  his  example  reixuun. 
The  genius,  the  abilities,  the  fine  qualities  of  heart  and  the  attractive 
manner  that  won  for  him  the  admiration  of  ail  who  knew  him,  also  won 
for  him  a  host  of  imitators.  In  pursuing  the  course  indicated  by  his 
example,  they  will  pay  him  even  a  higher  compliment  vthan  is  expressed 
in  any  words  they  have  uttered  here  to-day.  In  so  doing  they  will,  in 
a  meastire,  supply  his  place.  To  say  that  Mr.  Brady  was  a  brilliant 
orator,  would  be  saying  little ;  for  in  this  he  was  not  unsurpassed  in  the 
times  that  have  gone  before  us;  and  what  we  have  heard  to-day  gives 
promiK  that  he  will  yet  be  equalled  in  the  time  to  come.  To  say  that 
he  was. a  laborious  and  faithful  counselor,  or  that  he  was  an  able,  sttklious, 
richly-gifted  jurist,  would  be  saying  only  that  which  may  be  truly  said 
of  many  at  our  Bar  who  lived  in  his  day,  and  have  survived  him.  But 
there  are  some  things  in  which  Mr.  Bradt  was  marked  and'  peculiarly 
eminent.  Perhaps  it  is  because  his  special  gifts  have  been  so  long  familiar 
to  us  that  it  has  not  seemed  needful  to  make  any  utterance  concerning 
them.  It  is  in  reference  to  these  hitherto  scarcely  noticed  features  of  his 
character  that  I  purpose  to  say  a  few  words. 

I  heard  from  at  least  one  of  the  speakers  a  compliment  bestowed  upon 
Mr.  Brady's  integrity.  I  do  not  know  that  I  have  heard  from  one  of 
them,  or  more  than  one  at  most,  any  observation  referring  to  his  remark- 
able sel^reliance,  and  determinatibn.  To  these  traits  I  will  confine  my 
remarks.  As  to  self-reliance  I  can  say  that  as  far  as  my  observation  and 
experience  enable  me  to  judge,  no  man  ever  exhibited  the  quality  in  a 
higher  degree  than  Mr.  Brady.  Our  city  became  vastly  extended  in  his 
day.  When  he  beg^  life  it  was  comparatively  small,  and  many  tlungs 
then  existed  afiecting  the  daily  life  of  the  citizen  which  can  hardly  be 
perceived  in  the  great  metropolis  of  to-day.  Mr.  Brady  beg^n  life  as  a 
presumed  representative  of  a  national  class,  not  highly  fashionable,  nor^ 
in  the  main,  composed  of  penons  in  a  condition  fevorable  to  their  be- 
stowal of  immediate  gratificadons  upon  youthful  ambition.  He  «lso 
belonged  to  an  ancient  and  very  unfeshionable  faith,  and  his  political 
opinions  made  him  a  member  of  the  extremest  wing  in  certainly  the  least 
feshionable  of  the  political  parties.  Mr.  Brady  was  without  fortune^ 
without  powerfid  friends  and  without  any  means  wherewith  to  achieve 
eminence  amongst  men,  but  the  power  of  his  own  brain,  his  native* 
eloquence,  and,  I  may  say,  the  strength  of  his  own  hand.  Under  such 
circumstances  an  ordinary  young  man  full  of  ambition, like  Mr.  Bm9T» 
would  only  have  conformed  to  the  dictates  of  self-interest  in  shunning  all 
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leferente  to  tbise  subjects.  Yet  no  man  ever  saw  him  lean  towaid  such 
a  weakness*  Down  to  the  kst>  he  was  proud  of  the  country  honi  which 
his  parents  came^  ahnost  forgetting,  in  the  frequency  of  his  references  to 
ity  the  gbrkms  huid  of  his  birth.  Be  that*  however,  no  discredit ;  for 
the  knd  oi  his  fathers  demanded  his  sympathy,  whilst  the  hmd  of  his 
birth  was  flourishing  in  illimitabk  prosperity,  and  needed  no  aid  fromai^ 
quarter.  During  the  early  part  of  his  life,  and  indeed  continuoiialy  to  the 
end,  when  to  be  sure  it  was  less  a  merit,  he  ever  seemed  prood  of  the 
insignia  which  in  respect  to  origin,  faith  and  political  sentiment,  tended 
to  make  him  a  pariah  in  the  eyes  of  wealth,  fashion  and  social  power. 
He  could  not  consent  to  he  bved  and  cherished  as  other  than  just  what 
he  was.  He  stood  by  that  which  James  T.  Braot  beUeved  in  and  rev* 
erenced^  be  the  consequences  what  they  might. 

Now  in  all  this  there  might  seem  but  litde  merit  had  he  been  a  seeker 
after  political  popularity  and  political  eminence.  There,  like  some  others^ 
he  might  have  found  compensation.  But  where  reward  was  to  be  fbond, 
he  was  neither  a  courtier  nor  a  seeker. 

His  integrity  has  been  spoken  of.  If  he  had  been  here  and  httl  heard 
it,  the  compliment  would  have  given  him  ofiense.  Such  were  the  lofty 
views  entertained  by  that  truly  noble  mind,  such  his  perfect  tmthfiilnes^ 
his  pure  integrity,  his  steadfast  adherence  to  that  which  he  deemed  right, 
that  he  would  have  scorned  a  compliment  on  the  score  of  mere  integ- 
rity. Perhaps  I  icnow  this  better  than  some  who  hear  me.  In  the  whole 
course  of  Mr.  Brady's  life,  he  never  sufiered  the  subtest  even  moment- 
ary impeachment,  save  once.  Hb  course  on  that  occasion  was  charao- 
teristic.  He  scorned  all  explanation  and  simply  set  censure  at  defiance. 
But  the  hour  of  clearing  np  arrived,  when  he  who  had  been  foremost  in 
the  charge,  vanquished  by  the  manifest  inadequacy  of  his  own  proo^ 
pronounced  Mr.  Bradt  not  only  innocent  but  free  from  any  shade  of 
suspicion.  This  was  done  openly  in  a  public  court :  it  gave  to  Mr. 
Bradt^  client  the  trident  of  victory  by  the  absolute  concession  of  hb  oppo* 
nent.  Almost  any  other  man  would  have  made  the  welkin  ring  with  hb 
triumphant  exculpation.  Quite  difierent  was  the  action  of  Mr.  Braat* 
He  had  from  the  first  hurled  defiance  at  the  impeachment :  he  now  treated 
the  retraction  with  a  proudly  scornful  dbregard.  *  The  vindication  of  hb 
rectitude  vras  never  permitted  to  'find  a  place  even  in  the  daily  papers; 
and  it  remains  unrecorded.  You  know  only  the  general  hxixs,  I  shall 
not  descend  to  detaib. 
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• 
•    In  the  respects  which  I  have  icfeired  to,  Mr.  Biuu>r  was  an  ezampla 

worthy  of  imitation. 

It  was  my  fertiuie  to  agree  with  Mr.  Brady  in  ail  the  opinions  to 
which  I  have  thus  far  adverted — not  indeed  from  any  special  communion 
between  us,  but  it  so  happened.  We  thought  alike.  I  shall  not  say 
whether  or  not  we  agreed  in  reference  to  the  subjects  which  I  shall  here-^ 
after  mention. 

His  ezempkryy  nay,  brilliant  line  of  action^  upon  the  trial  of  the  ciew 
captured  on  board  the  privateer  Savannah,  has  been  a  subject  of  com- 
mendation. I  will  speak  of  it  in  connection  with  my  theme«  the  inflex* 
ibk  firnmess  of  his  character  as  evinced  in  the  fearlessness  with  which 
he  formed  opinions,  and  the  steadiness  with  which  he  adhered  to  them. 
Conscious  of  perfect  rectitude  in  all  his  purposes,  no  amount  of  oppoaioon 
could  induce  him  to  swerve  from  them. 

When  that  disastrous  event  took  place  which  divided  this  great  Repnb- 
lie,  and  from  a  band  of  unified  brothers  converted  our  people  into  two 
great  warring  nations,  James  T.  Beady — ^I  speak  not  to  commend,  but 
to  narrate — James  T.  Brady,  obeying  what  m%ht  well  have  been  ex- 
pected from  his  highly  emotional  nature,  sprang  to  the  banner  of  his  own 
section,  and  arrayed  himself  among  his  life-long  associates.  He  declined 
to  discuss  points  of  constitutional  law,  or  to  weigh  questions  of  mere 
legal  right  and  wiong,  but  he  insisted  i^on  calling  forth  the  power  of  the 
land,  to  uphold  what  in  his  judgment  seemed  the  interest  and  honor  of 
his  country.  In  this  he  persevered  throughout  the  struggle.  As  far  as 
I  am  aware,  his  opinions  and.  feelings  remained  unaltered  to  the  end. 
And  yet,  perhaps,  the  two  most  remarkable  circumstances  connected  with 
his  professional  <:areer  durii^  this  period  were  such  as  to  ezdte  among 
superficial  observers  a  doubt  of  his  earnestness.  When  the  crew  of  the 
confederate  privateer  Savannah  were  placed  upon  trial  in  the  city  of  New 
York,  for  piracy,  James  T.  Brady,  unrewarded,  so  far  as  I  know,  ap- 
peared as  the  leading  champion  of  the  defense,  demanding  an  acquictaiL 
When  the  struggle  had  passed — ^when  the  mighty  conflict  was  over, « 
somewhat  similar  drama  was  announced.  The  chief  of  that  great  con- 
federacy was  sunmioned  to  a  similar  ordeal;  and,  at  once,  under  the 
influence  of  similar  sentiments,  James  T.  Brady  appeared  as  his  defender. 
For  this  unpopular  and  arduous  office  he  also  declined  compensation, 
though  ample  oompensadon  was  tendered.  In  these  acts  yon  see  evinced 
the  self-relying  determination  of  the  man's  character — ^his  firm  and  dis- 
criminating judgment.     His  feelings,  his  prepossessions,  his  interests,  all 
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that  could  eng^  the  heart  of  man,  placed  him  upon  the  side  of  the 
NortL  Could  he  have  so  directed  the  enginery  of  war,  its  stroke  would 
have  been  &tal  to  every  aimed  foe  found  throughout  the  South.  But  he 
had  a  cool,  dispassionate  judgment,  knowlec^  of  the  law  and  a  sense  of 
decorum ;  and  these  led  him  to  certain  definite  conclusions.  Here,  too, 
I  speak  not  to  commend,  but  to  narrate ;  for  on  these  subjects  there  are 
varieties  of  opinion.  He  thought  that  courts,  juries,  and  the  gallows 
were  unfit  weapons  of  war;  he  deemed  them  most  unfitting  accompani- 
ments of  the  peace  which  arms  had  won.  His  moral  convictions  for- 
bade their  employment  against  those  who  had  chivalrously  contended  with 
us  in  the  field ;  and  therefore  acting  in  what,  to  the  unthinking,  might 
seem  to  be  an  inconsbtent  manner,  he  boldly  confronted  the  common  sen- 
timent, holding  its  disapproval  as  naught  when  in  conflict  with  his  own 
judgment. 

Such  was  Mr.  Bkaot.  It  may  not  have  been  his  most  amiable  trait, 
or  that  which  commanded  for  him  the  highest  measure  of  personal  attach- 
ment ;  but  in  my  estimation  his  greatest  quality  was  this  sternly  inflexible 
adherence  to  his  convictions.  It  gave  the  greatest  efficiency  to  his  fine 
powers ;  it  enabled  him  always  to  strike  justly  for  the  right,  and  to  speak 
in  mercy  for  those  who  should  be  spared.  I  am  free  to  say  it  was  this 
which  most  attracted  to  him  my  admiration  and  respect. 

Whether  the  created  divinities  who  preside  over  this  worU's  £une  will 
accord  to  his  memory  a  niche  in  their  already  overcrowded  Pantheon,  I 
may  not  say ;  but,  certainly,  his  associates,  one  and  all  now  mourning  his 
premature  departure,  will  hold  him  in  precious  remembrance  whilst  they 
live.  Whatever  of  frailty  marked  his  career,  served  but  to  show  that  he 
partook  of  our  common  hunumity,  and  to  invoke  a  rich  blessing  on  his 
dying  hour.  The  only  flower  of  earth  that  is  immortal  then  shed  its 
fragrance  around  him.  Penitence,  that  opens  to  its  possessor  the  portals 
of  eternal  bliss,  gave  to  his  immediate  family  and  kmdred  manifest  promise 
of  that  happy  reunion  which  is  their  consolation,  and  should  be  our  high-. 
est  hope. 

The  question  was  taken  on  the  resolutions,  and  they  were  agreed  to. 

Mr.  A.  J.  Vanderpobl  said :  I  have  been  requested  to  ofler,  in  addition 
to  the  resolutions  which  have  been  adopted  by  the  meeting,  the  following : 
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Bmhedf  That  the  members  of  the  Bar,  as  a  farther  testimony  of  regard  and 
respect  for  oar  departed  friend  and  professional  brother,  wear  a  badge  of 
mourning  for  thirty  days. 

SMol9$d,  That  the  proceedings  of  this  meeting,  subscribed  by  its  officers,  be 
transmitted  to  the  relatiTes  of  the  deceased. 

JUtolvtd,  That  a  committee  of  three  be  appointed  by  the  chairman,  to  pre- 
pare, and  caose  to  be  printed  in  a  suitable  form,  the  proceedings  of  this  meet- 
ing, that  they  may  be  preserved  in  memoriain. 

The  resolutions  were  adopted ;  and  the  President  appointed  Aaron  J. 
Vanderpoel,  Clarence  A.  Seward,  and  John  £.  Burrill,  to  act  as  the 
committee. 

The  meeting  then  adjourned. 


Proceedings  of  the  New  York  LAi;^  Institute. 

At  a  stated  meetiiig  of  the  Law  Institute,  held  in  their  Library  Room, 
on  the  8th  of  March,  1 869,  Charles  Tracy,  Esq.,  second  Vice-Presi- 
dent, in  the  chair,  and  Clarence  A.  Seward,  Secretary /r^  tern. 

Hon.  John  W.  Edmonds  offered  the  following  preamble  and  resolution : 

The  Law  Institute  of  New  York  would  be  un^thful  to  its  own  emo- 
tions if  it  omitted  to  add  its  sigh  of  regret  to  the  current  of  sorrow  which 
has  so  lately  flowed,  in  our  midst,  at  the  lamented  death  of  its  late  Presi- 
dent, James  T.  Brady. 

It  was  within  these  walls,  consecrated  to  the  learning  and  wisdom  of 
centuries,  of  our  profession,  that  its  members  so  often  witnessed  his 
presence  with  pleasure; 

It  was  here  that  his  generous  and  genial  nature  was  wont  to  pour 
itself  out,  to  the  delight  of  the  young  and  the  old,  the  gay  and  the  grave; 

It  was  here  that  we  were  accustomed  to  see  him,  preparatory  to  some 
forensic  e^rt,  skimming  as  it  were  in  bird-like  fliglit  over  our  thousands 
of  volumes,  and  sei2dng  by  instinct  the  eternal  principles  of  law  and  jus- 
doe  treasured  there ; 

It  was  here  that,  after  some  startling  outbreak  of  his  genius,  in  the 
courts,  he  would  meet  us,  in  the  most  sincere  unconsciousness  on  his  part 
that  the  efibrt  which  had  held  his  auditory  in  breathless  attention  was 
any  thing  more  than  every  one  could  do  just  as  well ; 

It  was  here  that  to  his  younger  and  less  gifted  brethren  of  the  pro- 
fession he  was  ever  ready  with  hb  advice,  his  assistance,  and  his  cl 
words  of  encouragement; 
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And  here  oagiht  to  originate  some  more  enduring  monoment,  that  shdl 
not  only  help  to  perpetuate  his  memory  amid  the  busy  and  engrosnng 
life  of  the  profession^  but  preserve  for  future  guidance  the  exunpk  of 
his  integrity,  his  genius,  his  courtesy  and  his  generosity. 

Staoiwti,  Therefore,  that  a  committee  be  appointed,  charged  with  the  duty, 
In  behalf  of  the  Institute,  of  preparing  such  a  memoriti  of  him  as  shall  bert 
comport  with  our  regard  for  him,  and;  his  claims  to  our  huting  love  and 
admiration. 

Mr.  Vamderpoil  moved  the  foDowing,  ms  an  tmeodmeat  and  additioo, 
which,  being  seconded  by  Mr.  Terry,  was  adopted : 

Mmtimi,  Thai  tbe  committee  be  instructed,  under  the  foregoing  resolntioii, 
to  procure  a  marble  bust  of  Mr.  Bsadt,  to  be  placed  in  the  Institute. 

The  rcMliitiona,  as  amendrd,  were  then  unanimously  adopted,  and 
John  W.  Edmonds,  Edmund  Terry,  Edward  Patterson  and  Clarence  A. 
Seward  weie  i^pomted  the  committee. 
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ACKNOWLEDGMENT. 
Sh  Debp. 


ACTION. 

1.  Actions  for  ii^iiriefl  to  the  person  are 
tnuuitory,  and  follow  the  person; 
and  therefore,  so  fiir  as  the  natare 
of  the  action  is  concerned,  one  for- 
eigner may  sne  another  foreigner, 
in  our  coorts,  for  a  tort  committed  in 
another  country,  the  same  as  on  a 
contract  made  in  another  country. 
DmnU  T.  Buchtman,  81 

2.  Where  one  has  unlawfully  taken 
possession  of  another's  property,  the 
tort  may  be  waived,  and  an  action 
brought  for  its  value.  Smokr,  Thorny 
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S.  Such  a  cause  of  actiod  is  assign- 
able, ib 

4.  A  complaint  alleged  the  sale  and 
deUvery  to  the  defendants,  by  the 
plaintifih,  of  a  couple  of  hogs,  at  a 
specified  price,  which  remained  un- 
paid; and,  for  a  separate  and  dis- 
tinct cause  of  action,  stated  that 
the  defendants  received  and  took 
without  rightful  authority,  one  calf, 
which  had  been  consigned  to  the 
plaintiff  by  a  third  person,  who  was 
fh»  owner  thereof;  that  they  sold 
the  same  frithout  authority,  and  re- 
ceived therefor  a  sum  named,  which 
was  the  value  of  the  calf;  and  that 
the  claim  and  demand  for  the  valoe 
o#  said  calf  had  been  assigned  to 


the  plaintifb  by  the  owner.  BeU, 
<m  demurrer,  tluit  both  causes  of  ac- 
tion were  founded  on  contract ;  the 
one  express,  and  the  other  implied 
•    by  law ;  and  were  properly  Joined,  ib 

6.  In  order  to  avoid  multiplicity  of  ac- 
tions, the  law  forbids  that  a  cause  of 
action  shall  be  split  up  for  the  pur- 
pose of  bringing  several  actions. 
But  when  several  claims,  payable  at 
different  times,  arise  out  of  the  same 
contract  or  transaction,  separate  ac- 
tions can  be  brought  as  each  liabil- 
ity enures.  The  Sefonned  Trotutimt 
JHOeh  Church  of  WntfiOd  v.  Brown. 
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6.  Yet,  if  no  action  is  brought  until 
more  than  one  is  due,  all  that  are 
due  must  be  included  in  one  action; 
and  if  an  action  is  brought  when 
more  than  one  is  due,  a  recovery  in 
that  suit  will  be  an  effectuifi  bar  to 
a  second  action,  brought  to  recover 
the  other  claims  that  were  due  when 
the  first  was  brought.  ib 

7.  The  grantor  in  a  trust  deed,  as  the 
legal  owner  of  the  property  convey- 
ed, has  no  right  to  maintain  an  ac- 
tion to  obtain  a  construction  of  the 
deed.  That  privilege  is  confined  to 
the  trustee,  or  those  claiming  under 
the  trust  azul  requiring  its  execution. 
Ln^  V.  Hart,  249 

8.  Although  the  forms  of  action  were 
abolished  by  the  Code,  the  princi- 
ples by  which  the  different  forms  of 
action  were  previously  governed  still 
remain,  and  now,  as  much  as  form- 
erly, control  in  determining  the  rights 
of  parties.    Sdriigo  ?.  jSswi,    417 
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9.  In  pleidiBg,  a  paitj  is  now  to  lUte 
the  ikcts  <m  which  he  reliee  to  sui- 
tain  a  racorety ;  and  if  inne  be  tak- 
en thereon,  he  will  be  entitled  to  Jnst 
rach  a  Jadgment  as  the  Cuts  ertab- 
Ushed  will  by  the  nles  of  law  war- 
lant,  without  regard  to  the  fonn  or 
name  of  his  action.  A 

8m  GonroaATioira,  2,  S. 

JouT  Stock  Assocunovti  7. 
JvBtsnicTxov,  1, 4. 

TiLBOSAPH  COVFAVIBS,  8. 


ADVEBSE  POSSESSION. 

1.  Possession  by  a  tenant^  of  a  portion 
of  a  lot  of  land,  under  a  lease,  and 
the  clearing  up  and  cultiTatiDg  a 
part  thereof,  such  possession  being 
under  a  claim  of  title  by  the  lessor, 
which  is  OTidenced  by  lus  executing 
the  lease  and  demanding  and  re- 
ceifing  rent,  is  a  good  adverse  pos- 
session, at  least  to  the  extent  of  the 
land  cleared  and  culUTated.  Finiloy 
T.  CM,  9 

2.  A  comptroller's  deed,  given  upon  a 
sale  of  land  for  taxes,  with  actual 
possession  of  a  part  of  the  lot  em- 
braced in  it)  and  claim  of  title  to  the 
whole,  is  a  sufficient  foundation  for 
an  adverse  possession,  even  though 
the  comptroUer  had  not  authority  to 
sell.  t» 

8.  If  such  deed  be  ftur  upon  its  face, 
and  contains  no  evidence  of  want  of 
authority  by  the  comptroller  to  ex- 
ecute ^t,  inasmuch  as  it  purports  to 
be  executed  under  an  authority,  it 
gives  color  of  title  to  the  grantee, 
although  the  pretended  authority 
recited  upon  its  Ikce  does  not  in  fact 
exist.  ib 

4.  The  possession  and  claim  of  title  of 
the  grantee  in  such  a  deed,  and  of 
those  claiming  under  him,  will  be 
presumed  to  have  been  In  acoord- 
anoe  ?rith  the  title  apparently  deriv- 
ed from  the  comptroller's  deed ;  and 
as  that  deed  did  not  show  that  it 
was  illegal  or  void,  the  possession 
and  claim  under  it  will  be  presumed 
to  have  been  in  good  ftith,  and  there- 
fore adverse  to  Uie  tiUe  of  the  former 
owner,  and  if  continued  for  the  pe- 
riod of  twenty  yean,  will  ripen  into 
aperfeot  title.  #6 


6.  Actual  posseasion  of  a  part  of  a  loi 
of  land,  with  claim  of  title  to  the 
whole,  the  entry  and  daim  being  un- 
der a  written  instrument,  is  suflkient 
to  constitute  an  adverse  holding  of 
the  whole  loL  A 


ADVICE  OF  COUNSEL. 
8m  CoHTBKn,  2;  8. 


AfPEDAvrr. 

8m  HiOHWATS,  8. 
PaAcnoB,  7. 


AGBEEMENT. 

1.  A  person  standing  in  the  position 
of  agent  of  both  |Mirtfes  cannot  ex- 
ecute a  mortgage  as  the  attorney  of 
one,  for  the  iMnefit  of  the  other. 
Ormmmod  v.  Sprmgj  875 

2.  A  contract  made  by  an  indivldnal 
as  the  agent  of  both  parties,  is  not 
void,  but  only  voidable,  at  the  elec- 
tion of  the  principal,  if  he  come  into 
court  within  a  reasonable  time,     ik 

8.  It  is  not  necessary  for  a  party  seek- 
ing to  avoid  such  a  contract  to  show 
that  any  improper  advantage  has 
been  gained  over  him.  It  is  at  lus 
option  to  repudiate,  or  affirm,  the 
contract,  irrespective  of  any  proof  of 
actual  jthkud.  «( 

4.  But  unless  application  be  made, 
within  a  reasonable  time,  to  set  it 
aside,  a  v/ilid  title  will  pass,  if  it  be 
upheld  by  a  sufficient  consideration 
and  the  proper  forms  have  been  ob- 
served, A 

6.  If  applicaUon  to  set  aside  sucn  a 
contract  be  not  made  within  a  rea- 
sonable time,  the  delay  will  be  con- 
sidered a  waiver.  ik 

6.  It  is  well  settled  that  a  new  promise 
to  pay  is  no  defense  to  an  action 
brought  upon  the  original  obliga- 
tion, although  expressly  agreed  to 
be  taken  as  payment;  the  reason 
being  that  there  is  no  consideration 
for  the  agreement  to  receive  the  new 
promise  in  paymentb    Bim  r.  2>H«y, 
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7.  Ifhm  tUs  TOMoii  does  not  apply, 
the  rale  no  longer  prevails.  If  any 
ai»w  or  additional  secnrity,  or  other 
benefit,  is  obtained  by  the  creditor, 
or  any  detriment  sustained  by  the 
debtor,  by  the  new  arrangement,  the 
defense  is  perfect,      i  ib 

S,  Thns  where  promissory  notes  bear- 
ing interest  are  given  and  received 
in  payment  of  interest  doe  npon  a 
mortgage,  a  demand  not  drawing  in- 
terest being  thus  contorted  into  a 
debt  on  interest,  tMs  is  a  good  con- 
sideration for  the  agreement  of  the 
holder  of  the  mortgage  to  accept  the 
notes  in  payment.  ib 

9.  If  the  Tendee,  subsequently  to  the 
execution  of  a  written  contract, 
which  is  declared  void  by  the  stat- 
f  utes  of  Pennsylvania)  for  being  made 
on  Sunday,  demand,  on  a  week  day, 
a  conveyance  of  the  property  and 
receives  the  same,  promising  to  pay 
the  purchase  price,  a  new  and  valid 
contract  arises  between  the  parties, 
which  entitles  the  vendor  to  an  ac- 
tion to  enforce  payment.  BainiUoH 
▼.  CfruO^jf,  642 


AMENDMENT. 

1.  To  allow  a  plaintiff,  after  Judgment, 
to  come  in,  not  as  a  right,  but  as  a 
Ikvor,  and  plead  the  statute  of  lim- 
itations in  bar  of  a  counter-claim 
set  up  by  the  defendant  in  his  answer, 
would  not  be  "in  furtherance  of 
JusUce."     CUntm  v.  Eddy,  64 

2.  By  suffering  the  action  to  go  on, 
without  setting  up  the  statute,  in  a 
reply,  the  pliuntiff  will  be  deemed 
to  have  elected  to  stand  upon  the 
other  defenses  made  by  him  to  the 
counter-claim,  on  the  trial,and  should 
not  be  allowed  to  abjure  such  elec- 
tion, ib 

8.  Under  such  circumstances,  the  only 
proper  mode  of  attacking  the  Judg- 
ment is  by  appeaL  ib 

4.  Such  an  amendm«it  does  not  come 
within  Uie  terms  of  either  section 
178  or  section  174  of  the  Code;  and 
to  allow  it  to  be  made,  after  Judg- 
ment, would  be  a  stretch  of  the  pow- 
er of  amendment,  ib 


6.  Although  section  172  of  the  Code 
gives  to  .a  defendant  the  right  to 
serve  an  amended  answer  as  of 
course,  within  the  time  therein  pre- 
scribed, yet  this  right  may  be  waived. 
JPkOi^  V.  Aiydbn,  168 

«  • 

6.  When  a  party  notices  a  cause  for 
trial  upon  the  pleadings  as  they 
stand,  he  will  be  considered  as  waiv- 
ing the  right  to  amend  his  pleading 
as  of  course,  and  will  be  regarded 
as  having  elected  to  stand  by  the 
issue  as  then  fhuned.  Clibkx,  P.J., 
dissented.  ib 

7.  An  appUcation  for  leave  to  amend  a 
pleading,  on  the  trial,  is  always  ad- 
dressed to  the  discretion  of  the 
court ;  and  if  denied,  is  not  the  sub- 
ject of  appeal  or  review.  Iktmii  v. 
SneO,  411 


ANSWER. 

By  the  well  settled  rules  of  pleading, 
each  answer  must  of  itself  be  a  com- 
plete answer  to  the  whole  com- 
plaint ;  as  perfectly  so  as  if  it  stood 
alone.  Unless  in  terms  it  adopts  or 
refers  to  the  matter  contained  in 
some  other  answer,  it  must  be  test- 
ed as  a  pleading,  alone  by  the  matter 
itself  contains.  Baldwin  v.  Thi  Unit- 
ed SUtiu  Tdegraph  Comptmy,     _   606 


APPEAL. 

1.  It  is  doubtful  whether  an  appeal  to 
the  Supreme  Court  can  be  taken 
fh>m  an  order  of  a  county  court  de- 
nying a  new  trial,  until  after  Judg- 
ment, and  then  only  in  connection 
with  an  appeal  from  the  JudgmenL 
Tar  Jambs,  J.    Tofflor  v.  SeoifiUe^  84 

2.  Although,  under  section  122  of  the 
Code  of  Procedure,  the  court  niay 
determine  any  controversy  between 
the  parties  before  it,  yet  where  nei- 
ther of  the  defendants,  in  his  answer, 
demands  of  the  court  any  relief,  as 
against  the  others,  but  each  merely 
asks  that  the  complaint  be  dismissed 
as  to  him,  it  is  too  late  to  denaand 
any  more,  on  appeaL  Oarvty  v.  /or- 
9w,  179. 

Z,  An  order  made  by  the  oonrt,  in 
proceedings  supplementary  to  exe- 


668 


INDESL 


ealloiii  dhvdteg  m  d«fenduit  to  be 
pnntohed  for  a  oontempt  in  sol  an- 
swering qnestionB  propounded  to  him 
concerning  his  property  and  bnsi- 
ness,  is  an  appealable  order,  under 
the  Code,  {^  248,  849,)  as  aflectmg 
a  sQbatenliia  right.  Forbm  r,  WU- 
lard,  620 

Bakks  afd  BAVKnra,  1, 2. 
HiaxwATS,  9, 10. 


ABBITBATION  AND  AWABD. 
8e$  Ijusb. 


AEBEST. 

1.  So  fkr  as  the  Ikcts  upon  which  an 
order  of  arrest,  in  an  action  of  tort, 
is  based  are  concerned,  the  court 
will,  in  ordinary  cases,  allow  the  or- 
der to  stand,  and  abide  the  trial  of 
the  issues.  The  truth  or  falsity  of 
such  flusts  should  never  be  decided 
on  a  motion.    IfeUm  t.  BUmc/sfidd^ 

680 

2.  But  where,  after  the  perpetration 
by  the  defendant  of  oertidn  alleged 
ftmnds^  in  the  purchase  of  stock  for 
the.  plaintiff  and  reftising  to  transfer 
the  same  to  him  or  to  reAmd  the 
money  advanced  for  such  purchase, 
there  was  a  settlement  between  the 
parties,  and  the  plaintiff  accepted  the 
defendant's  note  for  $700, 100  shares 
of  a  q>ecified  stock,  and  a  due-bill 
for  200  shares  of  the  same  sUx^, 
giving  a  receipt  stating  that  it  was 
a  "receipt  and  settlement  for  all 
claims"  which  he  held  against  the 
defendant;  Hdd  that  this  was  a  con- 
donation of  the  tort,  and  a  waiver 
of  the  plaintiff's  right  to  arrest  the 
defendant;  and  that  it  was  a  proper 
case  for  vacating  the  order  of  arrest, 
on  motion.  ib 

Su  PABnrBBamp,  1,  2,  4,  6. 


ASSESSMENTS. 
Se$  New  Tobk,  (Citt  op,)  2  to  7. 

ASSIONMENT. 
8t$  kcnov,  8. 


ARACHMElfT. 


1.  The  notice,  accompanying  an  at- 
tachment, to  be  served  bj  the  sheriff 
on  a  third  person  who  Is  in  pos- 
session of  property  claimed  to  be- 
long to  the  debtor,  may  describe  the 
property  in  general  terms,  without 
specifying  its  precise  nature  and 
amount    Drmk$  v.  O^odhdf^        78 

2.  This  point,  which  was  so  decided 
at  special  term,  in  OrmUeaf  v.  JfaiM- 
ford,  (19  Abb.  469,)  was  not  ooncd- 
ered  by  the  general  term,  in  that 
case,  on  appeal,  nor  was  the  rnUng 
of  the  spMual  term  in  req>ect  to  it 
overruled.  ib 

8.  Where  the  defendant,  when  called 
upon,  on  several  occasions,  to  pay 
the  plaintiiBi'  debt^  put  them  off, 
stating  tliat  her  husband,  every 
night,  took  all  the  money  wtiich  sfaie 
hi^  received  during  the  day  and  paid 
it  to  persons  from  whom  she  had 
bought  goods;  which  payment  was 
disproved,  by  affidavit;  ITeU  that  the 
act  of  the  defendant^  in  allowing  her 
husband  to  take  possession  of  all 
her  money,  coupled  with  a  falsehood 
as  to  the  purpose  for  which  he  took 
it,  was  to  be  deemed  done  with  in- 
tent to  defraud  her  creditors;  that 
she  was  thereiote  amenable  to  the 
charge  of  having  "disposed  of"  her 
"  property  with  intent  to  defraud " 
them;  and  that,  conaeqnenUy,  the 
plaintiffs  were  entitled  to  a  warrant 
of  attachment,  under  the  provisions 
of  section  229  of  the  Code.  Aiidtneit 
V.  aJSsia^,  620 


ATXORNET. 

1.  When  an  attorney  is  employed  by  a 
party,  the  law  implies  a  contract  be- 
tween them ;  and  before  a  new  part- 
ner of  the  attorney  can  be  made  a 
party  to  such  contract,  there  most 
be  some  agreement  or  understandi^ 
to  place  him  in  a  position  which  wm 
enable  him  to  make  a  claim  against 
the  client,  for  servioes  in  the  suit 
Davit  V.  Feek,  426 

2.  In  the  absence  of  any  proof  of  such 
an  agreement,  or  the  substitotion  of 
the  firm  as  the  attoraejrs  or  counsel 
of  the  party,  tlie  rdati<»n  of  attor- 
ney and  client  do«  ii0i  eziflt  he- 
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twMQ  tbe  firm  and  snoh  parfy,  with 
theasamt  of  the  latter;  and  oonse- 
qnoitly  the  attorney  oricinally  em- 
ployed may  reoover  for  his  aervices 
m  the  suit,  In  an  action  brought  by 
hhn  alone,  ib 
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BANES  AND  BANEINQ. 

1.  An  appeal  fh>m'a  judgment,  hi  the 
name  of  a  State  bank  aubseqaenily 
merged  in  a  National  bank,  is  tiie 
drfmt§  of  a  mtity  within  the  meaning 
of  the  second  section  of  the  act  of 
the  legislature,  of  March  9,  1866, 
{Limn  of  1865,  p,  169,)  which  pro- 
Tides  that  any  State  bank,  by  its 
organization  under  the  laws  of  this 
United  States,  shall  be  deemed  (o 
have  surrendered  its  State  cbarter, 
but  that  "eyery  such  bank  shall 
neTertheless  be  continued  a  body 
corporate  for  the  term  of  three 
years  *  •  for  the  purpose  of 
proBteuUng  and  defmduig  smU  by  and 
against  it,  and  of  enabling  it  to  dose 
its  concerns,"  Ac.  And  if  such  ap- 
peal is  taken  within  the  three  years 
from  the  time  of  its  conyersion  into 
a  National  bank,  the  State  bank 
must  be  deemed  to  continue  in  ex- 
istence Of  io  9ueh  appeal  or  defeme 
of  ih$  ouUy  until  the  appeal  is  heaid 
and  determined.  CUtfUn  t.  The  Farm- 
on  and  Citamuf  Bank  of  Long  Jdand, 

228 

2.  In  case  of  the  failure  of  the  National 
bank,  and  the  appointment  of  a  re- 
ceiver, such  receiver  may  take,  and 
has  a  right  to  prosecute,  such  ap- 
peal, under  section  121  of  the 
Code.  ib 

%*  Where  one  banker  receives  from  an- 
other a  promissory  note,  made  by 
third  persons,  for  collection  merely, 
with  instructions  to  remit  the  pro- 
ceeds, when  paid,  in  a  draft,  which 
note  is  subsequently  paid  by  the 
makers,  the  receirer  giving  credit 
therefor  to  the  person  fh>m  whom 
he  receives  it,  without  any  knowl- 
edge or  notice  that  any  other  per- 
son than  the  one  transmitting  it  to 
him  has  any  interest  therein,  he  has 
a  right  to  retain  the  prooseds  as 
against  tha  tnie  owner,  on  acoount 


<rf  a  baknoe  due  to  him  from  the 
tranamittar.    JOkkmmi.Wiuot^^XQ 


BILL  OF  SALE. 
8oo  Ybvdob  and  Pvbohabbb,  8. 

BOABDS  OF  EDUCATION. 
8i$  CovBTirmovAL  Law,  6,  7,  8,  9. 

BONA  FIDE  HOLDEB. 

Soe  Chbckb. 

MosTQAai,  5. 

BONDS, 
Sm  MnriczpAL  Cobfobatiovb,  8. 


c 


CANALS. 

1.  It  is  the  duty  of  a  superintendent 
of  repairs  on  the  Erie  canal  to  re- 
move obstructions  which  hinder  or 
prevent  navigation  tiiereon.  Muko 
V.  Lom^  179 

ft.  And  a  superintendent  having  in 
good  iaith  determined  in  regud  to 
the  necessity  and  propriety  of  re- 
moving a  boat  belonging  to  an  indi- 
vidual, as  an  obstruction  in  the 
canal,  he  can  only  be  held  respons- 
ible to  the  owner  upon  the  ground 
that  he  was  chargeable  with  negli- 
gence, or  improper  conduct,  in  ex- 
ecuting the  work.  ib 

8.  If  a  superintendent  of  canal  repairs 
con  repair  a  breach  in  the  bank  of 
the  canal  occasioned  by  a  flood,  by 
a  resort  to  ordinary  means,  and 
thereby  continue  navigation  witiiout 
material  interruption,  or  serious  det- 
riment to  the  public  welfare,  it  is  his 
duty  to  do  so,  instead  of  adopting 
the  «rfr«pn^ifM»y  measure  of  cutting 
a  piece  off  a  canal  boat  owned  by  an 
individual,  in  order  to  close  the  gates 
of  a  lock.  ib 

4.  And  where  the  proof  showed  that 
there  were  aeveral  other  methods  by 
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wUch  the  obrtmction  caused  by  a  I 
eanal  boat  groiinding  in  the  gatea  of 
a  lock  could  have  been  remoTcd,  and 
the  difflculty  obriated;  4t  wu  hdd 
that  the  saperinteDdent  of  repairs 
was  not  Justified,  on  the  ground  of 
''an  o^ermling  necessity,"  in  cut- 
ting the  boat  in  two  and  removing 
a  portion  thereof,  thweby  subjecting 
the  owner  to  a  loss  of  his  property.  3 

S.  Hdd,  ab0,  that  in  what  he  did,  after 
he  determined  the  necessily  of  re- 
moving the  obstruction,  the  snperin-. 
tendent  must  be  deemed  to  have 
acted  ministerially,  and  was  there- 
fore bound  to  ezerdse  reasonable 
care,  prudence  and  discretion  in  per- 
fonning  the  work.  A 

Sm  BlGXTI  OF  PftonBTT. 


CARRIERS. 
Sm  Tow  Boats, 


CASES  COMMENTED  ON  AND  BIS- 
TIN0UI8HED. 

1.  The  case  of  JMtimY.  XaU«(24  Sow, 
Fr,  R.  264)  distinguished  from  the 
present    Oommg  t.  Xami,  51 

2.  The  point  that  the  notice  accompap 
nying  an  attachment,  to  be  served 
by  the  sheriff  on  «  third  person  who 
is  in  possession  of  property  claimed 
to  belong  to  the  debtor,  may  describe 
the  property  in  general  terms,  with- 
out specifying  its  precise  nature  and 
amount,  which  was  so  decided  at 
special  term,  in  OrtenieafY,  Mumford, 
(19  Ahh.  469,)  waf  not  considered  by 
the  general  term,  in  that  case,  on 
appeal,  nor  was  the  ruling  of  the 
special  term,  in  respect  to  it,  over- 
ruled.   J)irah$  V.  Ooodridge,  78 

8.  The  case  of  Beach  v.  (Vom,  (2  K  T. 
£ep,  S6,)  distinguished  fct>m  the 
present.  I%t  Brfoniud  FrU,  LuUk 
Chunk  0/  WeUJUId  v.  Brwon,        191 

4.  The  principle  of  the  rule  lidd  down 
in  Th$  FecpU  v.  Brum,  (4  Dmio,  129,) 
viz.,  that  the  owner  of  a  house  who 
rents  it  to  be  used  and  kept  as  a 
house  of  prostitution  is  to  be  deemed 
to  keep  such  house,  and  is  Gable  to 
Indictment  and  conviction  as  the 


keeper  of  a  bawdy  honse,  apiifiis  to 
any  person  who  to  personally  eon- 
oenied  in  the  keei^ng  of  such  a 
house.   iMOHuUm  v.  J%0  Feopk,  299 

6.  The  case  of  Soekwa  ▼.  Jfemmff, 
(86  M  r.  Mip.  802,)  distmguished 
from  the  present.    CampM  v.  .8mm«, 
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CERTIORARI 

1.  On  a  oonunon  law  ceriiorari  the  Su- 
preme Court  is  not  restricted  to  the 
inquiry  Whether  the  CQurt  below 
acted  within  its  jurisdiction,  but  may 
go  further,  and  examine  wbethw  any 
error  in  the  proceedings  has  been 
committed.  The  FeopU  ex  reL  Mmr^ 
tiiw  V.  The  Board  of  Oemmieeionere  of 
FtMe,  146 

2.  The  writ  of  «sr<Mrari;  in  its  office  of 
removing  final  abjudications  for  re- 
view, possesses  all  the  chaiacteris- 
tics  of  a  writ  of  error  under  our  for- 
mer system  of  practice,  and  performs 
the  same  office,  as  to  inferior  sum- 
mary tribunals,  that  a  writ  of  error 
did  to  an  inferior  court  of  record. 
The  Fet^  ex  rd,  MiicheU  v.  Za»- 
renee,  689 

8.  The  common  law  eertiormn^  proper, 
removes  only  the  record,  or  entiy  in 
the  nature  of  a  record,  of  the  pro- 
ceedings of  the  court  below,  where- 
by only  the  jurisdiction  and  the  r^u- 
larity  of  its  proceedings  are  re- 
viewed. But  when  the  writ  is  au- 
thorized by  statute,  the  authority  of 
the  court  is  not  limited  to  questions 
of  jurisdiction  and  regularity.  It  has 
power^also  to  examine,  upon  the 
merits,  every  decision  of  the  court) 
or  officer,  upon  questions  of  law, 
and  to  look  into  the  evidence,  and 
affirm,  reverse  or  quash  the  proceed- 
ings, as  justice  shall  require.         # 

4.  The  writ  may  properly  issue  to  re- 
view the  action  of  a  jury  in  the  re- 
assessment of  damagee  under  the 
highway  act,  on  appeal  trom.  the 
decision  of  commissioners  appointsd 
by  a  county  judge.  ih 


CHARITABLE  ASYLUMS. 

1.  By  the  act  incorporating  a  diarita- 
ble  asylum,  the  trustees 


INDBZ. 
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thotixed  to  make  all  propar  and 
neoeaaary  rulaa  and  ragolationa  for 
the  gOTemment  of  the  corporation, 
not  xnoonsisteot  with  the  conatitu- 
tion  and  laws  of  the  United  States 
and  of  the  State  of  New  York. 
Mdd  that  by-laws  adopted  by  the 
trustees  forbidding  the  inmates  to 
leave  the  premises  withoat  permis- 
sion from  the  governor  of  the 
asylom,  or  one  of  his  assistants,  or 
indulging  in  contention,  or  boister- 
ous and  disorderly  conreraation  at 
table,  on  pain  of  expulsion,  were 
reasonable,  proper  and  valid;  and 
that  for  a  breach  thereof,  by  an  in- 
mate, the  governor  was  authorized 
to  dlanuss  the  ofibnder  from  the 
institution,  by  the  direction  of  the 
executive  committee.  Th$  PtapU^ 
tx  rti,  Niwnum  v.  2^  AnZotj'  ^^rt^ 
Harbor,  682 

2.  But  that  on  a  charge  being  preferred 
against  an  inmate,  of  violating  the 
rules,  he  was  entitled  to  reasonable 

'  notice  of  the.  examination,  and  an 
opportunity  of  being  heaxd,  of  excul- 
pating himaelf  and  of  disproving  the 
charge.  ib 

8.  The  action  and  proceedings  of  the 
trustees,  or  the  executive  committee, 
in  investigating  such  a  charge,  it 
items,  are  not  beyond  the  control  of, 
or  a  revi^  by,  the  Supreme  Court,  ib 

4t,  It  teetm  that  the  governor  of  such 
an  institution  has  no  power  to  expel 
an  inmate  for  a  violation  of  the  by- 
laws, without  the  authority  of  the 
trustees,  or  at  least,  of  those  consti- 
tuting the  executive  committee,     ib 


CHECKS. 

A  check,  after  having  been  indorsed 
by  the  payee  and  another  person, 
was  presented  at  the  bank,  and  cer- 
tified to  be  **  good."  Subsequently, 
the  drawer,  disoorering  that  he  hsul 
been  defrauded,  directed  the  bank 
not  to  pay  the  check ;  and  when  it 
was  presented  for  payment,  the  lat- 
ter wrote  acroaa  its  Ikce,  '*  payment 
Btopped,"  and  returned  it  to  the 
payee.  The  latter,  after  erasing  the 
words  *'  payment  stopped,"  ao  that 
they  could  not  be  read,  and  affixing 
a  revenue  stamp  over  the  erasure, 
tranifeired   the  check  to  another 


person,  through  whom  the  pl^tlff 
received  it  in  deposit  for  collection^ 
in  the  ordinary  course  of  business, 
in  good  fitith,  without  knowledge  or 
notice  of  the  circumstances,  and 
without  sufficient  appearing  on  its 
fiice  to  put  the  plaintiff  on  inquiry. 
Seld  that  the  plaintiff  was  to  be 
deemed  a  bona  JUh  holder  of  the 
check  for  value,  and  entitled  to  re- 
cover the  amount  thereof  from  the 
drawee.  Tko  Nanau  Bank  v.  Ths 
Broadwof  Bank,  286 


CODE. 


8i$  Nx  EzsAT. 


COHMISSIONEBS  OF  EXCISE. 
See  CBiMnrA.L  Law,  10  to  21. 


C0MMIS8I0NBBS  OF  PILOTS. 

1.  The  board  of  commissioners  of 
pilots,  after  having  granted  new  li- 
censes to  individuiUs,  authorizing 
them  to  act  as  pilots  for  one  yearj 
cannot  revoke  auch  licenses  tor  an 
alleged  violation  of  rulee  occurring 
previous  to  the  date  of  the  new 
licenses.  Ths  PeopU  9X  r«I.  Martino 
V.  Th$  Board  of  Com'rt  of  PikU,  146 

2.  By  considering  applications  for  new 
licenses,  and  determining  to  issue 
such  licenses  to  the  applicants,  the 
board  will  be  deemed  to  have  waived 
and  forgiven  all  previous  offenses,  ib 


COMMITlfENT. 

80$  HOVBB  OV  BlFUOB. 


COMPTEOLLEB'S  DEED. 

1.  Section  66  of  the  act  of  the  legis- 
latuie  of  1866,  (Xotew  of  1866,i>.  799,) 
made  comptrollers'  deeds  for  lands 
sold  for  taxes,  exomUd  afUr  the  poo- 
mig$  tf  that  ad,  presumptive  evidence 
that  the  sale  and  all  proceedings 
prior  thereto,  from  and  including  the 
assessment  of  the  land,  and  all  no- 
tices required  l^  law  to  be  given 
previous  to  the  expiration  of  the  two 
yeara  allowed  to  redeem,  were  regu- 
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lar.  TlUfl  8ecti<m  was  amended  In 
1860,  (Xmm  oJ  1860,  «A.  209,)  by 
adding  thereto  as  follows:  "But 
where  the  penon  or  persons  daitn- 
ing  title  under  such  conveyanoe,  or 
the  grantees  or  assignees  of  such 
persons,  shall  be  in  possession  of 
the  land  described  Uierein,  either 
by  himself  or  themselves,  or  his  or 
their  grantees,  assignees,  agents,  ten- 
ants or  senrants,  then  such  convey- 
ances shall  be  presumptive  evidence 
Hi  the  fiibets  above  stated,  y^kuimvr 
maif  \$  the  date  of  tueh  convejfmiee" 
This  amended  section  should  be 
construed  as  including  not  only  the 
case  of  an  actual  possession  of  the 
whole  lot  covered  by  the  deed,  but 
the  constructive  possession  of  the 
whole,  when  there  is  actual  possess- 
ion of  a  part  of  the  land  covered  by 
the  deed,  with  claim  of  title  to  the 
whole.    JMiy  V.  Cook,  9 

%  Oiving  the  section  that  construc- 
tion, the  title  of  a  par^  claiming 
under  a  comptroller's  deed  is  per- 
fect, without  proof  of  any  other  fact 
than  that  he  was  in  possession  of  a 
part  of  a  lot  under  the  deed,  claim- 
ing title  to  tlM  whole.  ib 


See  Advbbsb  PossxBStoir,  2,  8/4. 
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CONSIGNOR  AND  GONSIONEB. 

1.  Oats  were  purchased  by  W.  from 
various  persons,  under  an  agreement 
between  him  and  the  defendants 
that  such  oats  should  be  conugned 
to  the  latter;  they  were  paid  for 
by  drafts  drawn  upon  the  defend- 
ants; but  there  was  no  agreement 
for  a  lien  by  the  defendants  upon 
the  property  to  be  purchased  by 
W.,  or  that  the  title  should  be  in 
them  from  the  time  of  the  purchase. 
Btld  thit  the  defendants  had  no 
UUe  to  tlie  oats  so  purchased,  and 
no  lien  thereon,  until  they  were  con- 
signed to  them  by  W.  Mee  v.  Ihmr- 
orutf  438 

2.  Until  consignment^  in  such  a  case, 
the  lien  of  the  consignee  does  not 
attach.  ib 


CONSTITUTIONAL  LAW. 

1.  The  act  of  the  legislature,  of  April 
20,  1866,  (Xmm  ef  1860,  ch.  876,) 


being  the  tax  levy  for  that  year,  is 
a  private  or  load  bill,  within  the 
meaning  of  the  constii^ution,  and 
section  9  restricting  the  power  of 
the  corporation  of  New  York  to 
make  contracts,  relates  to  a  subject 
not  expressed  in  the  title  of  the  act, 
and  is  therefore  unconstitutionaL 
Ibobahax,  J.,  dissented.  FnOmai^ 
V.  Tke  Mt^at  of  the  Oat^  of  Jfem 
York,  169 

8,  A  proceeding  against  a  vessal  by 
name^  whatever  may  be  the  nafcoie 
of  the  daim,  being  a  prooaediag  in 
the  nature  of  a  suit  in  admiral^,  a 
statute  passed  by  a  state  legislature, 
conferring  the  right  to  a  lien  on  a 
vessel,  and  to  proceed  against  her  by 
name,  whatever  ooay  be  the  nature 
of  tbe  claim,  is  unoonstitutiimal  and 
void.    lerrem  v.  Eaeford,  200 

8.  The  act  of  the  legislature  of  1861, 
creating  a  board  of  revision,  is  not 
void  as  infringing  the  constitution 
of  the  state.  The  subject  of  the  act 
is  expressed  sufficiently  in  its  tiUe. 
It  is,  "An  act  relative  to  contracts." 
MaUtTofiM  aoflieaiim  of  Tifffm,  225 

i.  Neither  the  officers  created  by  the 
act  of  April  12,  1867,  "to  consoU- 
date  the  several  school  districts  and 
parts  of  districts  within  the  corpo- 
rate limits  of  the  village  .of  Saratoga 
Springs,  and  to  establish  a  free  union 
school  or  schools  therein,"  (Zomw  cf 
1867,  eh.  853,)  nor  the  trustees  of 
school  districts  within  that  village, 
are  eoutUff  cU^,  toum  or  viUa^e  officers, 
within  the  meaning  of  the  first  and 
second  branches  of  section  2  of  ar- 
ticle 10  of  the  State  consUtntion. 
The  FeopU  exrtl.  The  BoardofSdtt- 
eaOom  of  Saratoga  Springe  v.  Metmett, 

480 

5.  The  third  branch  of  seclicn  2  of 
said  10th  article  of  the  ocmstitutioB 
embraces,  in  its  scope  and  language, 
not  only  trustees  of  schocd  districts, 
but  also  all  officers-  whose  offices 
might  be  thereafter  created;  such  ss 
boards  of  education,  and  the  like.  A 

6.  Hence,  whether  the  officers  named 
in  the  act  of  April,  1867,  are  called 
school  trustees,  or  members  of  "  the 
board  of  education,"  or  by  any  other 
name,  title  or  character  of  school 
officers,  and  though  possesnng  by 
their  creation  substantiaUy  the 


powers,  and  ez«rcluag  or  attempt- 
ing  to  exercise,  the  ftiiictioDS  or  da- 
ties  of  school  trustees,  the  legisla- 
ture did  not  transcend  its  legitimate 
powers  hj  the  enactment  of  the  said 
act,  and  in  the  creation  of  a  board 
of  education  consisting  of  the  per- 
sons named,  with  the  powers  therein 
conferred.  ib 

7.  Whether  the  board  of  edncationthns 
created  possesses  more  or  less  pow- 
ers than  ordinary  school  district 
tmstees,  they  are  clearly  brought 
within  the  third  branch  of  section  2, 
article  10  of  the  oonstttution,  at 
offioers  "  whose  offices  may  heivafter 
be  created  by  law,"  and  may  there- 
fore be  appointed  by  the  legislatmre. 

ib 

8.  The  act  of  Aprfl  12, 1867,  is  not  un« 
constitutional  and  void  as  being  in 
violation  of  section  16,  article  8  of 

-  the  State  constitution,  which  de- 
dares  that "  no  private  or  local  bill 
which  may  be  passed  by  the  legis- 
lature shall  embrace  more  than  one 
subject,  and  jthat  shall  be  expressed 
in  the  title."  ib 

9.  Although  the  act  in  question  is  feMd, 
being  confined  to  a  particular  local- 

^  Ity,  yet  it  embraces  but  one  lu^^, 

*  Tix.,  the  establishment  of  a  free  union 
■chool  or  schools,  within  the  limits 
speciiied.  ib 

10.  The  act  of  the  legislature  "  in  re- 
lation to  the  plank  road  law  in  the 
county  of  Saratoga,"  passed  Febru- 
ary 27, 1864,  which  enacts  that  '*\t 

*  any  plank  road  in  Saratoga  county, 
used  for  six  years,  shall  be  aban- 
doned, or  its  charter  expire  by  its 
own  limitation,  or  forfeiture,  such 
plank  road,  and  its  right  of  way, 
shall  become  and  is  hereby  declared 
a  public  highway,"  and  makes  it  the 
du^  of  the  commissioners  of  high- 
ways of  the  town  to  take  the  same 
measures  for  appraising  the  rerer* 
flionary  interest  of  the  owners  whose 
lands  were  taken  for  such  plank  road, 
Ac.,  as  are  required  by  the  statute 
in  relation  to  the  appraisal  of  dam- 
ages for  laying  out  public  highways, 
£x,  is  not  unconstitutionu.  J%e 
:PeopU  exreL  MUeheOY,  Zawrmet,  680 

11.  It  is  not  in  ccmflict  with  any  ex- 
press provision  of  the  constitution, 
nor  an  infringement  of  any  natural 
right.  ib 

Vol,  LIV  43 


INDEX*  Q7g 

12.  Statutes  free  from  these  objec- 
tions cannot  be  declared  void  by  the 
courts,  tf  ithin  this  limits  the  legis* 
lative  win  Is  sovereign.  ib 

See  PRACTICB,  2. 


CONTEMPT. 

1.  If  service  of  an  order  for  the  de- 
fendant to  appear  before  a  referee 
and  submit  to  an  examination  as  to 
his  property,  is  made  without  exhib* 
iting  to  him  the  original  order  of  the 
judge,  the  service  is  only  irregular ; 
not  a  service  which  the  defendant  is 
at  liberty  to  disregard,  but  one  which 
he  can  object  to,  and  have  set  aside^ 
by  appearing  and  taking  the  objeo- 
tion.  His  feilure  to  take  the  objeo- 
tion  is  a  waiver  of  it.   J*0My«  v.  Or- 

40 


2.  While  there  is  no  rule  or  practice 
which  absolutely  protecto  a  party 
from  punishment  fer  a  violation  of 
an  order,  committed  upon  the  ad- 
vice of  counsel,  yet  substantial  Jus- 
tice, and  the  wise  exerdse  of  the 
disoretion  vested  in  the  oourt,  require 
it  to  relieve  a  party  when  tiie  effect 
of  his  counsel's  mistake  may  be  to 
keep  him  in  jail  indefinitely,  by  rea- 
son of  his  hiability  to  pay  a  Uu^ 
sum  of  money.  A 

8.  Accordingly,  where  a  defendant  was 
adjudged  guilty  of  contempt  in  fell- 
ing to  appear  and  submit  to  an  ex- 
ai^nation,  as  to  his  property,  and  it 
was  shown  that  such  iUlure  was 
caused  by  the  advice  of  oounsri 
given  in  good  feith  and  in  goodiUth 
relied  upon  by  the  defendant,  the 
order  was  modified  so  as  to  direct 
that  the  defendant  be  ac^u^U^  guil- 
ty of  the  contempt  charge<^  and  be 
fined,  unless  he  appeared  and  sub- 
mitted to  an  examination  under  the' 
origmal  order,  and  made  an  affidavit 
to  the  eflbct  that  he  had  made  no 
transfer  of  his  property,  since  the 
order  for  'tibA  exaooination,  except 
-  and  unless  under  the  provisions  of 
the  bankrupt  actb  tft 


CORPOKATION. 

1.  In  an  action  against  a  oorporatiooi 
by  a  stockholder,  to  liave  his  con* 
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tnct  of  iobicripCaoii  TMdnded  and 
the  anKmnl  he  had  ptid  leftmded  to 
hfan,  on  the  grooDd  that  the  cobk 
pony  did  not  acquire  or  own  certain 
pieoM  of  tffopeity  which  it  was  rep- 
reaented  it  would  acquire,  the  Jud^ 
charged  the  Juiy  that  it,  upon  the 
proapectof,  ''the  plaintUT  bad  the 
right  to  beliefe  that  it  was  reason- 
ably  certain  that  the  company  would 
aoqidie  such  property,  and  that  the 
oompany  was  organised  with  a  view 
to  ownership  of  those  pieces  of  prop- 
erty, then,  if  they  did  not  obtam  it, 
he  would  be  entitied  to  reooTnr." 
B^d  that  the  chaige  was  erroneous. 
Xdaty  ▼.  Ifcrthtnt  Light  OH  Ompmtjf, 

111 

2.  A  corporation  being  about  to  be 
formed,  for  the  purpose  of  dealing 
in  and  defdoping  oil,  in  oil  lands, 
certain  named  property  was  expect- 
ed to  constitute  its  InTcsted  capital 
After  it  should  become  oiganized  it 
was  to  purchase  the  MTeral  i^eces 
of  oil  property  mentioned  in  the 
prospectus.  It  succeeded  in  obtain- 
ing ^  except  one  piece,  as  to  which 
there  was  some  defect  of  title.  HeU, 
that  in  the  absence  of  any  misrep- 
resentation or  fraud,  a  stockholder 
could  not,  on  the  ground  of  the  fail- 
ure of  the  company  to  acquire  all 
the  land  mentioned  in  the  prospec- 
tus, maintain  an  action  against  it  to 
recoTer  back  the  amount  paid  by 
him  upon  his  subscription.  Mul- 
Lw,  J.,  dissantsd.  tl 

8.  Such  an  action  cannot  be  sustained 
unless  the  objects  and  purposes  of 
the  company  have  so  entirely  failed 
that  the  corporation  may  be  said  to 
be  Tiitoally  dissolved.  jP«r  Pbok- 
HAM,  J.  ib 

L  Where  there  is,  at  most,  a  failure 
only  as  to  about  three  fourths  of  one 
tenth  of  the  property  intended  to  be 
owned  by  the  company,  and  the 
money  to  buy  that  is  in  the  com- 
pany's treasury,  this  is  not  a  suffi- 
cient ground  for  dissoMng  the  cor- 
poration.   Fer  PacKHAM,  J.  ib 

8m  Mukxcipal  Gobpobatioxs. 
New  Yobk,  (Citt  of.) 


COUNTY  COUBT. 
AsAptsal,  1. 


aUMnff AL  LAW. 


1.  The  principle  of  the  rule  kid  down 
in  7U  Fmfh  ▼.  Xrwm,  (4  il«M, 
129,)  Tia.,  thai  the  owner  of  a  henae 
who  rentil  it  to  be  used  and  kept  as 
a  house  of  pruatitulaon  Ib  to  be 
deemed  to  keep  such  faoaae,aDd  is 
liable  to  indicUnent  and  eoimelion 
as  the  keeper  of  a  bawdy  hoaae,  ap- 
plies  to  any  peiiKm  who  is  peneiially 
concerned  in  the  keeping  of  such  a 
house.   Ltmmmimmr. 


3.  In  misdemeanora  there  are 
ceasoiies;  all  who  procure, 
aid  or  abet  the 
crime  ars  principals. 


of  the 

'  tl 


8.  One  who  has  tiie  control  of  pmd- 
ses,  and  knowingly  rents  a  building 
thmon  for,  and  permits  it  to  Iw 
used  as,  a  house  of  proetltntion,  can- 
not screen  himself  fh>m  punidiBMnt 
by  showing  that  he  did  not  own 
the  premises,  but  rented  the  same 
and  collected  the  rents  merely  as 
agent  for  the  owner,  H 

i.  Although  a  statutory  oflbnae  is  not 
chaiged,  in  the  indictment,  in  the 
▼ery  woirds  of  the  statute,  yet  if  the 
substance— the  substantial  tecta  con- 
stituting the  statutoiy  ofiense— are 

.  well  stated,  that  ia  sufficMuL  JV«- 
ury.Th$  FrnfU^  806 

6.  Where  an  indictment  contalna  some 
good  counts  and  the  jury  find  a  gen- 
eral Terdict  of  guilty,  the  coofic- 
tion  will  be  sustained,  however  d»- 
fieotiTe  the  other  counts  may  be;  as 
the  verdict  will  be  applied  to  the 
good  counts.  tl 

6.  Any  pregnant  woman  who  riiall 
take  any  medicine  or  drug  for  the 
purpose  of  procuring  a  miscarriage, 
is  guilty  of  a  criminal  offianse,  of  the 
same  grade  as  that  of  a  person  ad- 
ministering medicine  or  drugs  to  her 
for  that  purpose,  and  is  liaUe,  upon 
conviction,  to  the  same  punishment. 

tl 

7.  The  submission  by  a  pregnant  wo- 
man to  an  opera^on,  or  Sie  taking 
of  drugs,  with  intent  to  procure  a 
miscarriage,  is  a  moral  as  well  as  a 
legal  offense ;  and  that,  with  her  con- 
femed  want  of  chastity,  is  an  im- 
peachment of  such  female,  when  ex- 
aipined  as  a  witneas  against  anotlier. 
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on  an  indictment  agitest  him  for  ad- 
ministdring  medicines  and  drugs  to 
her,  and  renders  a  corroboration 
proper,  even  if  it  be  not  indispens- 
able, ib 

8.  Jhe  testimony  of  the  physician  who 
was  present  at  the  birUi  of  the  child, 
as  to  the  Act  of  the  birth,  and  his 
attendance,  upon  the  employment  of 
the  defendant,  is  not  oorrobonittTe 
of  the  female's  testimony  in  respect 
to  the  goilt  ol  the  defendant  in  pre- 
TioQsly  attempting  to  procnre  a  mis- 
carriage. Hence,  a  charge  to  the 
jary  that  such  evidence  is  corrobora- 
tiTe  of  the  testimony  of  the  female 
in  respect  to  ''the  defondant's  in- 
tent and  connection  with  the  alleged 
offense,"  is  erroneous.  ib 

9.  A  corroboration,  to  be  of  any  avail, 
should  be  as  to  some  matter  mate- 
rial to  the  issue.  To  prove  that  a 
witness  has  told  the  truth  as  to  im- 
material matters,  has  no  tendency 
to  confirm  his  testimony  involving 
the  guilt  of  ^party  on  trial        S 

10.  The  duties  devolved  upon  com- 
missioners of  excise  by  the  "  act  to 
suppress  intemperance  and  to  regu- 
late the  sale  of  intoxicating  hquors," 
{Lmu  of  1867,  eh.  628,)  caU  for  the 
exercise  of  discretion  and  judgment, 
and  are,  to  some  extent,  discretion- 
ary and  JudidaL  The  FeopU  v. 
Joim,  811 

11.  The  commissioners  cannot  be  co- 
erced in  the  exercise  of  their  dis- 
cretion, by  mandamus  or  otherwise, 
and  for  a  mere  mistake  are  not  lia- 
ble, either  civilly  or  criminally.  But 
fbr  an  unlawful  and  corrupt  exer- 
cise of  the  powers  rested  in  them, 
they  are  answerable  criminally,     ib 

12.  They  cannot  irillAillv  and  Ipiow- 
ingly  violate  the  law  with  impunity ; 
and  while  they  are  only  responsible 
for  good  faith  and  integrity,  they 
cannot,  from  corqipt  motives,  either 
grant  or  withhold  a  license  improp- 
erly, and  shield  themselves  under  the 
judicial  character  of  their  office,    tl 

18.  The  wor^s  '^  inn,  taveri)  or  hotel," 
contained  in  the  act  of  1857,  ure  used 
synonymo^ly,  to  designate  what  is 
ordinarily  and  populi^ly  Ipiown  as 
mii^  o^  tf^Ycni,  or  place  tat  the  en* 


tertainment  of  travelen,  and  where 
all  their  wants  can  be  supplied.  The 
words  "  inn  or  tavern  "  were  so  used 
in  the  prior  corresponding  enact- 
ments, ib 
m 

14.  To  constitute  an  inn-keeper,  a  tav- 
ern-keeper, or  hotel-keeper,  the  party 
so  designated  must  receive  and  en- 
tertain as  guests  those  who  choose 
to  visit  his  house.  A  restaurant, 
where  meals  are  furnished,  is  not  an 
inn  or  tavern.    P<r  Allbv,  J.      ib 

15.  It  by  no  means  follows  that  be- 
cause the  place  was  an  unfit  place 
fbr  a  tavern,  or  th6  license  was  im-u 
providently  or  improperly  granted, 
the  commissioners  of  excise  were 
necessarily  guilty  of  a  criminal  of- 
fense hi  granting  a  license.  ib 

16.  To  constitute  an  ofihnse,  the  li- 
cense must  have  been  granted  with 
full  knowledge  of  the  liBCti,  and 
willfully.  t» 

17.  The  oflbnse  consists  in  the  motive 
and  intent  with  which  the  act  was 
done.  The  mere  granting  of  a  li- 
cense which  a  court  or  jury  might 
say  ought  not  to  have  been  granted, 
is  not  an  ofiense ;  but  the  jury  must 
be  able  to  say,  from  the  evidence, 
that  the  commissioners,  or  such  as 
are  pronounced  guilty,  knew,  at  the 
time,  that  it  was  not  a  proper  case 
for  a  license  under  the  statute,  and 
neverUieless  granted  it.  In  willftU  dis- 
regard of  the  statute ;  that  is,  that 
they  knowingly  and  purposely  disre- 
garded the  staWte.  ib 

18.  If  they  acted  in  good  iUfh,  though 
erroneously,  they  caz^not  be  pun- 
ished, ib 

IQ.  They  have  the  po^er  to  do  the  act, 
and  only  a  crin^ftl  intent  can  make 
the  act  criminal,  although  eirone- 
ously  dcpe.  ib 

20.  On  the  trial  of  ap  indictment  agahist 
commisuoners  of  excise,  for  willftil- 
ly,  unlawfully  and  corruptly  grant- 
ing a  tavern  license,  the  court 
ctwrged  the  jury,  in  substance,  that 
if  they  should  find  that  the  defend- 
ants Imew  the  character  of  the  place 
licensed,  yet  if  they  believed,  from 
the  evidence,  that  the  defendants 
thougl^t  ijb^  i^laoe  a  fit  and  proper 


•76 


INDEX. 


one  to  be  Hoensed  m  a  tefern,  un- 
der the  statute,  tbey  Bhonld  acquit; 
but  if  tbe  Jury,  from  the  eridenoe, 
beUered  that  the  defendants  did  not 
consider  the  premises  in  question  fit 
and  pfoper  fo  be  thus  licensed,  but 
wflUtaHf  and  corruptly  licensed  the 
same,  in  Tiolation  of  the  statute, 
they  should  find  the  defendants 
guiHy ;  Hdd  that  this  portion  of  the 
charfe  was  correct,  tft 

21.  But  that  it  was  erroneous  to  charge 
the  juiy  that  if  the  act  was  unhiw- 
ful ;  that  is,  if  the  license  ought  not 
to  hare  been  granted,  under  the  stat- 
ute, and  the  defendants  intended  to 
do  the  act,  fis.,  to  grant  the  license, 
they  should  be  oonricted ;  that  they 
oonld  not  shield  themselves  because 
they  did  not  suppoee  the  act  was  in 
Tiolation  of  law,  or  because  they 
mistook,  or  were  ignorant  of  the  law, 
or  because  they  supposed  they  were 
acting  according  to  the  statute,      ib 

221  The  statutory  regulations  for  the 
drawing  and  summoning  of  Jurors 
were  not  made  for  the  benefit  of  par- 
ties to  trials  by  jury  and  for  the  pur- 
pose of  securing  to  such  parties  (in 
dTU  and  criminal  proceedings)  an 
impartial  array  of  Jurors  from  which 
the  Jury  to  try  the  issue  might  be 
taken,  but  were  made  for  the  pur- 
pose of  securing  an  impartial  dis- 
tribution among  citizens  of  the  oner- 
ous duty  of  peiforming  Jury  senrioe. 
Jfieiy  T.  Tk4  JPttpU,  810 

28.  Hence,  fn  the  absence  of  any  sug- 
gestion of  ftaud  or  of  misconduct, 
other  than  tbe  mere  fidlure  to  ob- 
serve the  regulations,  the  public, 
only,  can  oompkin  that  the  rsgula- 
t)ona  hare  been  disre^uded.  A 
challenge  to  the  array,  by  a  prisoner 
on  trial,  will  not  lie  for  a  duiegard 
of  the  directions  of  the  statute,     tb 

24.  The  property  or  assessment  quali- 
fications of  Jurors,  prescribed  by  the 
Berised  Statutes,  have  been  repeal- 
ed, in  respect  to  tbe  dty  of  New 
York.  a 

25.  Where  jurors  are  challenged  for 
principal  cause  or  for  favor,  and  upon 
the  triors  finding  agunst  the  chal- 
lenges, the  Jurors  are  challenged 
peremptorily,  by  the  prisoner,  the 
questions  n^sed  previous  to  the  per- 


emptoiy  daOsngiSB  ne  not  opso  Ibr 
examination  at  the  fastance  of  0ie 
prisoner.  d 


26.  Intoxication  is  never  an  cxease  for 
^  crime.  £ven  where  in  testis  a  necee- 

aaiy  ingredisat  in  the  criBM  duurged, 
so  long  as  the  offender  ia  arable  of 
conceiving  a  design,  he  wiO  be  pre- 
sumed, in  the  abemce  of  proof  to  the 
contrary,  to  bave  intended  tfie  natu- 
ral consequences  of  Ua  own  acL    t( 

27.  Where  the  killing  of  another  is  un- 
equivocal and  unprovoked,  the  Uti 
that  it  was  committed  while  the  per- 
petrator was  intoxicated  cannot  be 
allowed  to  affect  the  legal  character 
of  the  crime.  tl 


28.  Where,  on  the  trial  of  an  u 
ment  for  murder,  evidence  is  offered 
to  show  that  tbe  prisoner  killed  the 
deceased  in  self  defense,  and  that 
he  feared  the  deceased  intended  to 
attack  him,  the  rule  is  that  the  pris- 
oner must  have  had  reasonablo 
ground  for  believing  tbe  deceased 
intended  to  take  his  life,  or  to  do  him 
bodily  harm,  and  that  there  was 
reasonable  ground  for  supposing  the 
danger  imminent  that  such  deogn 
would  be  accompUshed,  although  it 
should  afterwards  appear  that  no 
such  design  existed— that  there  was 
no  real  danger  of  its  being  perpe- 
trated.   l%e  TtcpU  V.  JJmh^         842 

« 

29.  It  is  not  material  whether  the  pri»- 
oner's  impressions  were  correct  or 
not ;  but  the  true  inquiry  is  whether 
he  had  reasonable  grounds  to  sup- 
pose be  was  in  danger,  and,  if  such 
grounds  existed,  .whether  the  danger 
was  imminent,  or  whether  he  could 
have  avoided  the  danger  by  depart- 
ing, ih 

80.  The  rule  does  not  permit  a  Jury 
to  convict  if  they  find  the  prisoner 
was  not  Justified  in  forming  such  an 
opinion;  nor  if  they  are  satisfied 
that  the  drcnmstanoes  did  not  war- 
rant the  condusion ;  nor  if  tbe  im- 
pressions which  thr  prisoner  formed 
were  incorrect.  %k 

81.  Thdr  attention  should  be  directed 
to  the  inquiry  whether  the  prisoner 
had  any  reasonable  grounds  for  fonn- 
ing  such  an  opinion.  If  he  had, 
then  whether  the  prisoner  was  Justi- 
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fled  in  foraung  such  an  opinion,  and 
wheUier  the  impressions  formed  were 
correct,  would  be  immaterial.        ib 

82.  A  charge  to  the  jor^  that  if  the 
prisoner's  impressions,  as  to  the  ez- 
istenoe  of  danger  to  liimself,  were 
correct,  they  were  a  protection,  bat 
that  if  incorrect  they  afforded  him 
no  inmianity  or  protection,  was  hdd 
to  be  erroneous,  as  it  might  hate  led 
the  jury  to  suppose,  if  the  opinion  or 
impressions  formed  by  the  prisoner 
were  wrong,  and  that  he  was  not  in 
reality  in  danger  of  some  great  bodi- 
ly injury,  that  his  impressions  Vonld 
luSbrd  him  no  protection.  ib 

88.  On  a  trial  for  murder,  in  the  ab^ 
sence  of  any  evidence  that  the  de- 
ceased had  assaulted  the  prisoner, 
eyidence  to  show  that  the  deceased 
was  of  a  quarrelsome,  vindictiYe  and 
brutal   character,   is    inachnlssible. 

Fer  StTTEBBLAKD,  J.  ib 

84.  The  good  character  of  a  prisoner 
cannot  avail  against  clear  proof  of 
guilt.  It  is  only  where  doubt  exists 
as  to  the  commission  of  the  crime, 
and  the  intent  of  the  party,  that  good 
character  will  protect  him.  JFafnsr 
▼.  I%e  FeopU,  867 

85.  An  indictment  charging  the  crime 
upon  the  "oath"  of  tho  jurors  is 
sufficient.  Although  "  oaths  "  is  the 
proper  word,  using  the  singular,  in- 
stead, is  such  a  defect  as,  after  rer^ 
diet,  will  be  cured  by  the  statute,  ib 

88.  The  otjection  that  the  crime  was 
not  shown  to  have  been  committed 
in  the  county  alleged  in  ^e  indict- 
ment, cannot  be  taken  for  the  first 
time  upon  a  writ  of  error.  ib 

87.  So  as  to  the  objection  that  the 
witnesses  do  not  state  the  year  in 
which  the  fatal  ii^ary  was  inflicted, 
to  show  that  it  produced  death  with- 
in a  year  and  a  day ;  where  there  is 
sufficient  eyidence  from  which,  if 

*  necessary,  the  jury  could  infer  the 
killing  to  have  been  in  the  year  al- 
leged in  the  indictmAnl  ib 

88.  On  the  trial  of  an  indictment  for 
murder,  evidence  as  to  the  existence 
of  ill  feeling  between  the  prisoner's 
wife  and  the  wife  of  the  deceased,  is 
not  admissible,  unless   the  proof 


shows  that  the  prisoner  had  a  knowl- 
edge of  such  iU  feeling.  SaektU  v. 
The  FeopUf  870 

89.  If  there  is  no  proof  of  such  knowl- 
edge, the  prisoner's  counsel  may  on 
that  account  ask  to  have  such  tes- 
timony stricken  out,  and  to  have  the 
jury  instructed  to  disregard  it.  And 
although  no  such  request  ]fi  made, 
the  evidence  will  be  held  to  have 
been  improperly  received.  ^        ;  t& 

40.  Dying  declarations  relatang  to  the 
transaction,  and  circumstances  atten- 

'  ding  the  homicide,  are  admissible  on 
a  trial  for  murder.  ib 

41.  So  declarations  that  the  prisoner's 
boys  followed  the  deceased  in  the 
street,  and  clubbed  him  on  the  cor- 
ner, where  such  act  immediately 
preceded  the  meeting  with  the  pri»* 
oner,  and  was  the  cause  of  his  re- 
turning to  his  house,  where  the  blow 
was  struck,  are  admissible,  as  being 
strictiy  a  part  of  the  ret  ge&tm  the 
immediate  cause  which  led  to  the 
meeting.  %b 

42.  But  a  declaration  that  the  prisoner 
had  often  threatened  to  kill  the 
declarantr*-fluch  declaration  bdng 
made  after  the  latter  had  related  the 
drcumstanoes  of  the  stabbing,  and 
being  entirely  unconnected  with  it, 
without  any  thing  to  show  whether 
the  threats  were  made  to  the  declar- 
ant, or  to  others  who  had  told  him — 
is  inadmissible.  iib 

48.  It  would  be  adopting  a  dangerous 
precedent  to  extend  tiie  rule  which 
admits  declarations  made  under  a 
conviction  that  the  party  must  die, 
beyond  tiie  immediate  transactions 
which  led  to  the  death.  Fer  Ihoka- 
J.  ib 
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DABiAQBS. 


See  Tbotkb  Avn  Contxbbiov,  5. 


DEEP. 

1.  The  premises  intended  to  be  con- 
veyed by  deeds  were  doMribed  as 
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being  200  acres,  more  or  less,  in  the 
right  of  W.,  K.  &  C,  in  lot  No.  1,  in 
the  24th  allotment  of  the  patent  of 
K.  Mefd  that  as  thi«  description 
contained  several  particulars,  no 
lands  could  pass  by  the  deeds,  ex- 
cept such  as  corresponded  with  all 
the  particulars.  IMa^  ▼.  Oookf       9 

2.  That  it  was  necessary  that  those 
claiming  under  such  deeds  should 
'show  tlMit  the  lands  claimed  were  in 
lot  1,  and  in  that  part  of  the  lot  to 
w^ich  the  right  of  W.,  E.  6l  0.  ex- 
tended ;  and  if  such  right  included 
more  than  200  acres,  the  grantees 
would  have  been  authorized  to  elect 
which  200  acres  in  the  tract  they 
would  tate,  sad  such  election  would 
have  made  the  grant  operative,  al- 
though the  description  was  so  un- 
certain that,  of  itself,  it  would  con- 
vey nothing.  ib 

8.  And  no  evidence  being  given,  as  to 
what  part  of  lot  1  ^as  covered  by 
the  right  of  W.,  SI.  6l  C,  it  appear- 
ing t£at  K.  alone  claimed  lot  G  in 
lot  1,  but  the  lands  conveyed  were 
not  a  pari  of  those  claimed  by  K. 
alone;  it  was  htid  that  the  deeds 
were  ineffectual  to  establish  the 
plaintiff's  title  to  a  particular  portion 
of  lot  G  in  lot  1.  a 

4.  The  return  of  a  deed  to  the  grantor, 
and  the  destruction  thereof,  after  it 
has  been  executed  a^d  delivered,  will 
not  reinvest  the  grantor  with  the 
title.    FanlMl  r.  Shirti,  99 

6.  Where  persons  aoknowledging  the 
execution  of  an  instrument,  although 
previously  unknown  to  the  officer, 
are  introduced  to  him  by  a  mutual 
acquaintance,  this,  if  it  satisfies  the 
conscience  of  the  officer  as  to  the 
identity  of  the  parties,  is  sufficient 
to  au&orize  him  to  take  the  ao- 
knowledgment  and  give  the  certifi- 
cate. Glirkx,  p.  J.,  dissented. 
Wiiod  T.  Saeh,  184 

6.  Although  the  statute  requires  that 
the  officer  taking  an  acknowledg- 
ment shall  know,  or  have  satisftic- 
tory  evidence,  that  the  person  mak- 
inff  such  acknowledgment  is  the 
individual  desoibed  in  and  who  ex- 
ecuted the  instrument,  yet  it  no- 
where prescribes  either  how  Huch 
knowledge  shall  have  been  acquired, 


or  that  it  must  have  existed  for  any 
definite  period  of  time.  Fer  Cab- 
DOZO,  J.  A 

7.  That  is  necessarily  a  question  for 
the  conscience  of  the  officer;  and 
the  means  through  which  he  obtains 
knowledge  of  the  person'tf  identity 
are  not  material.  i 

8.  The  right  of  the  officer  to  take  the 
acknowledgment  does  not  depend 
upon  the  length  of  lus  acquaintance 
with  the  person,  nor  upon  the  man- 
ner in  which  his  knowledge  is  ac- 
quired, t^ 

8m  Tbusts  abd  TRirsTBxs,  1,  4, 8. 


DESERTERS. 
Sm  False  IiiPBiaovMBirT,  4, 7. 


E 


ESTOPPEL. 

An  eitoppd  mpai§  arises  when  a  party 
has  made  representations,  or  done 
acts  to  influence  the  conduct  of 
another,  by  inducing  a  belief  of  a 
given  siate  of  fiscts,  when  such  party, 
having  acted  upon  such  belief,  would 
be  injured  by  showing  a  difllBrsnt 
state  of  facts.    Mi»  v.  Jkwtjh      456 

See  Falsx  Ikpribobmbnt,  7. 
MfrncxFiL  GomPOBATioBa,  5. 


EVIDENCE. 

1.  Although  a  letter,  written  by  a  third 
person  to  the  plaintiffii,  is  not  com- 
petent as  proof  of  the  truth  of  the 
facts  stated  in  it,  yet  it  Is  admissi- 
ble to  show  under  what  cover  its 
contents  reached  the  plaintiffs ;  pre- 
cisely as  an  envelope  would  be 
admissible  as  having  contained  a 
certain  letter.  Olbrkb,  P.  J.,  dis- 
sented.   J>arlinff  V.  Mmer,  149 

2.  A  plaintiff,  when  examined  as  a  wit- 
ness, may  be  asked  whether  one  of 
the  loans  for  w*hich  the  notes  sued 
on  were  given  was  an  individual 
tran8a<»tion ;  and  whether  be  loaned 
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.  UiemoneyasluBOwnjOrasreoeiTer; 
those  .inquiries  embodying  a  fact 
within  the  knowledge  of  the  plaintiff, 
and  not  requiring  Uie  expression  of 
an  opinion  upon  the  law  of  the  case. 
Jkim  V.  Feek,  425 

S0e  Cbixxhil  Law,  7,  8,  9,  88,  84, 
87  to  48. 

WiTVXSB. 


EXECtTOBS. 

iSSM  SuBBOOATBfl,  8. 


FALSE  IMPSISOimSNT. 

1.  The  question  of  probable  cause,  in 
actions  for  false  imprisonment,  has 
been  settled  as  an  important  one, 
by  the  common  law,  from  time  im- 
memorial.  The  absence  of  probable 
cause  was  always  alleged,  in  the 
dedarataon,  and  was  a  necessary  al- 
legation. Fer  PoTTSB,  J.  Bmoity 
T.  BuOtr,  490 

2.  An  important  distinction  is  reoog- 
niaed,  in  this  class  of  cases,  both 
in  the  English  courts  and  in  our 
owii,  viz.,  the  distinction  between  an 
arrest  made  by,  or  at  the  instance  of, 
a  private  person,  and  one  made  by 
magistrates  or  other  police  or  public 
officers,  where  the  defense  pleaded 
is,  probable  cause  for  the  arrest,   ib 

8.  If  aa  innocent  person  is  arrested 
upon  suspicion,  by  a  private  indi- 
Tidual,  such  individual  is  excused,  if 
a  felony  was  in  fact  committed  and 
there  was  reasonable  ground  to  sus- 
pect the  person  arrestod.  But  if  no 
felony  was  committed  by  any  one, 
and  a  private  individual  arrest, 
wiUiout  warrant,  such  arrest  is  ille- 
gal, though  an  officer  would  be  jus- 
tified if  he  acted  upon  information 
fh>m  another  which  he  had  reason  to 
rely  on.  ib 

4.  What  circumstances  were  held,  In 
this  case,  to  amount  to  probable 
cause  for  airesting  the  plaintiff  as  a 
deserter.  ih 

6.  In  an  action  for  false  imprisonment, 
the  question  whether  the  defendant 


had  probable  cause  for  the  arrest, 
upon  undisputed  facts,  is  a  question 
for  the  courts  not  for  the  jury.  If 
the  fiicts  are  in  conflict,  the  jury 
must  find  the  fiicts,  and  when  found, 
it  is  a  question  of  law  whether  they 
amount  to  probable  cause.  d 

6.  It  is  not  settled  as  a  question  of 
law,  that,  without  reference  to  the 
pressing  duties,  and  the  deihands 
upon  the  time,  of  public  officers,  and 
their  necessary  attention  to  other 
business  of  the  public,  four  days  is 
such  an  unreasonable  detention  as 
to  make  the  officer  guilty  of  violating 
the  language  of  a  statute  specifying 
no  time,  and  to  render  him  liable  for 
false  imprisonment.  ift 

7.  The  plaintiff  being  arrested  as  a  de- 
serter, and  put  in  a  lock-up  until  he 
could  be  sent  to  the  nearest  military 
post,  asked  permission  to  stay  there 
until  he  co^d  hear  firom  Boston, 
rather  Uian  be  sent  a  distance  of 
170  miles  to  a  military  post,  and 
there  take  the  chances  of  a  still 
longer  delay,  in  confinement.  Per- 
mission was  given  accordingly,  and 
he  remained  In  the  lock-up  four 
days,  when  he  was  discharged.  SM 
that  this  furnished  a  legal  excuse  for 
the  detention,  if  it  did  not  com- 
pletely estop  the  pUuntiff  from  bring- 
ing an  action  for  false  imprison- 
ment, ih 

8.  Where  probable  cause  for  an  anest 
is  shown,'  whether  It  appear  fit>m 
extrinsic  drcumstanoes,  or  ftom  the 
conduct,  falsehoods  br  oontradicUons 
of  the  party  arrested,  the  officer,  act- 
ing without  malice  or  bad  motive, 
will  be  protected,  if  acting  in  the 
line  of  h&  duty.  ih 

9.  The  unreasonableness  of  the  tbne 
.  of  detention  is  a  distinct  question 

fh>m  that  of  the  first  arrest,  if  the 
arrest  itself  can  be  justified.  ih 

See  Pbotobt  VLmjuouja, 

FALSE  BEPRE8ENTATI0NS. 
See  F&Aim. 


FBAUB. 

1.  Where  the  gravamen  of  an  actioii 
was  that  the  defendant,  by  frdse  rep- 
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rmmMkm  liidiieedfliepliiiiliff  to 
fatbor  for  him,  under  the  belief  that 
the  defindant  was  BoWeDt  and  able 
to  pay  the  price  agreed  upon  for 
sach  If  orik,  and  stated  that  he  owned 
.  tiie  ftum,  as  an  evidence  of  such 
abQity,  yet  there  was  no  proof  of  the 
defiuidant's  insolvency,  or  inability 
to  pay  for  such  labor,  bat  on  the 
contrary  his  responsibility  aflinna- 
tively appeared;  ifiW that nnless the 
dsimdaiit  was  insolvent  or  nnable  to 
pay,  no  ftand  was  perpeteated  upon 
the  phUntiff;  and  that  U  was  there- 
fore erroneoQS  for  the  Jndfe  to 
Cham  that  "if  the  Jnry  found  that 
the  Mfendant  was  not  the  owner  of 
the  form,  it  was  a  misrepresentation 
which  would  JostUy  their  folding 
for  the  plaintiff;*'  the  assertion  of  a 
ftMiood  as  to  the  defendant's  own^ 
ership  of  the  ihrm,  of  itself  produc- 
ing no  injury  to  the  plaintiff.  Taylor 
y.Semm,  84 

%  To  entitle  a  party  to  recover  for 
fraud  or  deceit,  there  must  have  been 
an  assertion  of  a  folsehood,  with  a 
fraudulent  design,  as  to  a  foot,  with 
a  direct  and  pMitive  ii\|uiy  arising 
from  such  assertion.  A 

8h  Jwnom*  Courts 


H 

HIGHWATS. 

1«  Whatever  opinion  may  be  enter- 
tained as  to  the  remedies  provided 
by  the  act  of  the  legislature  of  May 
9,  1867,  (law»  cf  1867,  eh,  814,) 
amending  the  act  of  1862,  entitled 
"An  act  to  prevent  animals  from 
running  at  large  in  the  public  high- 
ways," in  relation  to  private  tres- 
passea— coDceminff  which,  it  mmm, 
the  act  in  its  amended  form  Is  not  ob- 
noxious to  judicial  condemnation — ^it 
is  beyond  question  that,  as  applied 
to  the  case  of  animalu  at  large  in  the 
highways,  the  provisions  of  the  act 
of  1867  are  clearly  within  the  legis- 
lative authority,  as  a  just  and  bene- 
ficent exercise  of  the  police  power 
of  the  government.  CampM  v.  JSb- 
«M,  566 

N 

8.  Where  animals  are  nmning  at  large 
upon  the  highway,  and  are  seised  by 


the  overseer  cf  highwaya  m  tte  cBs* 
trict  where  found,  such  a  caae  is  not 
only  not  within  the  princ^le  decided 
in  Beekwta  v.  Nmrm^,  but  is  ex- 
pressly excepted  from  it  in  the  opin- 
ions of  both  the  judges,  reniteed  in 
that  case.  ^ 

8.  Where  animals  are  found  running 
at  large  in  the  highway,  and  seised 
by  the  overseer  of  highways,  and 
thereupon  complaint  is  made  in 
writing  by  him,  stating  the  foets,  to 
a  justice  of  the  town,  it  is  not  nec- 
essary the  complaint  siiould  state 
that  the  animals  were  running  at 
large  "  by  the  sufferance  or  pcnnis- 
sion  of  the  owner."  i& 

4.  The  question  whether  the  escape 
has  been  suflbrsd  or  permitted  by 
the  owner  is  not  a  juiisdictioDal 
Act.  A 

6.  The  first  section  of  the  act  makes  it 
unlawful  for  animals  to  run  at  large 
on  the  highways,  and  imposes  upon 
overseers  the  duty  of  seizing  and 
taking  such  animals  into  their  pos- 
session; and  this  is  the  only  foot  nec- 
essary to  be  shown,  to  justify  the 
officer  in  making  the  seiaure.  If  the 
complaint  shows  this,  it  gives  the 
justice  jurisdiction,  in  the  very  words 
of  the  statute,  to  hear  and  deter- 
mine the  matter.  ih 

6.  An  affidavit,  made  by  the  penon 
serving  a  summons  issued  by  a  jus- 
tice of  the  peace,  under  the  act  of 
1867,  and  indorsed  thereon,  stating 
that  he  has  served  the  same,  to- 
gether with  proof  that  such  person 
&  a  constable,  is  sufficient  to  au- 
thorize the  justice  to  proceed  with- 
the  case ;  alUiough  it  does  not  ap- 
pear by  the  return  that  the  person 
making  it  was  a  constable.  ib 

7.  The  8d  section  of  the  act  of  1867, 
which  provides  that  service  of  the 
summons  shall  be  made  by  posting 
the  same  in  at  least  six  public  and 
conspicuous  places  in  the  town,  and 
that  one  of  said  places  "  shall  be  the 
nearest  district  school-house,"  obvi- 
ously means  the  district  school- 
house  nearest  the  jrfMf  whif  ik$ 
msiir§  iooi  mmb  ■  not  nearest  to  the 
jiuHc^i  q/lce,  H 

8.  A  return  stating  that  the  officer 
aerved  the  summons  **  by  posting  a 
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fxpy  thereof  in  six  imblic  tnd  con- 
q>icaoii8  plftoes  in  said  town,  one  of 
Baid  placet  being  the  district  achool- 
hoose  nearest  to  said  premises," 
.  being  in  the  Yerj  words  of  the  stat- 
ute^ is  to  be  nnderrtood  as  having 
conformed  to  it^  and  ia  therefore 
sufficient.  ib 

9.  Wherever  there  are  mora  than  one 
comndssioner  of  highways,  in  a 
town,  notice  of  appeal 'from  an  as- 
sessment of  daniages,  under  the 
highway  act^  most  be  serred  on 
each  and  all  of  the  commissioners. 
If  there  are  three  oommissioDers, 
aenrice  npon  one  alone  is  not  snffi- 
dent.    The  FetpU  «;  rH.  MUeMl  ▼. 
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10.  This  notice  and  service  is  a  con- 
dition  precedent  to  jurisdiction. 
Without  it,  no  authority  exists  for 
drawing  and  summoning  a  panel  of 
Jurers,  and  the  Justice  has  no, au- 
thority in  the  premises ;  nor  have  the 
Jurors  summoned  and  drawn,  any  Ju- 
risdiction of  the  subject  matter,     ib 

^SSmPlask  Koadb. 


HOUSE  OF  REFUGE. 

1.  A  commitment  of  a  juvenile  offender 
to  the  House  of  Refuge,  in  the  city 
of  New  York,  need  not'  specify  the 
period  of  imprisonment.  The  law 
fixes  that,  by  directing  that  persons 
committed  to  the  House  of  Refuge 

.  shall  be  detained  in  its  custody  as 
follows :  males  until  their  msgority, 
and  females  until  the  age  of  eighteen 
years.  The  People- eas  rd.  The  Sodefy 
for  the  Seformatum  of  Juvenile  I>elm- 
guenU  v.  Jkgnen^  *  105 

2.  Hence  a  commitment  sending  to 
the  House  of  Refuge,  "  to  be  dealt 
with  according  to  Taw,"  a  person 
under  sixteen  years  of  age,  who  has 
been  convicted  of  a  misdemeanor,  is 
right  and  proper.  ih 


HUSBAIO)  AND  WIFE. 

!•  The  separate  property  of  a'  married 
woman  is  not  liable  for  her  hus- 
band's debts;  much  less  for  his 
torts.  It  cannot  be  charged  with  a 
debt  firaudulenUy  contraicted,  with- 


out her  privity,  sanction  or  adop- 
tion, whether  such  firaud  be  com- 
mitted by  her  husband,  or  any  of 
her  relatives.    Oommg  v.  XMPt«,    b\ 

2.  Where  the  husband  purchased  of 
the  plaintifik  materials  for  repairing 
a  dwelling-house  owned  by  his  wife 
and  B&tui^ed  on  her  land,  npoi^  the 
flUae  representation  that  he  was  the 
o?mer  of  the  house  and  lot,  and  gave 
his  own  note  for  the  amount ;  his 
wife  not  being  privy  to  the  trans- 
action, not  knowing  wherey  or  how, 
he  obtained  the  materials,  and  never 
sanctioning  her  husband's  act,  nor 
promising  to  pay  the  debt;  Held 
that  the  wife's  separate  estate  could 
not  be  charged  with  the  payment  of 
the  debt;  althoughthe  materials  for 
which  it  was  created  were  applied 
to  the  improvement  of  such  estate,  ib 

Bee  Tbvbtb  ahd  Tbustbbb,  1,  2,  8« 


IMPRISONED  DEBTOR. 

A  debtor  imprisoned  on  proceedingB 
under  the  act  of  1881,  "  to  abolish 
imprisonment  for  debt"  4tc,  cannot 
be  discharged  from  imprisonment 
under  the  provisions  of  the  Revised 
Statutes,  relative  to  "Proceedings 
by  creditors,  to  compel  assignments" 
by  imprisoned  debtors.  (2  J2.  8,  24, 
%^  18  to  16.)  The  FecpU  eee  reL  La 
JWri  V.  O'Brien,  88 


INFANTS. 

1.  The  contracts  of  an  in&nt  are  void- 
able only,  and  not  void.  Tliey  are 
subsisting  liabilities,  requiring,  how- 
ever, ratification  after  tiie  infiat  be- 
comes twenty-one,  in  order  to  be  en- 
forced.  Hifnn  V.  Fowere^  660 

2.  An  in&nt  took  a  conveyance  of 
land  on  which  there  was  a  subsisting 
mortgage,  which  she  assumed  and 
agreed  to  pay,  as  a  part  of  the  pur- 
chase money.  Subsequently,  while 
still  an  in&nt,  she  sold  the  land  to  a 
third  person,  who  agreed  to  pay  the 
mortgage.  After  she  became  of  age, 
the  mortgage  was  foreclosed,  and 
she  being  nuide  a  party  to  the  fore- 
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clofm  Mk,  tppMred  by  attorney, 
b«t  pQi  in  DO  answer,  and  jndg- 
man!  was  entefed  against  her,  as  & 
aha  had  been  an  adult  BM  that, 
hsTing  been  silent  when  she  might 
hare  spoken,  and  haring  soffered  the 
complaint  in  the  foredosme  suit  to 
be  taken  %>i  confessed  against  her, 
the  defendant  determined  that  the 
act  done  by  her  in  inlSftncy  should 
atand;  and  that  after  having  taken 
her  chance  for  a  surplus,  to  herself 
or  her  gnantee,  as  if  the  convey- 
ances were  good,  it  was  too  late  for 
■  her  to  set  up  the  defense  of  infancy, 
to  escape  the  payment  of  a  defi- 
ciency, tft 


IMTJUNCTION. 

Sm  JoivT  Stook  AsSOClATIOlTi 
2,  8,  4,  6. 
Niw  YoBK,  (Crrr  of,)  1. 


INN.KBEPSB8. 
Sm  Cbhoval  Law,  li« 


INTOXICATION. 
6f  CBiMnrAL  Law,  26, 27. 


^OINT  STOCK  ASSOCIATIONS. 

1,  The  articles  of  asBociation  of  a  com- 
pany prohibited  the  union  or  consol- 
idation of  the  company  with  any 
«ther,  without  the  consent  of  a  msr 
Jority  of  the  stockholders.  But  they 
contained  a  clause  providing  for  an 
amendment  of  the  articles,  by  a  con- 
current vote  of  two  thirds  of  the  ex- 
ecutive committee  and  a  nu^rity  of 
the  trustees.  Edi  that  the  authority 
to  amend  the  articles  of  association 
gave  no  power  to  take  away  from  the 
stockholders  the  power  to  prohibit 
the  merger  of  the  company  with  any 
other  company,  which  they  had  ex- 
pressly reserved  for  their  own  pro- 
tection. And  that  such  authority 
to  amend  should  be  construed  as 
intended  for  such  amendments  as 
were  pertinent  to  the  business  and 


.  objectoftirwhicfatfaei 
organised.    BUUi^mri^.Mm^      42 

i 

2.  InsBchacase,amergerof  tbeesm- 
pany  in  another,  without  the  con- 
sent of  the  stodcholders^  is,  as  to 
those  who  do  &oi  agree,  ntteriy  be- 
yond the  powers  of  the  ezeentive 
committee  and  directon ;  and  if  the 
onion  has  not  been  substantially  ex- 
ecuted, by  a  transfer  of  property, 
and  by  a  laiige  number  of  the  stock- 
holders, it  vml  be  ei\i(Mned  mnta  the 
final  hearing  of  the  case.  A 


8.  But,  so  ikr  as  a  transfer  of  the  psop- 
erty  has  been  mMb,  the  new  com- 
pany will  not  be  enjoined  from  the 
use  of  the  property,  or  frons  receiv- 
ing from  any  of  the  stockholders  of  * 
the  old  company  a  aurreader  of  the 
stock  held  by  them,  to  the  new  com- 
pany, and  a  voluntary  oemirfiance 
with  the  terms  of  the  agreement^  on 
their  part  And  if  the  stockholders 
who  have  not  yet  accepted  ^  the 
terms  agreed  on  between  the  two 
companies  elect  to  do  so,  and  to  be- 
come stockholders  in  the  new  com- 
pany, they  will  not  be  restrained 
from  so  doing;  but  in  regard  to 
property  not  delivered  the  injunc- 
tion will  be  continued,  and  the  di- 
rectors and  executive  committee  wOl 
be  restrained  from  enforcing  any 
compliance  with  the  terms  of  consol- 
idation by  the  plaintiff  and  other 
shareholders  who  are  not  wilHng  to 
become  members  of  the  new  com- 
pany, by  coUecthig  assessments  on 
the  shares  of  stock,  or  in  any  other 
manner,  until  the  dedsien  of  the 
case.  t» 

4.  It  is  no  ol^ection  to  the  continuance 
of  the  ii^unctioA  that  the  company 
with  which  the  merger  is  made,  and 
its  stockholders,  severally,  are  not 
made  parties  to  the  suit  That  com- 
pany is  not  in  any  way  interfered 
with  by  the  proceedings,  and  its  in- 
terest, if  any,  is  so  remote  that  it 
afibrdia  no  grounds  for  relief  to  a 
plaintiff  suing  in  behalf  of  himself 
and  others  who  may  choose  to  come 
in,  and  who  may  not  have  become 
stockholders  in  the  new  company.  i6 

6.  Nor  is  the  lEailure  to  make  all  the 
stockholders  defendants,  a  good  ob- 
jection to  the  continuance  of  the 
injunction,  whero  they  are  very  nu- 
merous, and  the  defendants  who  are 
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taanned  wpreaent  the  exeeaiiTe  com- 
Inittee  and  directoni  who  are  in  &Tor 
of  the  union  of  the  two  companies, 
and  can  litigate  for  the  benefit  of 
the  other  duB.  ib 

ft.  The  executiTe  committee  of  a  com- 
pany have  no  right  to  tote  money 
ta  themaelveBj  in  addition  to  their 
regular  compenaation,  for  their  serv- 
ioee  afl  promoters  and  orisinaton  of 
the  Company^  or  in  consideration  of 
the  mdmbers  retiilng  fh>m  theez- 
ecutive  committee.  And  if  large 
sums  are  granted  for  those  pnrposes, 
this  affords  a  good  reason  for  the 
a][»pointment  of  a  recelTer.  ii 

7.  Where  a  note,  made  by  one  mem- 
ber of  a  joint  stock  association  and 
indorsed  by  another  for  the  purpose 
of  raising  money  for  the  use  of  the 
association,  is  paid  and  taken  up  by 
a  Uiird^  the  latter  cannot  maintain  an 
action  against  the  maker  and  first 
indorser,  to  recover  back  the  money 
advanced  by  him,  until  an  account 
has  been  taken  between  the  parties. 
Or€itr  T.  Btmn^tTj  156 


•     JUDGMENT. 

• 

1.  This  return  of  a  deed  to  the  grantor, 
and  the  destruction  thereof,  alter  it 
has  been  executed  and  delivered, 
will  not  reinvest  the  grantor  with 
the  title.  And  if,  before  any  convey- 
ance of  the  premises  is  made,  by  the 
grantee,  a  judgment  is  recovered 
against  him,  the  same  will  Become 
a  vaUd  hen  thereon,  and  a  purchaser 
at  a  sale  on  the  execution  issued 
upon  such  judgment,  wiU  acquire  a 
valid  title  to  the  premises,  as  against 
the  judgment  debtor.  JPartAott  v. 
SMrts,  99 

S.  If  the  grantee,  after  selling  his  in- 
terest in  the  premises  to  a  third 
person,  becomes  a  tenant  of  the  lat- 
ter iVom  year  to  year,  his  right  of 
possession  becomes  subject  to  the 
tten  of  the  judgment,  and  may  be 
recovered  by  the  purchaser  of  the 
premises  at  the  sherilF's  sale.         ib 

8.  The  holder  of  a  judgment  cannot 
legally  bind  himself,  by  any  species 
of  executory  agreement,  to  accept  a 
less  sum  than  is  actually  due  there- 
on and  discharge  the  judgment ;  U 
§0ems.    &mr90y  v.  /ottm,  179 


4.  A  judgment)  or  any  mtttter  of  ree* 
ord,  like  a  specialty,  cannot  be  dis- 
charged, even  by  what  would  be 
oonsidersd  a  good  accord  and  satis- 
&ction  in  otW  cases.  Hh 


6.  The  defendant,  being  sued  as  sher- 
iff*, for  taking  and  seHing  on  execu- 
tion property  of  the  plaintiff*  claimed 
to  be  exempt,  justified  the  taking  by 
.  virtue  of  an  execution  issued  to  him 
as  sheriff)  out  of  the  county  clerk's 
office,  "  commanding  him  to  collect 
of  the  goods  and  chattels  of  D.  d&c. 
160.84,  which  P.  recovered  against 
them,  for  damages  and  costs,  on  ^., 
before  M.,  a  justice  of  the  peace, 
&c.,  a  transcript  of  which  was  duly 
filed  and  judgment  docketed  in  the 
clerk's  office,"  &c. ;   not  expressly 
setting  up  as  a  defense  the  judgment 
on  wlfiph  the  execution  was  issued. 
The  p^intifi*  having  proved,  on  the 
trial,  the  levy  upon  and  sale  of  his 
team  of  horses,  wagon  and  harness, 
by  the  defencUmt;  that  he  was  a 
householder,  having  a  family ;  that 
such  team  was  used  in  their  sup- 
port»  and  that  he  had  no  other  prop- 
erty, except  some  household  furxii- 
ture  worth  about  |60 ;  and  that  he 
forbade  the  sale,  claimhig  the  prop- 
erty to  be  exempt;   the  defendant 
offered  to  prove  that  the  execution 
"was  issued  upon  a  judgment  ren- 
dered on  a  note  which  was  given  for 
another  horse,  which  was  the  plain- 
tiff"s  exempt  team."    Hdd  that  the 
judgment  not  having  been  set  up 
in  the  answer  as  a  defense,  nor  al- 
leged to  have  been  for  the  purchase 
price  of  exempt  property,  the  judge 
was  right  in  revising  to  allow  the 
defendant  to  show  its  consideration, 
as  a  defense  to  the  plaintiff's  claim 
of  exemption  ftom  levy  and  sale,  on 
execution,  of  the  property  in  suit. 
Jknmav.SMtj  .411 

6.  The  existence  of  the  judgment,  in 
such  a  case,  is  new  matter,  and  re- 
quires to  be  pleaded.  ib 

7.  When  an  officer  sees  fit  to  go  be- 
yond the  power  of  the  process,  or  for 
any  other  reason,  when  sued,  it  be- 
comes necessary  for  him  to  prove  a 
Judgment,  he,  no  more  than  any 
other  party,  can  do  so,  without  hav- 
ing alleged  its  existence,  in  his  an- 
swer, tft 
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0L  Where  Iba  veil  defense  ii  nefv  mat- 
tor,  Til.,  a  Jnetiflcatlon  fob  toUng 
property  under  a  JndgmeDt  and  ex- 
•cation,  if  the  defendant  is  an  oi&- 
oer,  and  relies  entirely  upon  the 
ezecntioiL  as  a  defense,  and  nothing 
beyond  i^  it  is  sufficient  for  him 
merely  to  set  forth  the  flust;  bat  if 
be  desires  to  go  fiuther,  or  it  be- 
comes necessary  to  inqoire  into  the 
consideration  of  the  Judgment,  be 
most  plead  such  judgment,  and  set 
it  forth  in  his  answer.  And  baring 
averred  the  existence  of  a  Judgment, 
he  will  be  at  liberty  to  prove  it^  and 
then  to  show  its  consideration,  with- 
out having  averred  it,  if  material  to 
answer  any  ftct  proved  by  the  plain- 


JURISDICTION. 

1.  It  is  now  settled  that  the  courts  of 
this  Btato  have,  and  will  entertain. 
Jurisdiction  of  actions  for  personal 
injuries  committed  abroad,  when 
both  or  either  of  the  parties  are  dt- 
flens  of  the  United  States.  J)0wiU 
V.  Buehmum,  81 

S.  As  a  question  of  law,  the  Supreme 
Court  has  Jurisdiction  of  torts  com- 
mitted in  a  foreign  country,  between 
non-resident  foreigners;  but,  as  a 
matter  of  policy,  will  only  exercise 
it  in  itB  discretion,  in  exceptional 

ib 


1.  But  where  the  question  arises  upon 
demurrer  to  a  pleading,  no  papers 
except  the  pleadings  are  properly 
before  the  court,  and  if  any  special 
reasons  exist  for  retaining  Jurisdic- 
tion, they  would  not,  and  could  not, 
properly  appear.  The  court  ^las 
power  to  determine  the  sufBciency 
of  the  pleading  only.  ib 

4.  Upon  a  motion  to  dismiss  the  com- 
plidnt,  however,  the  special  reasons, 
if  any,  fbr  retaining  Jurisdiction,  can 
be  set  forth  in  the  opposing  affidsr 
vits,  and  the  court  has  a  discretion 
to  adjudge  whether  it  will  retain 
Jurisdiction  of  the  action  or  not  ib 

6.  To  determine  whether  a  debt  con- 
tracted for  the  benefit  of  a  vessel  is 
within  the  sphere  of  maritime  Juris- 
diction, it  is  not  necessary  to  ascer- 
tain for  what  purpose,  or  for  whose 
use,  it  was  contracted.    If  the  pro- 


ceeding is  CM  ram,  and  against  fhe 
vessel  by  name,  this  is  exclusive, 
and  jMT  isshows  tiiat  it  is  one  of  mar* 
itime  Jurisdiction,  and  exdosively 
within  the  Jurisdiction  of  the  district 
courts  of  the  United  States.  Jkrm 
v.JZtf^onf,  200 

6.  When  the  proceeding  is  agafaist  a 
vessel  by  name,  whatever  may  be 
the  nature  of  the  claim,  it  is  a  pro- 
ceedhig  in  the  nature  and  with  all 
the  inddents  of  a  suit  in  amiralty, 
and  all  such  proceedings  are  exdu- 
sively  witldn  the  Jurismction  of  the 
district  courts  of  tiie  United  States. 

•» 


JUSTICS'S  OOUBI& 

Where  the  issue  in  a  Justice's  court 
is  fraud,  and  the  title  to  land  only 
collaterals^  &ct  from  which  the 
main  issue  may  be  inferred— evi- 
dence of  titie  in  another,  instead  of 
the  defendant,  may  be  received. 
IViyfor  V.  flbovOZf,  84 


juvEiriLE  DELiNQn^irrs. 

Se$  Hovsx  ov  Bbfuox. 


LEASB. 

1.  A  lease  provided  that  if  the  lessee^ 
having  performed  )iis  covenants, 
should  give  notice  in  writing,  on  or 
before  February  1,  1868,  binding 
himself  to  take  and  accept  a  frirther 
term  of  five  years  from  May  1, 1868, 
th^  lessor  would  grant  a  new  lease 
for  such  further  period.  It  then 
provided  for  the  fixing  of  the  rent 
by  arbitration,  &c.,  but  gave  no  op- 
tion to  the  lessee  to  accept  or  reject 
the  lease  after  the  arbitrators  should 
have  acted.  Hdd  that  the  lessee's 
obligation  to  take  the  new  lease  be- 
came perfect  as  soon  as  he  gave  the 
notice  binding  himself  to  accept  an- 
other lease  for  the  Airther  term. 
Viemtf  V.  I\trrm,  529 


2.  That  the  moment  that  notice 
given,  the  obligation  of  the  lessor  to 
grant,  and  of  the  lessee  to  take,  the 
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new  Utm  became  perftct  and  xnn- 
tiud.  tft 

8.  TbattbeappofntmMitofarbitratorB 
being  an  act  only  to  be  done  after 
notice  tiutt  the  new  lease  was  to  be 
taken,  neltlier  party,  after  making 
the  appointment,  coold  be  beard  to 
assert  that  the  notice  had  not  been 
giTen*  tft 

4. 1(  in  snch  a  case,  the  arbitration  bar- 
ing been  commenced,  falls  through, 
by  reason  of  the  inability  of  the  arbi- 
trator to  complete  it,  and  the  failure 
of  the  parties  to  agree  npon  another 
arlntrator,  the  lessee  may  maintain 
an  action  to  compel  a  spedflc  per- 
fonnance  of  the  agreement  to  eze- 
cnte  a  new  lease,  at  a  rent  to  be 
settled  and  determined  npon  a  ref- 
erence, ib 

See  Bbobivbr,  4, 6. 


LXTTEBS. 
See  Etidbvob,  L 

LICENSE. 

See  CliDaHAL  Law,  12, 16, 16, 17, 18, 
20,21. 

LIEN. 
See  JuDOKKNT,  2,  8. 

LDflTATIOKS,  STATUTE  OF. 
See  Ambhdmbht,  1. 

M 

UANBAMUd. 

Where  tmstees  of  a  Tillage,  who  were 
required  by  a  statute  to  raise  and 
collect  by  tax,  In  the  same  manner 
as  other  taxes  are  collected,  such 
sums  as  a  board  of  education  cre- 
ated by  snch  statute  should  deem 
needfhl  in  order  to  organize  and 
carry  on  the  schools  within  the  limits 
of  said  Tillage,  on  being  duly  noti- 
fled  by  such  board  of  its  determin- 
ation as  to  the  sum  needed  for  the 
purposes  expressed  in  the  act,  re- 
ftised  to  raise  the  same  by  tax ;  Sdd 
that  they  could  be  compelled,  by 


jweerfesmt,  to  do  so.  3^  TeqOe  e» 
reL  The  JBoard  of  Sdtmtim  ^  SmMtr 
toga  Springe  ^.BemuU^  480 

See  MmnoxPAL  CoKPOSiLTioiig,  8» 

IfEBQEB. 

SeeZixax  Stock  Associatioxs,  2,  8,4. 


MOBTOAaS. 

1.  A  person  standing  in  the  posiUon 
of  agent  of  both  parties  cannot  ex- 
ecute a  mortgage  as  the  attorney  of 
one,  for  the  baneflt  of  the  other. 


Qremmeody* 


876 


2.  S.,  being  hidebted  to  the  plaintiff, 
the  latter  applied  to  him  person- 
ally for  a  mortgage  on  certain  land, 
as  security  for  the  debt  8.  refosed 
to  giTe  it.  The  plaintiff  then  tele- 
graphed to  A.  to  attach  8.'s  property 
for  the  debt.  A.  at  the  time  held  a 
power  of  attorney  from  8.  db  K.  au- 
thorising him  to  lease,  mortgage^  sell , 
and  convey  any  lands  or  tenements, 
dbc.,  that  they  or  either  of  them  bad, 
or  that  they  should  afterwards  be- 
come possessed  of,  within  the  Stale 
of  New  York ;  to  make,  execute  and 
deliver  contracts,  deeds,  &c.;  and 
to  collect  and  receive  all  debts, 
dues,  dDC.  Instead  of  attaching  the 
property  of  S.,  as  directed  by  the 
plaintiff.  A.,  as  attorney  in  fact  for 
8.,  executed  a  mortgage  iq)on  the 
property  of  8.,  to  the  plaintiff,  for 
the  amount  of  his  debt,  and  deliv- 
ered it  to  his  law  partner,  for  the 
plaintiff,  who  afterwards  accepted  it 
MddXbaX  A.  being,  by  the  telegram, 
constituted  the  agent  and  attorney 
of  the  plaintiff  for  collecting  or  se- 
curing the  particular  debt  against 
8.,  could  not,  as*  the  attorney  in  ftct 
of  6.,  execute  a  mortgage  upon  8.*s 
land,  to  secure  the  payment  of  such 
debt.  And  that  the  mortgage  was 
voidable,  and  must  be  declared  a 
nullity,  unless  8.  was  to  be  deemed, 
by  his  delay,  to  have  waived  that 
defense.  ik 

8.  StUt  «{fo,  that  a  delay  of  one  year, 
in  setting  up  the  defense,  by  8.,  when 
it  was  ^terposed  to  an  action  of 
foreclosure,  brought  by  the  mort- 
gagee, was  not  an  unreasonable  de- 
lay ;  more  especially  as  the  pUUntiff 
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parted  wKh  no  new  ooMlderatimi, 
and  there  was  no  e^denoe  in  the 
caee  ttom.  which  the  oonrt  opnld 
infer  that  he  had  loet  any  ri^ts,  ae- 
cmitjr,  heneftt  or  advantafe.  ik 

i.  MM,fmrasr,  that  the  power  to  A. 
did  not  aothorize  him  to  execute  a 
nMMtgage  as  aecurity  for  a  debt  or 
liabiiUy  of  his  princ^Md  then  exist- 
ing, ib 

6.  That  the  plaintiff  was  not  a  fiam 
JkU  holder  for  Tslne;  no  new  con- 
sideration being  parted  with,  by  him, 
as  a  condition  for  tlie  mortgage,  dor 
any  antecedent  debt  diM^arged. 
Tliat  it  was  simply  giym  as  secu- 
rity for  a  prior  indebtedness ;  and 
that,  too,  aftet  a  refosal  by  the  prin- 
cipal, a 

6.  Tliat  he  held  liis  mortgage  as  secu- 
rity for  an  antecedent  debt,  and  took 
it  with  Aill  knowledge,  as  the  law 
presumes,  of  the  nature  and  extent 
of  the  power  under  which  the  agent 
who  made  it  assumed  to  act ;  and 

«  being  beyond  the  scope  of  the 
power,  it  was  Toid,  and  could  not  be 
eoforciMl.  t( 

7.  If  purchasers  of  land  from  a  mort- 
gagor hM.ve  a  right,  as  against  the 
mortgagor,  to  ^ve  their  land  dis- 
charged from  the  lien  of  the  mort- 
gage, at  the  time  of  its  transfer  to 
an  assignee,  such  right  ia  equally 
aTailable  as  against  the  assignee; 
the  latter  taking  the  mortgage  sub- 
ject to  all  defenses  that  existed 
against  it  in  the  hands  of  the  mort- 
gagee.   JUc$  T.  Dmotif,  466 

8.  Parcels  of  land  corered  by  a  mort- 

I^e  and  originally  subject  thereto, 
1  so  continue,  unless  by  some  act 
of  the  mortgagee  they  are  dis- 
charged. Whether  the  mortgage^ 
considers  them  subject  to  the  Uen  is 
immaterial,  except  so  far  as  it  may 
be  eridence  of  some  agreement,  act 
or  omlssicm  on  his  part,  discharging 
the  lien.  A 

9.  A  mortgagor  haa  the  right  to  sell 
the  mort^tged  premises,  in  such 
parcels  as  1m  chooses;  and  knowl- 
edge by  the  mortgagee  that  he  is 
nuUdng  such  sales  and  receiying  the 
consideration  therefor,  will  not  dis- 
chaige  the  lands  sold  from  the  lien 
of  the  mortgage.  ^ 


10.  When  a  mortgagee 
mortgage  to  be  recorded,  he  has 
done  au  that  is  required  of  Um,  to 
pieseire  his  lien;  and  all  penins 
purchasing  from  tfie  mortgagor,  sub- 
sequently, are  bound,  at  their  peril, 
to  inrestigate  the  title  and  take 
noUoe  of  the  mortgage.  If  thsiy 
neglect  to  do  this,  neither  law  nor 
equity  can  reliere  them  frxxn  the 
coosequenoea  of  the  omisaon.       H 

11.  A  finding,  by  a  referee,  that  sales 
of  land  by  a  mortgagor  were  made 
and  the  ooosiderataoB  tbenfor  re- 
CMTed  by  him,  with  the  mnmmi  of 
the  mortgagee,  implies  aoosethittg 
jnore  than  the  mero  noD-atition  of 
the  latter  to  prerent  the  salea.  It 
implies  that  the  mortgagee  had  en- 
tered into  some  agreement  respect- 
ing his  lien,  whereby  the  lands  pur- 
chased were  discharged  from  the 
hen.  a 

12.  A  dedaration,  by  the  assignee  of 
a  mortgage,  that  he  did  not  suppofs^ 
when  he  purchased  the  mortgage, 
that  it  was  a  lien  upon  lots  pre- 
riously  sold  by  the  mortgagor,  is  of 
no  consequence,  except  as  tending 
to  show  an  agreement,  or  agt,  of 
the  mortgagee,  discharging  the 
mortgage.  it 

18.  So  as  to  a  prondse  by  him  that  he 
will  release  one  of  the  parcels  of 
land  conveyed  by  the  mortgagor; 
and  a  declaration  that  the  mort- 
gagor's deed  would  be  good,  and 
Siat  he  (the  assignee)  is  ^ing  to 
release  seTeral  lots,  and  will  have  it 
all  done  at  once;  such  declaration 
being  only  evidence  ttom  wiiich  it 
may  be  inferred  that  the  mortgagee, 
or  his  assignee,  has  agreed  to  release 
the  lots ;  prorided  such  infersoee  ia 
warranted  by  thv  other  eridenoe  in 
the  case.  i^ 


14.  Knowledgeby  a  mortgagee  of  salsa 
of  land  made  by  the  mortgagor 
will  not  estop  him  ttom.  asser&g 
the  lien  of  the  mortgage;  neitiwr 
will  it  estop  his  assignee.  t^ 

15.  A  parol  arrangement  between 
mortgagor  and  mortgagee,  by  which 
the  former  is  to  execute  a  new  bond 
and  mortgage  to  the  latter,  Veariag 
out  the  parcels  of  land  sold  by  the 
mortgagor,  is  a  mere  verbal  con- 
tract in  regard  to  an  interest  in  real 
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«rtitft;  and  bdiig  baaed  upon  do 
QonrideiattoD,  and  in  no  part  per- 
fonned,  la  whoUy  nugatory,  so  fkr 
aa  the  parties  thweto  are  concerned, 
and  cannot  aid  parchasers  from  the 
■lortgagor,  if  not  conunnnicated  to, 
and  acted  «po&  by,  them.  ii 

16.  Knowledge^  by  the  assignee  of  a* 
mortgage,  that  purchasers  from  the 
mortgagor  are  making  improvements 
upon  &e  lots  conveyed  to  them, 
will  not  estop  him  from  asserting 
the  lien  of  the  mortgage  thereon. 
He  has  a  tight  to  presume  that  such 
purchasers  have  examined  the  rec- 
ords and  know  of  the  mortgage, 
and  have  obtained  security  satisl£o- 
toiy  to  themselves,  against  the  lien. 

ih 

17.  No  case  can  be  found,  holdUig 
that  a  mortgagee  whose  mortgage 
Is  duly  recoided  loses  any  right  by 
neglecting  to  give  personal  noSce  of 
audi  mortgage,  to  a  purchaser  from 
the  mortgagor.    Ftr  Gboyib,  J.   ^ 

18.  When  lands  sold  and  conveyed  by 
a  mortgagor  are  charged  with  the 
mortgage  debt,  improvements  that 
constitute  a  part  of  the  realty,  irre- 
apective  of  the  question  by  whom 
made,  are  equally  subject  to  the  Uen 
of  the  mortgage  as  the  land  upon 
which  they  are  made.  ib 

8t$  AOBBBKXirT,  1,  4. 

Ihfjjits,  2. 

HOBTGAGEB  IN  POSSESSION. 
S«$  Bbcsivxb,  1,  2. 

MUNICIPAL  CORPORATIONS. 

1.  A  municipal  corporation,  like  any 
other,  may  enter  into  any  contract 
within  the  object  for  which  the  cor- 
poration was  created,  except  where 
it  is  restrained  by  some  legal  enact- 
ment^ and  except  so  &r  as  its  con- 
tracts may  be  subjeot  nevertheless 

•  to  its  friture  exercise  of  its  legisla- 
tive authority.  FvUmm  v.  Th$Maifor 
.    ^.  of  ik$  €Uy  of  Nmff  Twk,  169 

2.  Wheie  the  board  of  trustees  of  an 
Incorporated  'tillage  consisted  of  six 
members,  three  of  whom  voted  to 
raise  by  tax  a  sum  of  money  re- 
quired by  statute  to  be  raised,  and 
tiiree  voted  against  the  raising  of 

.  thesame;  Mdd  that  this  actor  the 


board  was,  in  legal  effect,  a  reftisal 
to  raise  the  required  sum,  for  the 
reason  that  a  majority  did  not  vote 
in  favor  of  the  requisition.  Tki  FiO' 
pUtz  riLTh»  Beard  of  MnetOim  of 
SartOoga  Sprmgi  v.  Bmmm^  480 

8.  By  an  act  of  the  legislature,  the 
trustees  of  a  village  were  authorized 
and  directed  to  iraue  the  bonds  of 
the  village,  executed  by  them,  and 
tignod  bg  the  prtnimU  of  th$  piUapo, 
to  a  spedfled  amount,  bearing  an 
interest  not  exceeding  seven  per 
cent  per  annum,  which  bonds  were 
to  be  payable  within  thirty  years,  the 
interest  to  be  paid  semi-annually; 
and  the  avails  of  such  bonds  were 
to  be  used  for  the  purpoee  of  sup- 
plying the  village  with  water.  A 
lorm  of  bond  having  been  adopted 
by  the  trustees,  they  resolvea  to 
proceed,  and  execute  and  deliver  to 
the  commissioners  of  construction, 
bonds  of  different  denominations, 

.  to  the  amount  of  $25,000.  Bonda 
so  prepared,  with  interest  coupons 
attached,  in  the  form  required  by  the 
act,  having  been  signed  by  the  trus- 
tees, were  present^  to  the  defend- 
ant, who  was  president  of  said  vil- 
lage, for  his  signature,  who  refused  to 
sign  such  bonds  and  coupons.  Bdd 
that  a  mandamus  would  lie  to  com- 
pel the  defendant  to  sign  said  bonds 
and  the  coupons  attached.  Xho  Fmh 
fiU  ex  rel.  Hathom  v.  WhiU^         622 

4.  One  who  accepts  an  ofBce  under  a 
Tillage  charter,  in  which  there  is  a 
reservation  of  the  dght  to  amend, 
takes  the  office  and  becomes  liable 
to  perform  all  its  duties,  subject  to 
the  right  of  the  legislature  to  amend 
the  charter  by  imposing  new  duties 
upon  the  incumbent.  ih 

6.  And  although  he  is  under  no  com- 
pulsion to  continue  to  hold  the 
office,  with  its  additional  duties,  yet 
his  continuance  therein  after  the  im- 
position of  new  duties,  by  an  amend- 
atory act,  subjects  him  to  the  lia- 
bility to  perform  them,  and  estops 
him  from  refusing  to  perform  the 
duties  thus  imposed.  ib 

6.  His  performance  of  the  duties  of 
the  office,  after  the  going  into  effect 
of  the  new  act,  is  an  implied  accept- 
ance of  the  office  with  its  new  du- 
ties, ih 

See  CovBTi^vTioNAL  Law,  1,  4  to  9. 
Nbw  Tobk,  (City  of.) 
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NATIONAL  BANKS. 
8m  Bavks  avd  Bavkxvo.  1  2. 

NB  EXEAT. 

1.  Sections  468  and  471  of  the  Code 
of  Procedure  continae  the  writ  of  n$ 
9Kmt  and  the  power  to  issue  it,  as 
a  statutory  remedy,  in  the  Stiprmn$ 
Court.  Olbrkb,  P.  J.,  dissented. 
Brtek  t.  Smith,  212 

2.  Where  a  defendant  does  not  move 
to  vacate  an  order  for  a  m  exmt^  on 
the  ground  that  he  is  in  custody  un- 
der the  writ,  but  as  having  been 
discharged  from  custody  on  giving 
bail  or  security  to  the  sheriff;  and 
in  his  notice  of  motion  he  does  not 
ask  to  have  the  bail-bond. or  under- 
taking given  up  to  be  canceled,  it  is 
not  erroneous  for  the  court  to  deny 
the  moUon ;  as  the  writ  can  do  him 
no  harm,  if  he  does  not  intend  to 
leave  Uie  Jurisdiction.  ib 

8,  ■  Althou|[h  the  codifiera  may  have  in- 
tended to  abolish  the  writ  of  n$  9x001, 
ii  #MNM  they  did  not  sucoeed  in  doing 
•o«  «& 

NEGLiaBNOE. 

8h  OiJIALS. 

¥       NEW  YORK,  (CITY  OP.) 

1.  An  ii\junction  will  not  be  issued  to 
restrain  the  corporation  of  the  city 
of  New  York  from  entering  into  a 
contract,  where  there  is  no  valid 
statute  preventing  the  making  of 
such  contract,  and  the  case  presents 
no  case  Justifying  the  interference 
of  the  court  on  the  ground  of  fraud. 
FuBmm  v.  Th$  Mayor  ^.  of  ih$eUiff 
cfNmo  York,  169 

2.  The  common  coundl  of  tbe  dty  of 
New  York  are  authorised  to  assess 
the  costs  of  a  local  improvement 
upon  Uie  property  benefited  thereby. 
Jfsfte- e^M#  lyyMMtiim  •/ IVmNM,  225 


8.  The  fees  of  the  officers  who  do  this 
duty  are  a  part  of  the  costs  of  the 
work.  t& 


4.  Ko  confirmation  of  such 
ments,  by  the  oomnKNi  counoil,  is 


necessary ;  thaldufey  dsvolviiif  ipon 
the  fosptf  ^  fWftMfi  created  by  diap- 
ter  808  of  the  laws  of  1861/         «» 


6.  If  the  names  of  the  ownors  and 
occupants  of  property  asseased  are 
file  same,  in  an  assessment^  as  upon 
the  tax  lists  of  previous  yean,  this 
is  all  the  law  requires  in  respect  to 
the  mode  of  stating  the  names  of 
owners  and  occupants.  ik 

6.  The  common  council  has  the  power, 
by  ordinance,  to  direct  the  filfing  of 
sunken  lots,  and  in  case  it  deems  it 
necessary,  to  do  the  same  at  the  ex- 
pense of  the  owners,  forthwith.      it 

7.  It  is  the  duty  of  the  common  coun- 
cil to  assess  the  cost  of  the  im- 
provement upon  the  property  bene- 
fited, and  not  to  cast  that  buztben 
upon  the  tax-payers  at  laige.        A 

8m  OovsTiTOTiovAL  Law,  1. 


NOTICB. 

If  it  be  held,  as  it  must,  that  the  con- 
stitution does  not  positively  require 
personal  notice  in  order  to  consti- 
tute a  legal  proceeding  due  process 
of  law,  then  it  bel6ng8  to  the  leg^ 
lature  to  determine,  ki  the  particu- 
lar instance,  whether  the  case  calls 
for  this  kind  of  exceptional  legis- 
lation, and  what  manner  of  con- 
structive  notice  shall  be  suffloieot 
to  reasonably  apprise  the  party  pro- 
ceeded against  of  the  legal  steps 
which  were  taken  against  Unu 
Ckm^pMl  V.  B0mi$, 

Sm  Attachxbiit,  1,  % 

HlGHWATS,  9,  10. 


0 


OFFIOEBS. 

1.  When  an  officer  sees  fit  to  go  be- 
yond the  power  of  the  process,  or 
for  any  other  reason,  wbim  su^  ifc 
becomes  necessary  fiur  him  to  prove  a^ 
Judgment,  he,  no  more  than  any' 
other  partY,  can  do  so,  without  hav- 
ing alleged  its  existence,  in  Ids  an- 
swer.   Dumm  V.  8mU^  411 


2.  Where  the  real  defense  Is  new  mat- 
ter, via.,  a  Juatiflcataoa  for  taking 


INDEX. 


689 


{property  under  a  judnpaient  and  ez- 
eoaUon,  if  the  defendaat  is  an  officer, 
and  relies  enUrely  upon  the  execu- 
tion, as  a  defense,  and  nothing  be- 
yond it»  il  ii  sufficient  for  him  merely 
to  set  forth  the  Iftct;  but  if  he  de- 
sires to  go  fiEurther,  or  it  becomes 
neoessaiy  to  inquire  into  the  consid- 
eration of  the  Judgment,  he  must 
plead  such  Judgment,  and  set  it  forth 
jn  his  answer.  And  haying  averred 
the  existence  of  a  Judgment,  he  wiU 
be  at  liberty  to  prove  it»  and  then  to 
show  its  consideration,  without  hav- 
ing averred  it,  if  material  to  answer 
any  ikct  ^t>ved  by  the  plaintiff,    ib 

8.  There  can  be  no  difference  in  the 
powers  of  the  same  character  of  offi- 
cers, whether  performing  their  duties 
under  the  general,  or  the  State  gov- 
ernments. The  common  law  pre- 
vails m  both,    fftwleif  v.  JBtfUer^  490 

8ie  CoMBTiTVTioirAL  Law,  4,  5,  6,  7. 

MUVXCXPAL  COBPOBATIONS,  4,  5,  6. 


OPINIONS  OP  WITNESSES. 

1.  Where  a  warranty  is  special,  the 
damages  are  necessarily  special,  and 
must  be  estimated  by  the  Jury,  and 
not  by  the  opinion  of  witnesses. 
Whitney  v.  Taylor,  686 

2.  There  being  no  market  value  for 
pregnant  mares,  for  Uveiy  purpMet,  a 
witness  cannot  be  asked  the  value  of 
a  mare  in  that  condition  far  Uoery 
purpotetf  and  her  value  if  not  in  that 
condition,  and  then  give  his  opinion 
as  to  the  di0brence  in  value.         ib 


PABTNEBSHIP. 

1.  One  partner  cannot  arrest  his  co- 
partner. The  very  nature  of  a  part- 
nership forbids  this.    Smith  T.iimaU, 

228 

2.  Each  partner  is  a  Joint  owner,  as 
well  of  capital  as  of  property  pur- 
chased with  it.  If  the  capital  be 
misappropriated,  by  a  partoer,  no 
remeidy  is  ftimished  by  action  at 
]|^w ;  unless  a  balance  be  struck  and 
a  promise  made,  to  pay  the  same.  H 

Vol.  LIV.  44 


8.  Where,  by  an  agreement,  there  is  to 
be  a  Joint  contribution  of  c^italy  by 
the  parties,  and  there  is  a  joint  own- 
ership of  the  property,  and  an  agree- 
ment to  share  profit  and  loss,  the 
parties  are  partners.  <b 

4.  If,  under  such  an  agreement,  some 
of  the  partners  receive,  fi'om  the 
others,  a  sum  of  money  to  be  applied 
to  the  purchase  of  the  article  in 
which  Uie  parties  are  to  deal,  and 
for  the  buying  and  selling  of  which 
the  partnership  was  formed,  which 
they  &il  so  to  apply,  an  order  of  ar- 
rest cannot  be  granted.  ib 

6.  Nor  will  an  order  of  anest  be 
granted,  as  between  partners,  where 
it  appears  that  the  sum  claiined  of 
the-  defendants  was  only  the  diflbr- 
ence  betwe^  the  price  at  which  the 
plaintiflb  directed  the  partnership 
purchase  to  be  made,  by  the  de- 
fendants, and  the  sum  actually  paid 
by  the  latter  theivfor,  and  which 
they  claim  was  to  be  charged  against 
their  share  of  the  profits,  upon  final 
settlement.  ib 

6.  The  rule  is  well  settled  that  one  part- 
ner cannot  sue  his  copartner,  at  law, 
except  upon  a  balance  struck,  or  an 
express  promise,  upon  a  full  settle- 
ment of  the  partnership  transac- 
tions.   ButU  V.  6W#,  868 

7.  A  partnership  existing  between  the 
plaintiff,  W.,  8.  and  the  defendant, 
under  the  name  and  firm  of  S.  d^ 
Co.,  the  defendant  and  S.,  on  the 
80th  of  Nov.  1868,  sold  their  interest 
in  the  firm  to  the  plaintiff  and  W.,^ 
who  agreed  to  take  the  same  and 
pay  the  debts  of  the  firm,  provided 
the  assets  should  be  sufficient  At 
this  time  the  firm  was  indebted  to 
J.  0.  m  the  sum  of  $4000,  and  to 
W.  G.  in  the  sum  of  12620.  J.  C/s 
debt  went  into  Judgment,  and  the 
pUintiff  and  W.  paid,  upon  the  ex- 
ecution, 11600.  In  January,  1867, 
the  plaintiff,  S.  and  W.  met,  with  J. 
C,  and  liquidated  the  smn  due  to 
J.  C.  at  12760,  and  it  was  agreed 
between  the  plaintiff,  W.  and  8.  and 
the  defendant,  that  each  should  pay 
one  quarter  of  that  sum.  The  de- 
fendant not  having  paid  his  share 
of  the  debt  to  J.  C,  it  was,  in  Sep- 
tember, 1867,  agreed  between  the 
partners  that  S.,  W.  and  the  pUUntiff 
should  each  pay  one  quarter  thereof 
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to  J.  C,  (being  |182.68  each,)  and 
that  the  defenduit  should  give  his 
note  to  each  for  one  qoarter.    Ac- 
cordingly, the  defendant  made  his 
four  notes,  for  $182.58  each,  one 
payable  to  the  plidntiff,  one  to  S., 
one  to  W.  and  one  to  J.  0.,  and 
delirered  them  to  J.  C.  to  be  deliv- 
ered to  the  payees  when  they  should 
each  secure  one  quarter  of  the  sum 
due  to  J.  C.    The  plainUff,  S.  and 
W.  each  secured  to  J.  G.  one  quar- 
ter, apd  J.  C.  thereupon  deliTered  to 
the  plaintiff  and  W.  two  notes  for 
1182.58  each,  being  the  notes  sued 
on.     The  debt  due  from  the  firm  to 
W.  C.  went  into  judgments,  which, 
on  the  9th  of  August,  1855,  amount- 
ed to  $2894.60.    B.,  tke  plaintiff,  W. 
and  tl^e  defendant  thereupon  agreed 
with  each  other,  for  the  purpose  of 
getting  time,  to  put  the  amount  of 
Uie  Judgments  into  five  notes,  each 
agreeing  to  pay  one  quarter  of  each 
note,  as  it  fell  due.    Five  notes  were 
accordingly  e:fecuted  and  deliyered 
to  W.  C.|  the  first  two  of  which  were 
paid  by  the  parties,  as  agreed,  and 
the  last  three  were  paid  by  the  plain- 
tiff, 8.  and  W.    The  plaintiff  paid 
one  quarter  thereof,  for  the  defend- 
ant^   which   ptke   latter   afterwards 
promised  to  repay  him,  and  W.  paid 
for  the  defendant  the  same  amount, 
and  afterwards  assigned  to  the  plain- 
tiff his  note  and  the  claim  for  the 
money  thus  advanced  for  the  de- 
fendaat.     There    never    was    any 
accounting,  or  settlement  of  the  part- 
nership matters,  between  the  par- 
ties, and  the  plaintiff  and  W.  had 
not  accounted  for  the  effects  of  the 
firm  which  passed  into  their  hands. 
HM  1.  That  the  contract  between 
the   parties,  dated   November   80, 
1858,  dissolved  the  oopartoenhip  of 
S.  A  Co.,  and  by  force  of  it  the  assets 
of  the  firm  passed  to  the  t^aintiff  and 
W.,  who  were  bound  thereafter  to 
pay  and  satisfy  the  debts  of  the  firm, 
provided  the  assets  transferred  to 
them  were  sufficient  for  that  pur- 
pose.   2.  That  the  debts  due  to  J.  G. 
and  W.   C.  being    confessedly  the 
))roper  debts  of  the  firm  of  S.  i>  Go., 
»H  between  the  plaintiff  and  W.,  and 
ti.  and  the  defendant,  the  two  former 
became,   thereafter,    the    principal 
ilebtors,  and  8.  and  the  defendant 
sureties  for  the  payment  of  the  said 
debts,  to  the  extent  of  the  value  or 
amount  of   the  partnership  assets 
received  by  the  plidntiff  and  W.  on  the 


dissolution  of  the  firm.  8.  That,  as 
between  themselves,  the  only  clum 
which  the  plaintiff  and  W.  could 
thereafter  make  against  their  late 
partners,  was  that  they  should  con- 
tribute ratably  to  the  payment  of 
such  or  so  much  of  the  partnership 
debts  as  should  remain  unpaid,  after 
all  the  partnership  assets  received 
by  them  under  the  agreement  had 
been  fully  exhausted  and  applied 
upon  such  debts.  4.  That  the  notes 
so  given  by  the  defendant  and  8.  to 
the  plaintiff  and  W.  were,  in  legal 
effect,  simply  accommodation  notes, 
represoDting  no  debt  or  liabiDty  from 
the  makers  to  the  plaintiff  and  W., 
but  were  mere  obligaUons  of  the 
sureties,  in  the  hands  of  the  princi- 
pal debtors,  for  a  debt  which  such 
principals  were  themselves  bound  to 
pay.  5.  That  the  notes,  not  being 
given  upon  any  settlement  among 
the  partners,  or  upon  any  acynst- 
ment  of  their  accounts  as  between 
themselves,  and  there  having  been 
no  settlement  of  the  partnership  ac- 
counts, no  balance  struck,  and  no 
promise  to  pay,  they  were  not  legal 
liabilities  as  between  the  partners 
themselves,  and  could  not  be  en- 
forced in  their  hands,  as  against  each 
other,  at  law ;  and  the  plaintiff  could 
nuuntain  no  action  on  them,  or  any 
of  them,  at  law;  his  only  remedy 
against  the  defendant  being  in  equi- 
ty, for  the  payment  of  his  propor- 
tion of  any  deficiency  which  might 
be  found  due  to  him  after  the  part- 
liership  assets  were  exhausted.-      ih 

8.  A  referee  found,  as  matter  of  fact, 
that  the  defendants  were  partners 
in  the  business  of  purchasing  limd 
in  the  counties  of  Wayne  and  Sen- 
eca, and  the  cutting  and  sale  of  wood 
thereon,  from  the  24th  of  January, 
1865,  until  after  the  16th  of  Septem- 
ber, of  the  same  year ;  and  that  as 
such  partners  they  cut^  or  caused  to 
be  cut,  wood  and  logs  on  two  lots, 
and  were  engaged  in  the  construc- 
tion of  a  saw-mill  upon  one  of  the 
lots.  Seldf  that  upon  these  facts 
the  referee  was  warranted  in  the 
conclusion  of  law  that  the  defend- 
ants were  liable  for  supplies  fur- 
nished to,  and  labor  done  for,  thsm 
in  carrying  on  the  said  business. 
Mead  v.  Shepard,  474 

9.  The  defendanta,  H.  8.,  C.  &,  N.^d 
A.,  by  their  agreement  in  wriUng, 
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daM  January  24,  1865,  became 
Jointly  interested  in  an  adventure 
for  tbe  purchase  of  lands  in  the 
counties  of  Seneca  and  Wayne,  and 
tor  tbe  cutting  and  sale  of  the  wood 
thereon,  on  their  joint  account  H. 
8.  was  to  be  the  acting  agent  of  the 
parties,  in  the  purchase  of  the  lands 
and  in  carrying  on  the  business  of 
cutting  and  selling  the  wood  there- 
on, and  C.  8.  was  to  be  the  trustee 
for  his  associates,  to  receive  the 
title  to  the  lands  and  to  hold  pos- 
session of  all  papers  and  youcbers 
•connected  with  ^e  said  purchases, 
and  with  the  sales  of  such  land,  and 
to  keep  and  deposit  all  moneys  re- 
ceived or  realized,  for  the  use  and 
benefit  of  the  said  parties.  Under 
this  agreement  H.  8.  opened,  and  for 
several  months  kept  open,  an  office 
for  the  purchase  of  land  and  the 
cutting  and  sale  of  wood  and  tim- 
ber. During  this  period  be  pur- 
chased various  parcels  of  land,  for 
which  he  took  contracts,  or  deeds, 
in  his  own  name.  Most  of  the  con- 
tracts were  afterwards  assigned  to 
C.  8.  The  money  for  the  purchase 
of  these  lands,  and  for  the  carrying 
*on  of  said  business,  was  paid  chiefly 
by  C.  8.,  all  of  the  defendants  pay- 
ing more  or  less  thereof,  except  H. 
8.,  who  was  not  to  contribute  any 
thing  to  the  original  purchase  of  the 

.  landS,  but  was  afterwards  to  con- 
tribute towards  the  expenses  in  pro- 
portion to  his  interest.  Among  other 
lands  purchased  by  H.  G.  were  two 
loCs  called  the  8.  lot  and  the  A.  lot 
The  principal  work  done  by  H.  C. 
and  by  others  under  his  direction, 
while  managing  the  business,  was 
on  those  lots ;  and  all  the  wood  cut 
and  timber  got  out  by  the  men  em- 
ployed by  him  was  on  these  two 
lots.  JEMf,  that  in  contracting  for 
the  purchase  of  the  8.  and  A.  lots, 
and  in  cutting  the  wood  and  timber 

'  thereon,  H.  C.  was  performing  the 
duty  assigned  to  him  by  his  associ- 
ates, for  which  he  opened  and  kept 
open  said  office ;  and  the  wood  and 
timber  cut  on  those  lots  having  been 
so  cut  for  the  common  benefit  of  all 
the  defendants,  they  were  respons- 

.  ible  for  aU  his  contracts  with  the 
men  hired  to  labor  thereon,  and  for 
suppUee  furnished  him  to  enable 
him  to  prosecute  such  business,     ifr 

10.  EtUf  aUOf  that  upon  the  above 
ftcts  being  proved,  in  an  action 


brought  by  parties  who  had  per- 
formed labor  and  furnished  sup^es 
for  the  benefit  of  those  jointly  inter- 
ested in  the  said  land,  against  the 
latter,  to  recover  the  amount  thereof, 
a  report  of  a  referee  in  favor  of  the 
plaintifib,  against  aU  the  defendants, 
not  only  could  not  be  set  aside  as 
being  against  the  evidence,  but  was 
clearly  right,  and  in  accordance  with 
the  fidr  and  Just  weight  of  the  evi- 
dence. A 

PILOTS. 

^  COKXISSIOVEBS  OF  PiLOTS. 


PLANK  ROADS. 

1.  The  legislature  having  seen  fit  to 
exercise  its  power  of  eminent  do- 
main, by  dedicating  abandoned  plank 
roads  to  the  public  as  highways,  the 
interest  which  reverts  to  the  original 
owners  of  the  land,  on  tbe  aban- 
donment of  a  plank  road,  indudet 
everything— the  soil,  the  fences  there- 
on, the  right  of  way,  and  all  tbe 
advantages,  if  any,  arising  from  its 
former  use.  The  I^eepk  «r  rtl.  MitcK- 
ell  V.  Lmoreneef  589 

2.  It  is  this  property  which  the  legisla- 
ture has  dedicated  to  the  pubHc ;  and 
it  is  this  interest  which  is  required 
to  be  appraised  and  compensated  for. 
Hence,  it  is  proper  for  the  Juiy  sum- 
moned to  reappraise  the  reversion- 
ary interest  of  tbe  land  owners  along 
the  line  of  an  abandoned  plank  road, 
on  appeal  fh>m  an  appraisement 
made  by  commissioners  appointed 
by  the  county  judge,  to  take  into 
consideration  the  cost  of  fencing 
the  road,  keeping  the  fences  in  re- 
pair, and  the  inconvenience  to  the 
use  of  tbe  land  arising  ft-om  the  ne- 
cessity of  crossing  and  recroasing 
such  road.  i 

See  OOHBTITUTIONAL  Law,  10»  11. 


POSSESSION. 

1.  Persons  In  possession  of  land,  under 
the  title  of  another,  art  estopped  to 
deny  his  title,  or  to  set  up  an  out- 
standing tiUe  in  themselves  or  any 
other  person.    JMoy  ▼.  CM,         9 


2.  Where  a  valid  constructive 
ion  of  an  entire  lot  is  acquired  by 
entry  under  claim  of  titie  founded 
upon  a  written  instrument,  and  the 
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•ctittl  oeamtttoD  of  a.part,  it  can- 
not  be  deraatod  by  a  Bubtequent 
entry  on  the  aame  lot  bj  another, 
who  nudus  an  improvement  on  a 
part  and  obtains  title  to  the  whole 
lot  t» 

8.  The  efibct  of  Bttch  subsequent  entry 
would  be  to  give  the  person  so  en- 
tering a  possession  of  &ie  part  actu- 
ally occupied  and  improved,  but  no 
farther.  A  construcUve  possession 
of  the  nnimproTed  part  of  the  lot 
would  xvmain  in  him  who  made  the 
first  entry  under  claim  and  color  of 
title  and  improred  in  part.  ib 

S0$  CoxvraoLLBa'B  Dun. 

PBAOTICE. 

1.  An  objection  to  the  right  of  the 
plaintiff  to  maintain  an  action  must 
be  raised  on  the  trial,  if  it  be  capa- 
ble of  being  obriated ;  as  where  it 
is  possible  that  new  or  additional 
evidence  could  be  supplied,  if  a  de- 
fect in  the  proof  were  pohited  out. 
Br^okmm  ▼.  SamiO,  209 

2.  But  as  an  objection  to  the  unconsti- 
tutionality of  an  act  of  the  legisla- 
ture cannot  be  obviated  by  any  action 
of  the  plahiUff,  the  defendant  is  not 
bound  to  raise  the  objection,  on  the 
trial,  that  the  statute  under  which 
the  plaintiff  sues  is  unconstitutional. 

a 

8.  If  the  vendee,  subsequently  to  the 
execution  of  a  written  contract, 
which  is  declared  void  by  the  stat- 
utes of  Pennsylvania,  for  being  made 
on  Sunday,  demand,  <m  a  week  day, 
a  conveyance  of  the  property  and 
receives  the  same,  promising  to  pay 
the  purchase  price,  a  new  and  valid 
contract  arises  between  the  parties, 
which  entitles  the  vendor  to  an  ac- 
tion to  enforce  payment  MamSton 
T.  GritUM,  642 


4.  And  where  the  plahitiff,  in  such  a 
case,  counted  upon  the  contract  as 
being  in  writing,  but  was  allowed  on 
the  trial,  without  objection,  to  prove 
the  subsequent,  conveyance  and  a 
parol  promise  to  pay ;  Held  that  the 
vmrianee  might  be  disragarded  under 
the  prorisionB  of  the  Code  of  Pro- 
cedure, ib 

8.  An  order  made  in  an  action  brought 
by  the  plaintiff  as  a  judgment  and 
execution  creditor,  to  set  aside  an 
alleged  tnuufer  of  parinerahip  prop- 


erty, for  fraud,  diractad  thai 
fendant  produce  for  the  inqkeetten, 
examination  and  copying  of  the 
plaintiff,  aU  the  books  and  papers  of 
the .  defendant's  intestate  containing 
partnership  accounti,  and  also  £ 
papers,  letters,  4ks.,  made  or  ngned 
by  the  intestate,  after  a  certain  date. 
The  affidavit  for  the  discovery  nei- 
ther specified,  nor  referred  to,  any 
particalar  entry,  or  to  any  particu- 
lar paper ;  nor  did  it  state  any  fiict 
or  circumstance  to  show  the  materi- 
ality or  necessity  of  an  inspection  of 
all  the  books  and  papers.  BM  that 
the  Older  was  too  sweeplDg  and  gen- 
eral, and  the  same  was  revened. 
FM^  V.  Flan,  667 

6.  Hdd,  alto,  that  the  plaintiff  not  bems 
the  representative  of  the  deceased 
partner,  but  making  such  decedent^i 
representatives  parties  defendants, 
the  order  could  not  be  Justified  on 
the  ground  that  a  partner,  or  his 
representative,  has  a  right  to  an  in- 
spection of  all  the  copartoecship 
books  and  papers.  d 

7.  The  affidavit  for  a  production  and 
discovery  should  be  made  by  the 
plaintiff;  or,  if  made  by  the  attorney, 
some  reason  should  be  shown  for  lUa. 
making  it  ik 

See  Arbbbt. 
comtekpt. 
Rbceitbb. 
Rbfbbbkob. 
Refbbbb'b  Rbfobt. 

PROBABLE  CAUSE. 

See  FaLSB  IXPBIBOKMBlfT* 

PRINCIPAL  Am)  AGENT. 

A  person  standing  in  the  poaitionof 
agent  of  both  puties  cannot  execute 
a  mortage  as  the  attorney  of  one,  for 
the  benefit  of  the  other.  Oreemeoed 
V.  Sprmf,  876 

See  AoRBBMBBT,  1,  2,  8,  4,  6. 

MOBTOAOB,  2. 

TbLBOBAPH  COMPAVtBB,  6, 8. 

PRODUCTION  OF  BOOKS,  Slq. 
See  Pbacticb,  6j  6,  7.  * 

PROMISSORY  NOTB& 

1.  At  the  time  a  promissory  note  was 
made,  the  maker  and  hidorser  both 


INBBX. 


6»3 


TMided  in  ^cbester,  At  which  place 
-the  note  was  dated,  and  It  was  dis- 
counted at  the  pbuntifiQi'  bank,  which 
was  also  located  th^re,  and  where 
the  plaintiflh  resided.  Held  that  the 
plalntiffh  had  the  right,  when  the 
•note  matnted,  to  assome  that  the  in> 
doTser  still  resided  in  Rochester,  and 
to  act  accordingly  in  taking  the  re- 
quisite steps  to  charge  him  as  such, 
nnless  they  knew  that  in  the  mean- 
time he  had  changed  his  residence. 
WiardY.JPefrm,  89 

%  Bddj  also,  that  the  informaUon  on 
that  point,  possesifed  by  the  notary 
who  protested  the  note,  must  be 
deemed  information  possessed  also 
by  the  holder  of  the  paper,  at  the  time 
of  its  maturity.  H 

5.  And  the  notaiy  having  demanded 
payment  of  the  note,  property,  and 
given  the  proper  notice  to  charge  the 
indorser,  by  addressing  it  to  him  at 
Bochester,  and  depositing  it  in  the 
post-office  there,  so  addressed,  with 
Uie  postage  prepaid ;  Held,  that  the 
indorser  was  clearly  charged  and 
duly  fixed  as  such,  unless  the  plain- 
tiffs, or  the  notary,  knew  that  he  did 
not  then  reside  in  Rochester,  but  had, 
during  the  time  the  note  was  run- 
ning to  maturity,  removed  to  another 
place.  ib 

4.  And  that  question  having  been  fEur- 
ly  submitted  to  the  jury,  who  found 
for  the  plain tifib  expressly  on  that 
issue,  it  was  AWtf  that  this  was  entire- 
ly condusive.  ib 

6.  Where  notes. given  by  the  defendant 
to  the  plaintiff  as  "  receiver  of  the 
W.  bank,"  for  money  lent  by  the  lat* 
ter  upon  checks  signed  by  him  as 
"  receiver  &c,**  were  indorsed  by  the 
plaintiffas"  receiver  &c.;"  EekHhtii 
by  such  indoraement  the  title  to  the 

•  notes  was  transferred  to  the  plaintiff 
Individually,  sad,  prima  faeie,  became 
vested  in  him ;  and  that,  in  the  ab^ 
sence  of  any  proof  to  the  contrary, 
the  plaintiff  was  entitled  to  prose- 
cute them  in  his  individual  charac- 
ter; he  testifying,  without  contra- 
diction, that  these  were  individual 

transactions,    ^twit  v.  P«^,       426 

• 

6.  SM,  alto,  that  such  notes  having 
beeti  received  in  e^dence,  with  the 
indoivements,  without  any  objection 
being  made  that  the  indorsements 
were  not  proved,  or  any  point  being 
talcen  on  Uiat  acoounti  the  ikct  that 


the  plaintiff  had  used  money  !n  his 
hands  as  receiver,  in  making  some 
of  the  loans  on  the  notes,  was  not 
sufficient  to  establish  that  they  did 
not  belong  to  him  individually ;  es^ 
pecially  where  there  was  evidence  to 
show  that  on  a  meeting  between  thA 
parties  in  the  presence  of  an  account- 
ant, for  the  purpose  of  having  their 
accounte  looked  over  d&c*,  and  a  bal'> 
ance  struck,  the  notes  were  presented 
by  the  plaintiff  as  an  individual  claim 
against  the  defendant,  and  were  reo- 
ogniKed  by  the  latter,  as  such,  with- 
out objection.  ib 

See  Baitks  Aim  Bakxiho,  8. 
Jourt  Stock  Assoozatiovs,  7. 


PROVOST  MARSHALS. 

1.  Provost  marshals  appointed  under 
the  act  of  congress  of  March  8, 1868, 
and  their  deputies,  are  such  officers 
as  by  law  possess  the  power  to  ar- 
rest an  incuvidual,  where  there  ia 
probable  cause  for  believing  that  he 
is  a  deserter.    Mawle^  v.  Builm',  490 

2.  A  provost  marshal  is  a  public  offi- 
cer ;  his  duties  concern  the  public, 
and  are  connected  with  the  adminis- 
tration and  execution  of  justice; 
and  his  office  bears  the  same  rela- 
tion, in  some  respecte,  to  the  military 
courts,  tliat  sherifib,  marshals,  con- 
stables and  peace  officers  do  to  the 

'  dvil  courte.  His  acts,  performed 
by  au^ority  of  law,  are  done  by 
<<due  process  of  law,"  within  the 
meaning  of  tile  5th  article  of  the 
amendmento  to  the  constitution  of 
the  United  States.  ib 

8.  In  tr3ring  the  legality  of  acts  done 
by  provost  marsluils  and  their  depu- 
ties, in  tlie  exercise  of  their  duty, 
great  latitude  should  be  allowed; 
a  public  duty  being  imposed  upon 
them,  for  public  purposes,  and  they 
being  punishable  for  a  neglect  of 
duty,  if  they  Ml  to  act,  in  a  case 
where  there  is  sufficient  or  prob^lo 
cause  for  acting.  ib 

4.  The  7th  section  of  the  act  of  con- 
gress of  March  8, 1868,  {Lowe  o/M# 
UnUei  Statu,  1868,  eA^p.  76,)  which 
provides  "  that  it  shall  be  the  duty 
of  the  provost  marshals  to  arrest  tSi 
deserters  *  *  *  wherever  they 
may  be  found,  and  to  send  them  to 
the  nearest  niilitary  commander  or 
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aillttny  post^"  Is,  IQdb  til  oUierslat- 
utM,  to  be  reuonablj  oonttriMd; 
and  it  being  eotiroly  silent  as  to 
tbe  tkm  within  which  the  deserter 
Shan  be  sent  to  the  military  post, 
the  oflloer  Is  bound  to  send  him 
within  some  reasonable  period.      H 

&  What  is  a  reasonable  period  is  gen- 
•tally  a  question  of  Ikct,  dependent 
vpon  the  exigencies  of  the  case.     H 

Sm  fUML  iMnuSOMXKMT. 


PUBLIC  OFFICERS. 

Sm  Cavals. 

muvioifal  oobporatiovs,  4,  6,  t, 
Ofvicbbs. 
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BAILBOAP  COMPANIES. 

1.  W.  and  the  East  Rlrer  Ferry  Com- 
pany claimed  title  to  a  certahi  strip 
of  land  lying  between  First  arenae 
and  the  East  rirer  leny,  In  the  city 
of  New  Tork,  as  assignees  of  a  grant 
ftom  the  corporation  of  the  city  to 
the  Farmers*  Iioan  and  Trust  Com- 
pany. By  that  grant  certain  lands 
mder  water,  east  of  First  a^nne, 
except  a  space  of  100  feet  in  width 
eastward  ftom  First  a?enne,  In  con- 
tinnation  of  84th  street,  were  con- 
veyed to  the  grantees,  and  the  latter 
coTenanted  that  they  would,  within 
three  months  after  being  required  to 
do  so,  by  the  grantdb,  at  their  own 
expense,  build  and  erect  a  whaff, 
aTenue  or  street,  100  feet  in  width, 
fh>m  First  avenue  to  ATenue  A, 
and  that  they  would  keep  in  good 
order  said  street,  wharf  and  aTenue 
embraced  in  said  100  feet,  and  that 
it  should  thereafter  continue  to  be  a 
public  street  of  the  city.  lAider  this 
conyeyahc6  W.  and  the  ferry  com- 
pany had  been  for  sereral  months, 
and  at  the  commencement  of  this 
action  still  were,  engaged  in  filling 
in  the  land  owned  by  them,  adja- 
cent to  the  said  100  feet,  as  well 
as  said  space  of  100  ttti,  and  in 
constructing  a  sewer  across  the 
same,  and  were  preparing  to  grade 
and  pave  said  space.  Although  no 
proceedings  had  erer  been  taken  by 
tiie  city  corporation  to  lay  out  84th 
street  as  a  public  street^  fh»m  First 


avenue  to  the  fbrry-honse,  the  strip 
of  land  between  those  points  hid 
« been  so  fer  flllbd  crt  and  graded 
as  to  be  constantly  usea  by  Um  pub- 
lic, in  going  to  and  from  the  ferry, 
and  for  common  highway  purposes, 
generally.  Two  railroad  companies 
baring  the  right,  under  their  respect- 
ire  charters  and  the  permission  of 
the  corporation  of  the  dty,  to  extend 
their  tracks  across  the  strip  of  land 
in  question,  commenced,  on  differ- 
ent days,  laying,  constructing  and 
extending  their  respectire  tracks  hi 
and  through  84th  street,  and  in  con- 
tinuation thereof,  across  the  said 
strip,  between  First  avenue  and  the 
East  river  ferry.  Meid,  1.  That  84lh 
street,  or  the  strip  of  land  in  ques- 
tion, having  been,  at  the  time  when 
the  nulroad  companies  commenced 
constructing  and  extending  their 
tracks  in  and  through  it,  so  Ikr  filled 
out  and  graded  as  to  be  constantly 
used  by  the  public  as  a  street,  those 
companies  had  a  right,  so  fkr  as  the 
plaintilb  were  concerned,  to  con- 
struct and  extend  their  several  tra^ 
through  and  over  84th  street,  or  the 
strip  of  land  in  question,  as  fkr  east- 
erly as  the  grading  or  the  condition 
of  the  street  or  s^p  of  land  would 
permit.  2.  That  the  legal  Utle  to 
the  strip  of  land  in  question  was 
not  in  the  plaintiflb,  or  in  either,  and 
neither  had  any  beneficial  interest  in 
the  soil  thereof.  8.  That  consider- 
ing that  such  strip  of  land  was  al- 
r^y  devoted  to  the  public  use,  it 
did  not  sufficiently  appear  that  the 
devotion  of  it  to  an  additional  pub- 
lie  use  by  the  coostruction  and  op- 
eration of  a  railroad,  or  railroads, 
upon  or  through  it,  would  appre- 
ciably ii\jure  eiUier  of  the  plaintifls, 
by  interfering  with  the  filling  up,  or 
the  grading,  or  the  construction  of 
the  sewer,  so  a^  to  authorize  an  in- 
junction at  their  suit,  on  the  ground 
of  such  interference.  4.  Th^  even 
though  the  plaintiffs  might  suffer 
some  slight  damage  or  inconven- 
ience, irmn  such  interference,  stOl, 
considering  that  all  railroads  must 
be  deemed,  to  be  constructed  and 
operated  for  public  use,  an  iiyunc- 
tion  ought,  not  to  be  sustained, 
where  t&  ability  of  either  railroad 
company  to  pay  any  damages  thai 
might  be  recovered  in  an  action  at 
law  was  not  questioned.  6.  That  aa 
between  the  two  railroad  companies, 
both  having  the  right  to  extend 


their  tndu  in  And  through  84th 
street  to  the  ferry,  until  one  of  them 
bed  aotually  commenced  takiog  a 
qualified  poaeesaion  of  the  center  or 
middle  of  84th  street,  by  locating 
and  constructing  their  extension 
thereon,  either  liad  the  right  to 
make  its  extension  there,  to  the 
exdusioD  of  the  other  fixMU  that  par- 
ticular location.  6.  That  the  com- 
pany which  first  actually  took  a 
qnsiifled  possession  of  the  center  or 
middle  of  the  street,  or  strip  of  land, 
by  locating  and  constructing  their 
extension  for  a  part  of  the  distance, 
until  mterfered  with  by  the  agents 
or  servants  of  the  other  company, 
acquired  the  right  to  complete  the 
construction  of,  and  to  operate,  their 
extension,  to  the  ferry,  or  as  near  to 
it  as  the  condition  <rf  the  street  or 
strip,  and  the  conyenient  operation 
of  the  ferry,  would  pennit,  to  the 
exclusion  of  the  right  of  the  other 
company  to  interfere,  in  any  way, 
with  the  construction  and  operation 
of  the  first  mentioned  company's 
extension  as  tkut  keaUd.  WateHmry 
▼.  The  Bry  Doek^  £ait  Broadmoy  4c 
Enbroad  Ompimy,  888 


RECEIVER. 

1.  Where  one  is,  by  a  decree  of  the 
court,  declared  to  be  a  mortgagee  in 
possession,  and  substantially  or  in 
effect  to  be  a  trustee  of  the  equity  of 
redemption,  he  will,  by  subsequently 
accepdng  the  office  of  receiver  of 
the  same  property,  be  deemed  to 
have  assumed  &ie  duties  and  respon- 
sibilities of  such  office,  unquah'fied 
or  unmodified  by  the  circumstance 
that  he  had  previously  been  declared 
to  be  a  mortgagee  in  possession,  or  • 
by  the  fact  that  he  claimed  the  de- 
cree to  be  erroneous,  and  that  he 
was,  and  might  finally  be  held  to  be, 
the  absolute  owner.  BoOn  y.J)ufy  215 

2.  Having  been  appohited  receiver,  and 
accepted  the  appohitment,  his  re- 
lations, claims  and  interaets  as  an 
individual,  must  not  be  permitted  to 
interfere  with  his  duties  as  receiver, 
or  with  the  purpose  or  interaets  for 
which  he  was  appdnted.  t& 

8.  His  duty,  as  receiver,  is  to  increase 
the  surplus  beyond  what  shall  be 
found  due  him  as  mortgagee,  by 
getting  as  large  a  rental  as  he  rea- 
iou^  can  for  the  trust  property ; 


mDBX.  6jJ6 

and  on  his  applying  to  (he  court,  as 

receiver,  for  authority  to  have  it 
leased,  it  is  his  duty  to  lay  before 
the  court  all  the  informatioQ  he  haes, 
or  can  with  reasonable  diligence  ac- 
>  quire,  as  to  the  situation  and  value 
of  the  trust  property.  ih 

4.  If  such  receiver  applies  to  the  court 
for  an  order  authorising  him  to  lease 
the  premises  for  a  term  of  years, 
with  a  motive  or  purpose  inconsist- 
ent with  his  duty  and  positfon  as  re- 
ceiver, and  sn  order  granting  such 
authority  is  made  by  the  court,  inad- 
vertently, Vrithont  oarefUl  scrutiny, 
and  •  ftirther  inquiry,  by  a  reference 
or  otherwise,  as  to  the  ^tuation  and 
value  of  the  property,  and  the  pro- 
priety of  making  the  order,  the  order 
should  be  reversed.  ib 


6.  If  the  lease  exeouted  by  the  recefy- 
er,  under  such  an  order,  is  declared 
void,  it  will  be  with  a  reservation  to 
the  lessee  of  the  right  to  occupy  the 
premises  for  one  year  fhxa  the  date 
of  his  lease.  ib 

See  Bakks  and  BaItkikOj  2. 

Joist  Stock  AssocuxtoHB,  6. 


REFEREE'S  REPC|;&T. 

1.  Where  a  referee,  in  his  report,  en- 
tirely ignores  the  prindpa),  if  not 
the  only  issue  in  the  case,  and  no 
Judgment  can  be  properly  rendered 
until  such  issue  is  decided,  the  Judg- 
ment entered  upon  his  report  w9l 
be  reversed,  and  a  new  trial  or- 
dered.   OoUim  T.  Osrib,  184 

2.  Thus  where,  in  an  action  to  compel 
the  defendants  to  account  for  and 
pay  to  the  plaintiff  certain  profits 
realized  by  Uiem  as  stock  brokers, 
on  the  purchase  and  sal/ of  stocks 
for  him,  together  with  money  de- 
posited by  the  plaintiff  with  them, 
by  way  of  security  or  margin,  and 
for  a  loss  occasioned  by  their  neglect 
and  refusal  to  sell  when  order^  to 
do  so,  the  only  disputed  question, 
and  the  prindpal  issue  in  the  case 
was,  whether  the  plaintiff  directed 
the  defendants  to  sell,  on  a  particu- 
hir  day,  at  a  specified  price;  and 
Uie  referee,  in  nis  report,  took  no 
notice  of  that  issue ;  StUtL  that  as  no 
Judgment  could  be  renaered  until 
such  issue  was  decided,  it  was  a 
proper  case  for  a  new  trial  ^ 
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5.  A  raferiee  foimd,  as  matter  of  flu^ 
tbat  the  plaSntifT,  on  the  2d  of  July, 
1864,  shipped  to  the  defendAots  8880 
bushels  of  oftts,  the  property  of  the 
plaSntilfi  that  the  defendants  re- 
celTed  the  oats,  sold  them  for 
$8225.67,  after  dedncting  charges 
and  commissions,  and  ref^ed,  upon 
demand,  to  pay  such  proceeds  to 
the  plainttiT;  Htid  that  this  made 
out  a  clear  cause  of  action,  and  war- 
ranted a  conclusion  of  law  that  the 
plaintiff  was  ^tiUed  to.  reooyer. 
JdH  7,  J)§mcrMt,  488 

4.  Edd,  aUo,  that  the  plaintiff  haring 
given  eyidence  tending  to  show  that 
tht  oats  in  question  were  his  prop- 
erty, and  the  defendants  baying 
giyen  evidence  tending  to  disproye 
tlie  plaintiff's  case,  and  to  show  that 
the  oats  belonged  to  them,  and  to 
make  omt  a  defense  to  the  action; 
and  the  referee  having  belieyed  the 
plaintiff's  witnesses,  and  found  in 
his  feyor  upon  the  fects,  and  thus 
by  implication  negatiyed  the  de- 
fense ;  the  report  in  feyor  of  the 
plaintiff  was  not  only  an  express 
finding,  upon  the  fects,  in  his  favor, 
but  was  in  legal  efibct  a  finding 
against  the  defendants,  that  the  de- 
fense was  not  established,  and  that 
no  faeti  were  proved  by  them  which 
warranted  a  finding  in  their  fevor, 
vpon  the  whole  issue.  H 

6.  Before  the  court  can  iwverse  a  Judg^ 
ment  rendered  by  the  referee,  In 
such  a  case^  it  must,  upon  a  review 
of  the  testimony,  come  to  Uie  con- 
clusion that  his  finding  upon  the 
facts  is  against  the  dear  weight  of 
the  evidence,  predsely  as  it  would 
hold-— if  the  case  had  been  tried  by  a 
Jury,  and  their  verdict,  upon  the 
same  facts,  was  for  the  plaintiff— 
that  sucft  verdict  was  not  warranted 
by  the  evidenca.  ih 

6.  The  plaintiff  havfaig  proved  that  the 

gredse  quantity  of  oats  mentioned 
I  the  report  had  been  delivered  by 
him  at  the  warehouse  of  H.,  the 
shipper,  at  or  before  the  time  of  the 
shipment  of  sudi  oats,  and  he  pro- 
ducing the  shipping  biU  of  said  o^s, 
signed  by  H.,  i&owing  the  shipment 
of  that  quantity  of  oats  on  board  a 
canal  boat  owned  by  H.  and  others, 
for  and  on  account  of  the  plaintiff's 
consignee,  to  the  care  of  the  defend- 
ants; Sdd  that  these  fects  clearly 


ostablUhed,  primti  fmi,  at  leist, 
that  the  oats  in  qoestioa  were  the 
property  of  tbo  plaintiff  and  had 
been  received  by  the  defeodanla  as 
his  consignees,  or  for  his  nee  aad 
benefit.  t» 

7.  Of  these  oats  the  defendant  proved 
that  1268  bushels  were  not  in  feet 
the  identioU  oats  delivered  by  tiie 
plaintiff  to  H.  and  placed  In  store  in 
his  warehouse,  bat  were  in  feet  other 
oats  purchased  by  W.  with  money 
obtained  upon  dn^  dimwn  by  him 
on  the  defendaals.  SM  tisat  vpoa 
the  proofe  the  referee  waa  wammtad 
in  finding  that  1268  bushels  of  the 
plitintiff's  oats  were  lent  to  W.  aad 
used  by  him ;  and  that  of  the  oats 
flipped  to  the  defendants  the  same 
number  of  bushels  were  received 
and  taken  from  W.'s  oats  in  return 
for,  or  repayment  of,  the  oats  so 
lent  i» 

8.  That  upon  theee  facts  there  was  no 
reasonable  ground  of  doubt  that  H. 
Sl  W.  were  jointly  interested  in  the 
operation  of  buying  and  shipping 
oats,  and  that  H.  d&,  therefbre,  in 
borrowing  and  paying  oats,  in  their 
common  business  and  for  their  com- 
mon benefit,  bind  both  parties.       ik 

9.  That  H.  therefore  might  lawfuDy, 
with  W.'s  assent,  pay  these  1268 
bushels  of  oats  to  the  plaintiff,  and 
might  lawfuUy  ship  them  for  him, 
and  give  and  make  a  bill  of  lading, 
or  shipping  bill,  in  the  name  of  the 
pl&intiff.  And  tbat  the  referee  attight 
find  that  such  were  the  fects,  and 
such  the  true  transaction.  i^ 

10.  Upon  a  Judgment  rendered  by  a 
referee,  or  a  single  Judge,  the  court 
reviews  the  fects  as  well' as  the  law, 
and  upon  the  same  principles  whidi 
govern  the  review  of  the  verdict  of 
a  jury.    Per  £.  D.  Sioth,  J.-         d 

S«0  Rbp»xxcb. 


RBFSRENCS. 

1.  Upon  a  reference  to  ascertain  what, 
if  any,  damages  defendants  hare 
sustained  in  consequence  of  an  in- 
junction, it  is  the  duty  of  tlie  par^ 
claiming  to  have  sustained  damages, 
to  establish  the  fect^  and  the  amount, 
by  satlsfectory  proof.  JHm§lU  ▼• 
lU  y^ortkmt  IkdimM  Bteikomi  Qa,  271 


INDEX. 


697 


X  If  ha  faOM  to  do  so,  and  the  ntferee, 
upon  the  eTfdenoe,  fl&ds  that  do 
daoSages  haro  been  fiustainod,  his 
report  will  not  be  disturbed,  on  ex- 
oepftioDS.  ib 

BIGHTS  OF  PBOP£BTT. 

1.  The  rights  of  an  indiTidnal  hi  re- 
gard to  his  property  shotild  be  re- 

.  spected ;  and  eten  public  otBoers 
an  not  at  liberty  to  disregard  such 
rights,  unless  there  is  a  clear  and 
uigent  neeessity  therefor,  to  sub- 
serre  an  important  and  pressing  pub- 
lic neoessity.  ParlvoALLs,  J.  Siek9 
▼.  Ihmj  172 

2.  To  Justify  a  material  injury  to,  or 
destruction  of,  the  property  of  an 
individual,  there  most  exist  a  press- 
ing necessity,  both  in  regard  to  the 
work  to  be  performed,  and  the  man- 
ner of  executing  it.  ib 


s 

SCHOOL  DI8TBI0T8. 

S0$  COVBTXTVTIOVAL  LaW,  4  tO  7. 

SHIPS  AND  YESSELa 

jSm  Covstxtutioval  Law,  2. 
JuBzanxoTiov,  6,  6. 

STATUTES. 
Sm  CoxpTBOLLsa's  Debd. 

OOVSTITOTIOKAL  LaW. 

SUPPLEMENTABT  PROCEED- 
INOS. 

1.  The  provisions  of  the  Code  respect- 
ing the  examination  of  Judgment 
debtors,  on  proceedings  supplement- 
ary to  execution,  were  intended  to 
give  the  creditor  complete  authority 
for  a  fhll  and  searching  examination 
of  the  debtor,  for  the  purpose  of  as- 
certaining particularly  t^  amount 
and  condition,  as  well  as  the  dispo- 
sition the  debtor  has  made,  or  at- 

'  tenapted  to  make,  of  his  property. 
And  by  section  467  it  is  provided 
that  its  enactments  are  not  to  be 
atricily  construed.  Jbrki  v.  7P9tortf, 

620 

2.  The  object  intended  by  the  amend- 
ment to  section  292,  made  in  1868, 


providing  that  the  debtor  shall  not 
"be  excused  from  answering  any 
question,  on  the  ground  that  he  has, 
before  the  examinaUon,  executed 
any  conveyance,  assignment  or  trans- 
fev  of  hi^  property,  for  any  purpose, 
but  his  answer  shall  not  be  used  as 
evidence  against  him  in  any  criminal 
'  proceeding  or  prosecution,"  was,  to 
render  the  Judgment  debtor  liable 
to  answer  questions  couoeming  the 
disposition  he  mighit  bate  made  of 
his  property,  without  any  restriction 
whatsoever,  on  account  of  the  pur- 
poses for  which  he  might  have  dis- 
posed of  it.  ib 

8.  It  could  not  have  been  the  intention 
to  restrict  the  inquiry  to  eases  where 
formal  instruments  of  conveyance, 
or  assignment,  had  been  made  and 
delivered  by  him ;  but  was  to  In- 
clude within  it  all  conveyances,  as- 
signments and  transfers  whatsoever, 
which  the  debtor  may  in  any  manner 
have  made  of  his  property.  ib 

4.  And  it  seems  to  have  been  the  in- 
tention to  extend  the  right  of  exam- 
ination to  cases  where  the  transfer 
should  prove  to  have  been  made  by 
an  actual  delivery,  following  or  ac- 
companying an  agreement  by  parol. 

ib 

6.  Hence,  under  this  amendment,  the 
debtor  may  property  ^  rsquired  to 
answer  fuUy  concerning  the  dispo- 
sition he  may  have  nuide  of  his 
property,  whether  it  has  been  done 
by  deed,  writing  or  otherwise ;  not- 
withstanding the  fact  that  his  exam- 
ination will^ow  that  he  has  been 
guilty  of  a  crime  in  doing  it;  and 
without  any  qualification  or  restric- 
tion arisfaig  out  of  the  nature  or 
character  of  such  crime.  ib 

6.  In  discovering  tlie  Ikcts  in  reference 
to  the  source  from,  and  the  means 
by  which  he  may  have  acquired 
property,  the  debtor  may  be  com- 
pelled (if  he  is  required  to  answer) 
to  give  evidence  tending  to  show 
that  he  has  been  guilty  of  a  crimi- 
nal offense  different  lh>m  those  fUl- 
ing  within  the  protection  of  the 
amendment  of  1868.  This  he  can- 
not properly  be  required  to  do, 
however,  unless  the  esse  is  brought 
within  the  6th  subdivision  of  section 
292  of  the  Code.  ib 

7.  The  provision  of  the  Code,  declar- 
ing that  "no  person  tJiall,  on  axam- 
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inaUoD  pannani  to  tliit  ehaptsr,  be 
•zeuaed  Uom  aasweiiiig  any  qaas- 
tloD,  on  the  ground  that  hia  ezainln- 
atloQ  will  tend  to  conTiet  him  of  the 
oommiaaioD  of  a  frmnd,"  ia  not  to  be 
limited  aimpi  j  to  a  frmnd  in  the  dis- 
poaition  of  the  debtor*a  property,  bat 
ezteoda  to  any  fraud  whatever.     A 

8.  Where  the  debtor  being  reqnired  to 
atate  whether  he  reoeiyed  of  the 
plaintiff  a  apedfled  anm  of  money, 
in  Canada  currency,  at  Toronto,  in 
Deoamber,  1866,  and  whether  he  had 
any,  and  if  any,  what  bnaineaa  in 
hia  own  name,  ainoe  Nofember,  1886, 
declined  to  anawer,  on  thegronnd 
that  hia  anawera  would  tend  to  show 
that  he  had  been  engaged  in  a  oon- 
apiracy  to  defrand  the  public  by 
negotiating  spurioua  drafla ;  in  other 
words,  that  he  had  aoquirad  hia 
property  by  the  eommiaaion  of  a 
fraiul;  EM  that  the  queeUona  were 
pertinent  to  the  inquiry  the  creditor 
was  authorized  to  make,  and  that 
the  debtor  waa  bound  to  anawer 
them.'  ib 

8h  Attmal,  8. 


SUPREME  COUBT. 

8m  Cbabitablb  AarLuva,  8. 
JuBianicnov,  2. 


SUBROGATES. 

1.  The  incidental  powers  possessed  by 
surrogates'  courts  preyious  to  the 
Rerised  Statutes,  and  taken  away  by 
those  sUtutes,  (Part  8,  eh^,  2,  titU 
1>  i  1>)  ^^^  restored  by  the  act  of 
the  legislature  of  1887,  (Lavft  cf 
1887,  eh,  480,  ^  71.)  repealing  that 
section  of  the  Revised  Statutes. 
C&mpM  y.  Thateher,  882 

2.  Although  a  surrogate,  after  parties 
in  interest  have  been  represented  at 
a  hearing  before  him,  and  final  sen- 
tence or  decree  has  been  given,  has 
no  general  power  of  opening  or  re- 
versing such  sentence  or  decree,  on 
the  ground  that  he  erred  as  to  the 
law,  or  decided  erroneously  upon 
the  fucts,  he  may  open  such  decree 
for  the  purpose  of  correcting  any 
mistake  therein,  the  result  of  acci- 
dent t^ 

8.  Executors  employed  counsel  to 
make  out  their  account  for  aeltle- 


ment)  and  left  with  him  tlieir  toMh- 
era  for  thai  purpoee.  He  made  up 
the  aooount,  omitting,  through  over- 
aight,  to  credit  the  executors  with  a 
payment  of  |600.  The  error  waa  not 
discovered  until  the  account  waa 
preaented,  and  then,  believhig  thai 
the  amount  would  be  aOowed  to 
them  on  the  balanoe  known  to  be  in 
their  handa,  the  exeeutora  did  not 
ask  to  have  the  account  corrected, 
but  allowed  the  error  to  phas.  The 
aurrogate  having  made  a  final  decree 
declaring  the  account  finally  settled, 
the  amount  in  the  executon'  hands, 
and  directing  as  to  iu  diapoaftion, 
which  decree  was  duly  entend,  one 
of  the  exeeutora  applied  to  the  aur- 
rogate, by  petition,  asking  that  the 
decree  be  opened  and  he  m  credited 
with  such  payment  of  |600,  an4  an 
error  of  |60  which  tte  residuary 
legatee  had  consented  to  allow  and 
dmluct  flnom  the  amount  in  the  ex- 
ecutors' hands.  BeU  that  the  trana- 
acUon  might  be  treated  as  a  miatak» 
or  oversight,  coming  within  the  prin- 
ciple laid  down  in  Sifperfy  t.  Sfmnu, 
(24  N.  r.  £9.  46,)  and  within  the 
incidental  powers  possessed  by  aor- 
rogates'  courts;  and  that  conae- 
quenUy  the  surrogate  did  right  in 
opening  the  decree  and  conecting 
the  error  complained  of.  i 


TAVERN-KEEPERS. 
Ste  CniMnrAL  Law,  14. 

TAXES  AND  TAXATION. 
Sa  CoxaTiTUTioHAii  Law,  L 

TELEGRAPH  COMPANIES. 

1.  It  being  made  the  duty  of  telegraph 
companies,  by  statute,  to  transmit 
dispatches  received  from  other  com-  , 
panics  of  the  same  character,  on 
payment  of  'the  usual  charges  there- 
for, when  one  company  receives 
from  another  a  message  for  trans- 
mission ft  is  bound  to  send  the 
same,  with  care  and  skill,  and  a  rea- 
sonable dispatch,  on  receiving  the 
compensation  demanded;  and  for 
any  neglect  or  breach  of  duty  in 
transmitting  such    measage^   it  ia 


INDIZ. 


699 


liable,  ^ther  by  Tirtne  of  »  special 
contract,  or  ooe  implied  ttom  its 
assuming  the  duty  and  reoeiTing  the 
compensadoo.  BM»m  v.  J%6  UmUd 
StMm  TtUgrig^h  Con^Hmif,  605 

2.  A  telegraph  company,  being  re- 
qoirad  by  a  statute  to  transmit  mes- 
sages received  from  other  telegraph 
lines,  OB  payment  of  the  nsual 
charges,  having  received  its  due 
share  of  the  compensation  pidd  to 
a  connecting  line  for  sending  a  mes- 
sage, there  is  a  promise  on  its  part, 
Implied,  at  least,  from  its  duty  to 
,the  sender,  and  from  its  receipt  of 
the  consideration,  that  it  will  perform 
the  duty.  t^ 

8.  And  this  promise,  being  made  for 
the  benefit  of  the  sender,  enures  to 
him,  to  the  same  efiect  as  a  promiie 
made  immediately  to  him,  and  he 
can  maintain  an  action  for  its  braach. 

a 

m 

4.  Under  the  provisions  of  the  statnte 
making  it  the  duty  of  connecting 
lines  of  telegraph  to  receive  and 
transmit  messages  fr(nn  other  lines, 
where  one  company  receives  from 
another  a  message  for  transmission, 
it  is  to  be  implied  in  law,  and  the 
courts  may  assume  it  to  be  true,  that 
arrangements  have  been  made  be- 
tween the  connecting  lines  by  which, 
the  compensation  agreed  upon  and 
received  at  the  office  which  receives 
the  message,  is  tlie  full  compensation 
for  all  the  Unes  over  which  it  is 
sent;  and  that,  as  between  them- 
selves, the  proportion  of  consider- 
ation received  or  to  be  received  by 
each  line  is  understood  and  regu- 
lated. And  this  creates  an  under- 
taking on  the  part  of  each  company 
with  the  sender  of  the  message,  that 
it  shall  be  transmitted  over  its  line, 
and  delivered  according  to  the  con- 
tract made  at  the  receiving  office,  ib 

6.  It  is  also  implied,  in  law,  that  each 
separate  line  so  connecting  and  act- 
ing in  concert,  has  constituted  the 

^  line  receiving  the  message,  its  agent 
ibr  making  contracts  over  the  Unes 
ot  the  others.  t^ 

6.  In  an  action  against  a  telegraph  com- 
pany to  recover  damages  for  its  £ul- 
nre  to  transmit  a  message,  the  com- 
plaint alleged  that  such  message, 
mfler  being  delivered  at  the  office 
of  a  connecting  line»  and  paid  for, 


was  truksmittod  to  the  defendant, 
but  was  never  sent  by  the  defendant 
to  the  person  to  whom  it  was  ad- 
dressed. The  answer  alleged  that 
by  the  contract  under  which  the 
message  was  received  by  the  defend- 
ant for  transmission,  it  Was  stipu- 
lated that  the  defendant  would  not 
be  responsible  for  delays,  errors, 
and  remissness  on  the  part  of  con- 
necting lines;  tliat  it  only  guaran- 
tied entire  correctness  when  mes- 
sages were  repeated  back,  for  which 
repetition  an  extra  charge  would  be 
made;  and  that  such  message  was 
not  repeated,  nor  requested  to  be 
repeated.  B^  that  the  answer  set 
up  no  defense ;  neither  delay,  error 
nor  remissness  being  charged,  but 
an  mtin  omittUm  or  rifrnti  to  send  or 
deliver  the  message,  which  was  ad- 
mitted; and  that  an  mi^«  neglect 
and  reAisal  to  perform  the  contract 
did  not  bring  it  witliin  the  excepted 
terms.  '    tl 

7.  An  answer,  in  such  an  action,  alleg- 
ing that  at  the  time  of  the  delivery  of 
the  message  to  the  defendant,  it  had 
established  certain  rules,  regulations 
and  conditions  upon  which  it  would 
accept  and  undertake  to  transmit 
and  deliver  messages,  which  rules 
&«.  were  well  known  to  the  connect- 
ing telegraph  line  ftt>m  which  the 

•  message  was  received,  and  that  such 
rules  &«.  cdnstitnted  the  agreement 
in  the  case ;  but  not  alleging  that  it 
was  an  agreement  made  l^tween  the 
defendant  and  the  plaintifib,  or  that 
the  latter  had  any  knowledge  or  in- 
formation of  such  rules  &«.,  is  also 
defective,  and  constitutes  no  defense 
to  the  charge  against  the  defendant 
of  a  breach  of  duty.  ik 

8.  The  statute  having  imposed  upon 
connecting  lines  of  telegraph  the 
duty  of  transmitting  messages  for 
each  other;  and  the  company  re- 
ceiving the  message  and  the  consid- 
eration, being  the  agent  to  make 
contracts  for  the  other  lines  with 
which  It  is  in  connection ;  the  con- 
tract of  the  agent  is  the  contract  of 
the  principal  which  undertakes  the 
performance  of  the  duty,  and  may 
by  enforced,  if  made  within  the  le- 
gitimate business  of  the  principal, 
or  power  of  the  agent.  The  private 
or  other  arrangement  between  the 
principal  and  its  agent,  not  brought 
home  to  the  party  who  contracts 
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wllh  Umb  Mgmi,  does  not  tifisct  fhe 
coatxui,  M  to  such  pftitj.  H 

TLTUL 

8m  CoMPTBOLLIB'g  BlBO. 
JuiTlCBfl'  COVBTI. 
POMB8SXOV. 

TOBT. 

fiw  Aonov,  1, 2»  8. 
Aabut. 
JoKisoionov,  1,  2. 

T0W-B0AT8. 

L  A  tow-boat  comiwoy  engaged  in  the 
Inuiiien  of  towing  i«  not^  for  such 
porpoMt  a  common  oanier,  nor  enb- 
Ject  to  the  lUbilitiM  anamed  by  audi 
engagamenti.  Th$  jirtit  Iw$  Jm, 
a.  ▼.  AmUm^  659 

5.  The  proprietors  of  a  tow-boat  so  en- 
gsged  are  liable  for  negligence  in 
perToiming  the  special  duty  they 
hare  undertaken,  and  not  otherwise. 

t.  The  words  "at  the  risk  of  the  mas- 
ter or  owners,"  in  a  permit  for  the 
towing  of  a  boat,  do  not  excose  the 
proprietor  of  the  tow-boat  fh>m  lia- 
bility for  negUgenoe  in  perfoiming 
his  contract.  ih 

4.  The  msster  of  a  tow-boat  is  not 
diargeable  with  negligence  because 
the  captain  of  the  boat  towed  ftfls  to 
provide  a  watch  or  lights  on  board 
hisboat  A 

6.  The  captain  of  a  tow-boat  has  not 
the  entire  charge  and  control  of  the 
boats  he  takes  in  tow.  Although 
the  latter  are  attached  to  his  Tessel, 
thecaplsins  and  crew  are  on  board, 
and  are  required  to  use  care  and 

•  caution  on  their  part.  They  are  not 
the  servants  of  the  captain  of  the 
towing  boat.  ^ 

6.  It  is  the  daty  of  the  captain  of  the 
boat  towed  to  see  to  its  guidance,  to 
steer  it  when  necessary,  and  to  tske 
the  necessary  precautions  on  his 
pari.  If  he  omits  such  care  and  pre- 
caution, and  injury  arises  from  sudi 
neglect^  he,  and  not  the  owner  of  the 
tow-boat,  is  to  bear  the  oonsequen- 


give  dhections  as  to  what  is  mom* 
sary  or  proper  to  be  done,  on  board 
of  the  boat  towed,  yet  the  onusoon 
to  give  such  directions  is  not  desrty 
negligence  on  his  part.  It  nay  go 
to  the  jury  as  a  Ihct  bearing  upon 
theqnesUooof  negligeQce.  tk 


TBOYSB  AND  CONVSBSIOIT. 

1.  By  the  mlea  of  practice  sod  plead- 
ing before  the  Oode,  sa  action  of 
tower  could  not  be  sustained  willi- 
oot  proof  of  a  deCention  or  conver- 
sion of  the  pi-opeffty  alleged  to  kavo 
been  unlawfully  taken ;  but  as  the 
forms  of  pleading  do  not  now  coo* 
trol,  the  courts  in  an  aetioo  for  vrrong- 
folly  taldng  and  carrying  away  sal 
converting  property,  must  arantme 
the  evidence,  and  if  the  proof,  or 
Ads  found  by  the  jury,  entitle  the 
plaintiir  to  a  judgment^  such  Judg- 
ment should  be  given,  even  thoagfa 
not  asked  for  by  the  cnmpliinti,  JB- 
irii§4  V.  irfwstj  417 


2.  The  plaintiff  having  in 
ion  a  buggy  vragon  which  he  hsd 
hired  for  a  year,  fhmi  J.,  let  it  to  the 
defendant  It  was  used  by  H.  and 
wss  broaght  back  and  received  by 
the  plaintiff.  The  wagon  having 
been  injured  by  H.  during  its  use, 
the  plaintiff  sent. It  to  a  shop,  for 
repair.  H.  afterwards  told  hfan  to 
get  the  wagon  fixed  snd  he  would 

gay  for  it ;  the  defendant  becoming 
is  surety  for  such  repairs.  Subso- 
quently  H.  and  the  defendsnt  took 
the  wagon  to  snother  shop,  had  it 
repaired  and  returned  it  to  the  plain- 
tiff, before  suit  brought,  and  it  re- 
mained in  his  possession.  Hdd  that 
the  bailment  of  the  wsgon  continued 
until  it  wss  repaired  and  returned; 
and  there  being  an  implied  Hcense 
ftt>m  the  plaintiff  to  H.,  and  the  de- 
fendant acting  under  him,  .to  have 
the  wagon  repaired,  the  removal  of 
it  from  one  shop  to  another,  for  that 
purpose,  was  not  an  unlawful  Ukkif 
of  the  property.  d 


7.  Although  the  master  of  the  towing 
boat  aaay ,  as  a  matter  e#  precaution, 


S.  JfaU,  obo,  that  there  was  no 
tfofi;  that  the  defendant  was  guilty 
only  of  a  mere  asportation ;  he  did 
not  interfere  with  the  plaintiff's  do- 
minion over  the  wagon;  his  title 
being  recognized  snd  acknowledged, 
throughout ;  it  was  not  taken  or  de- 
tahMd  with  the  intent  to  convert  it 
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to  the  d«fiDdaiit'8  lue,  or  the  hm  of 
any  one  else ;  he  ansumod  no  owner- 
thip  oyer  it;  and  it  was  not  iigored 
while  in  his  possession.  ib 

L  MM,  further,  that  OTen  if  it  were 
conceded  that  the  defendant  was  \ 
gnilty  of  a  technical  trespass,  the 
plaintiff  was  not  entitled  to  recoTer 
the  All!  value  of  the  wagon.  Thai  he 
having  hat  a  special  property  in  the 
wagon,  under  a  haihiMnt  for  a  year, 
and  it  not  having  been  converted,  J., 
the  general  owner,  coald,.at  the  ex- 
piration of  the  year,  follow  and  take 
it,  wherever  found.  ib 

6.  That  there  being  not  only  no  con- 
version, but  a  return  of  the  property 
before  suit  breught,  the  plaintiff's 
reflisal,  then,  to  accept  it, 'entitled 
him  to  recover  only  the  value  of  his 
special  property.  And  that,  in  the 
absence  of  any  proof  of  the  value  of 
the  plaintiff's  spsdal  interest  in  the 
wagon,  the  court  could  not  assume 
M  to  be  over  six  cents.  t^ 


TEUSTS  AKD  TBUSTEES. 

1.  A  husband,  on  his  separation  irom 
his  wife,  created  a  trust  and  supplied 
a  ftmd  (of  $50,000]  to  be  exclusively 
reserved  for  her  maintenance.  By 
a  deed  of  separation,  executed  by 
the  husband  and  his  wife,  as  well  as 
by  the  trustees,  it  was  stipulated  that 
the  fund  should  be  invested  in  a  cer- 
tain manner,  and  the  proceeds  ap- 
plied to  the  maintenance  of  the  wife. 
A  portion  thereof  ($20,000)  was  to 
be  kept  invested  on  bond  and  mort- 
gage during  her  life.  The  wife  was 
empowered  to  dispose,  by  will,  of  the 
whole  or  any  part  of  Uie  fhnd  which 
might  remain  unexpended,  at  her 
death.  Following  a  covenant  that 
the  husband  would  permit  his  wife 
to  live  separate  and  apart  iVom  him, 
and  Chat  he  would  not  exercise  or 
claim  marital  control  over  her,  or 
interfere  with  her  in  any  manner, 

'  there  was  a  stipulation  in  the  deed 
that  nothingtherein  contained  should 
preclude  the  husband  from  taking 
all  lawAil  means,  should  the  occasion 
arise,  to  compel  the  performance  of 
the  trusts  and  agreement  embraced 
therein.  JSMi  that  the  husband  had  a 
sufficient  legal  and  equitable  interest 
in  the  trust  Aud  to  authorize  him  to 


bkiervene  for  its  protection,  by  an 
action  against  the  wife  and  trustees, 
if  there  was  reason  to  fear  that  the 
ftmd  would  be  diverted  from  the 
purpose  for  which  it  was  provided. 
SuTHBRLAVD,  J.,  dissented.  CKw»- 
im  V.  Fkimb^  69 

2.  HM,  Oao,  that  if  the  trust  was  ftith- 
fhlly  executed,  the  820,000  required 
to  be  kept  invested  on  bpnd  and 
mortgage  during  the  life  of  the  wife, 
would  be  unexpended  at  the  time 
of  her  decease ;  and  as  it  was  possi- 
ble that  the  wife  might  make  no  dis- 
position of  the  trust  fund,  or  any 
portion  of  it,  by  will,  and  the  estate 
of  the  trustees  would,  in  that  event, 
cease,  and  whatever  should  remain 
unexpended  would  revert  to  the  hus- 
band, as  the  donor;  these  dreum- 
stances  gave  him  a  pecunianr  inter- 
est in  tlM  Amd,  which  justiiM  him 
in  applying  to  the  court  for  the  pro- 
tection and  preservation  of  the  fund, 
during  the  life  of  the  wife.  ib 

8.  By  the  terms  of  a  trust  deed  the 
grantor  professed  to  create  a  trust 
in  the  property  conveyed,  for  the 
benefit  of  bis  wife  and  five  minor 
children.  The  instrument  required 
the  trustee  to  collect  and  receive  the 
moneys,  proceeds  and  income  aris- 
ing fit>m  any  disposition  that  might 
be  made  of  the  premises  and  prop- 
erty granted  and  sold,  and  to  invest 
the  same  in  good  and  safe  interest- 
paying  securities,  and  to  collect  and 
receive  the  interest  sibd  income  aris- 
ing thereArom,  and  also,  in  his  dis- 
cretion, the  principal,  and  for  that 
purpose  to  dispose  of  such  securi- 
ties as  he  should  think  best,  whether 
from  interest  or  principal,  again  to 
invest  and  to  reinvest,  in  his  dis- 
cretion; and  out  of  the  moneys  or 
income  arising  from  the  property 
gnnted  and  sold,  or  the  proceeds 
thereof,  to  pay  the  expenses  of  exe- 
cuting and  carrying  out  the  trust, 
and  a  reasonable  compensation  to 
him  for  his  services  as  trustee ;  and 
to  apply  the  balance  of  the  said  in- 
come, and  the  principal,  so  far  as  in 
his  judgment  might  be  required,  to 
the  support  and  maintenance  of  the 
grantor's  wife  and  children.  And  on 
tiie  arrival  of  the  youngest  of  said 
children  then  living,  at  the  age  of 
twenty-one  years,  or  upon  the  de- 
cease of  M.  and  A.,  the  two  young- 
est children,  should  they  die  before 
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thift  time,  to  ^onTey  to  the  childreD 
than  liTiDg,  and  to  the  graotor**  wife, 
or  to  sadi  of  thorn  u  shonld  sar- 
TiTe,  and  the  descendants  of  any 
such  of  them  as  might  he  dead,  the 
■aid  property  then  remaining  in  tmst, 
In  equal  shares  and  proportions ;  the 
descendants  of  the  deceiased  child  to 
take  the  share  their  parent,  if  alive, 
woold  hare  taken.  IMtf  that  the 
effect  of  the  language  used  in  the 
deed  was,  that  the  trust  should  con- 
tinue until  the  gcantor's  youngest 
child  then  living  should  attain  twen- 
ty-one yArs  of  age,  in  case  that  age 
was  reached  within  the  lifetime  of 
M.  and  A.  That  if  it  should  he,  then 
the  trustee  must  convey  to  the  grant- 
or's wife  and  children,  even  if  all 
of  them  should  at  that  time  he  liv- 
ing. That  if  that  age  should  not  be 
attained  while  M.  and  A.  were  living, 
then  at  their  decease  be  must  con- 
Tey,  if  every  one  of  the  surviving 
children  at  that  time  should  continue 
to  be  minora.    jA9y  v.  Mart^        248 

4.  That  there*  could  be  no  possibility, 
tiierefore,  of  the  estate  of  the  trustee 
eztendinff  beyond  the  duration  of 
the  two  designated  lives  \  and  it  was 
not  within  the  prohibition  of  the 
statute  relating  to  future  estates 
In  lands,  or  the  statute  relating  to 
iJob  suspension  of  the  ownership  of 
personal  property.  Hb 

6»  Both  those  statutes  allow  the  title 
to  be  suspended  for  two  lives  in  be- 
ing and  ascertained  when  the  deed 
Is  made;  and  no  greater  suspension 
was  provided  for  in  this  case.  P«r 
Davibls,  jr.    .  tft 

6.  If  a  trust  is  void,  as  suspending  the 
power  of  alienation,  and  the  absolute 
ownership  of  the  property  conveyed, 
beyond  the  period  of  two  lives  in 
being  when  the  trust  was  created, 
the  griintor  of  the  trust  cannot  main- 
tain an  action  in  equity  to  set  aside 
the  trust  deed  on  the  ground  that 
such  is  its  legal  duiracter.  If  it  be 
Toid,  it  cannot  be  even  a  doud  upon 
the  grantor's  title ;  because,  if  void 
upon  its  face,  it  cannot  by  any  pos- 
sibility be  productive  of  injury  to 
him,  or  his  estate,  and  therefore 
will  furnish  no  ground  authorizing 
a  court  of  equity  to  remove  it,  as 
likely  to  prejudice  the  grantor,  or  his 
estate.  tft 


7.  The  grantor  in  a  tniat  deed,  as  the 
legal  owner  of  the  property  convey- 
ed, has  no  right  to  maintain  an  ao- 
tion  to  obtain  a  construction  of  the 
deed.  That  privilege  is  conflneil  t» 
the  trustee,  or  those  riaiming  under 
the  tmst  and  requiring  ita  aeca- 
tlon.  A 


YABIANCB. 
JSw  PxAoncB,  4. 

VENDOK  AND  PURCHASER. 

1.  8.  sold  and  sent  to  0.  a  quantity  of 
liquors,  under  an  agreement  that  if 
0.  sold  out  his  hotel  he  might  send 
back  the  unsold  liquors  to  8.  0., 
after  having  sold  only  a  soaall  por- 
tion of  the  liquors,  sold  his  hotel, 
and  sent  the  balance  of  the  Bqnois 
to  the  railroad  depot,  to  be  shaped 
back  to  8.  While  they  w«re  stin  at 
the  depot,  marked  and  directed  to 
8.,  they  were  selaed  by  the  defend- 
ant, as  sheriff,  upon  an  attachment 
against  the  property  of  0.  WU  that 
even  assuming  that  the  title  passed 
to  0.  on  the  delivery  of  the  goods 
to  him,  the  delivery  of  the  liquors  at 
the  depot,  for  rsahipment  to  the  ven- 
dor, in  pursuance  of  the  original 
contract,  reinvested  the  latter  with 
the  title.    SuUm  v.  OtoA^^  80 

2.  J7«M;  tflio,  that  the  assent  of  the 
Tender  to  receive  back  the  property' 
in  case  the  purchaser  should  sdl  hi 
hotel,  made  the  delivery  of  the  prop-^ 
erty  to  the  carrier,  for  the  purpose 
of  returning  the  same  to  the  vendor, 
valid  and  e^ctual  to  reinvest  8.  with 
the  title,  as  upon  a  resale  of  ffas 
liquors.  il 

8.  A  bill  of  sale,  containing  a  deaerlp- 
tion  of  the  goods  sold,  such  as  is 
generally  furnished  by  Tendors,  is 
not  condusive  as  to  the  terms  upon 
wludi  the  goods  were  sold.  Though 
fvimm  fmi»  evidence  of  a  sale,  it  dMS 
not  pradude  the  vendor  ftom  riiow- 
ing  the  actnal  ftota  respecting  sudi 
sate.  A 

Sh  Pbacttob,  8,  4. 


VILLAOES. 
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WAIVER. 

A  party,  except  perluqNi  in  certain  in- 
stances  where  the  public  have  an  in- 
tereat,  may  always  waive  a  right  to 
which  he  is  entitled ;  and  sach  waiT-> 
er  may  be  either  by  an  express  stip- 
ulation, or  by  doing  some  act  incon- 
sistent with  an  intention  to  clum  his 
right.    JPmipt  y.  Su^tUm,  158 

8$e  AcTiov,  2. 
aoxsbmbvt,  6. 
Ambhdmbvt,  2,  6. 

COHTBXFT,  1. 


WABBANTT. 

A  warranty  that  a  span  of  ponies  are 
all  right  for  livery  purposes  cannot, 
f^  HMKM,  be  constru^  into  a  spedal 
undertaking  that  they  are  not  with 
fwU.  One  of  them  being  mihfoalj  is 
not  an  unsoundness  vrithin  the  mean- 
ing of  a  general  warranty.  In  case 
of  fraud,  U  MMM,  an  action  would  lie 
for  special  damages.  Whiin$y  v. 
Tmflor^  686 

8t$  OrarioiTB  of  Witvbssbb. 


WILL. 


1. 

1.  Where  one  of  the  attesting  witnesses 
to  a  will  testified  that  the  testatrix 
told  her,  in  the  room  where  and  when 
the  same  was  executed,  before  sig- 
nature, that  the  paper  or  papers  con- 
stituting the  same  was  or  were  her 
will;  and  the  other  witness  swore 
that  although  the  testatrix  did  not 
say,  while  she  wfs  in  the  room, 
where  and  when  the  papers  were 
executed,  that  they  were  her  will; 
yet,  that  when  the  testatrix  came  to 
tlie  kitchen  to  call  her  as  a  witness, 
■he  told  her  that  she  wanted  her  to 
witness  her  wiU;  Sdd  that  this  evi- 
d«nee,  together  with  proof  that  the 
testatrix  signed  the  instruments  in 
the  presence  of  the  two  witnesses, 
«nd  that  they  signed  their  names  as 

.  'Witnesses  in  her  presence,  and  in  the 
jpreeence  of  eadi  other,  was  suffl- 
oient  to  show  that  they  were  execut- 
ed and  attested  in  the  manner  re- 
quired by  the  statute.    MaUtr  of  the 

j^robt^  of  Forman^t  will,  274 


2.  What  is  sufficient  proof  of  the  tes- 
tamentary capacity  of  a  testator  at 
the  time  the  will  wa^  executed  and 
attested.  Matter  of  the  probate  of 
FormaxCe  wUlj  274 

8.  The  words  "mind  and  tnemory"  hb 
used  in  our  statute  relating  to  wills 
of  personal  property,  and  as  used  at 
common  law,  are  and  were  convert- 
ible terms.  H 

4.  The  question,  in  respect  to  testa- 
mentary capadty,  in  the  abstract,  is, 
had  the  testator,  at  the  time,  dtc,  a 
mind,  or  mind  and  memory,  suffi- 
ciently sound  to  make  a  will ;  that 
is,  to  do  the  thing  or  act  authorized 
by  the  statutes ;  but  practically,  in 
most  cases,  the  question  is,  had  the 
testator,  at  the  time,  &c.,  a  mind,  or 
mind  and  memory,  sufficiently  sound 
to  make  the  will  in  question.  ib 

6.  The  only  legal  test  of  insanity  is  de- 
lusion. Insane  delusion  consists  in 
a  belief  of  flicts  which  no  rational 
person  would  believe.  A  person 
may  be  partially  insane ;  that  is,  he 
may  have  an  insane  belief  or  delu- 

*  sion  as  to  one  or  more  subjects,  and 
not  as  to  others.  ib 

6.  Moral  insanity  is  a  disorder  of  the 
feelings  and  propensities,  and  may 
or  may  not  impair  the  intellect. 
Legal  insanity  is  a  disorder  of  the 
intellect.  ib 

7.  Moral  insanity,  not  proceeding  from 
or  accompanied  by  insane  delusion, 
the  legal  test  of  insanity,  is  insuffi- 
cient to  set  aside  a  will.  ib 

8.  Where  it  appeared  from  the  evidence 
that  at  the  time  a  will  was  executed 
the  testatrix  despised,  distrusted  and 
hated  her  husband,  and  probably 
feared  him,  and  it  was  a  fair  infer- 
ence from  the  eridence  that  these 
feelings  towards  her  husband  caused 
her  to  execute  the  will  in  question ; 
and  there  was  no  doubt  that  she 
intended  thereby  to  prevent  him 
frx>m  getting  any  more  of  her  estate 
than  wss  given  to  him  by  such  will ; 
JSeld  that  in  testing  the  testamentary 
capacity  of  the  testatrix,  the  ques- 
tion was-  not  whether  these  feelings 
towards  her  husband,  at  the  timoj 
dM;.,  were  unreasonable,  excessive  or 
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Qi^lfiitttiAble  merel J,  or  even  whether 
they  unoaDted  to.  or  showed,  moral 
insanity  as  to  her  husband ;  bnt  was 
whether  these  feelings  were  Insane— 
whether  the  contempt,  distrust,  hi^ 
tred  and  fear,  which  she  had  of  and 
for  him,  at  the  time,  was  m$me  con- 
tempt^ mtane  distrust,  imatu  hatred, 
imant  fear;  or,  in  other  words,  the 
contempt,  the  distrust,  the  hatred, 
the  fear  of  an  insane  wife  towards 
her  husband.  ib 

9.  And,  the  preliminary  proofe  show- 
ing that  the  testatrix  at  the  time 
when,  dbc.,  was  competent  or  had 
teetamentai7  capacity  to  execute  the 
will ;  and  that  her  feelings  towards 
her  husband  caused  her  to  execute 
the  instrument  as  and  for  her  will, 
and  influenced  her  dispositions  of 
property  by  it ;  Hdd^funJm,  that  it 
was  for  the  contestants  satisfectorily 
to  show  that  these  feelings  towards 
her  husband  came  from,  or  origin- 
ated in,  or  at  least  were  accompani- 
ed by,  delusion  as  to  her  husband, 
his  character,  conduct,  motires  or 
condition.  ib 

10.  And  the  proofii  not  showing  that 
the  testatrix's  contempt  for  her  hus- 
band, her  distrust,  fear  and  hatred 
of  l^im,  when  she  executed  the  will, 
came  from,  or  originated  in,  or  were 
accompanied  by,  delusion  at  to  her 
kuoband^  his  character,  conduct,  mo- 
tives or  condition ;  it  was  hdd  that 
the  testatrix,  at  the  time  she  execu- 
ted the  wiU,  must  be  deemed  to 
have  had  testamentary  capacity,  and 
was  competent  to  execute  the  instru- 
ment as  her  wilL  ib 

8.  ProbaU. 

11.  Two  written  instrument^,  executed 
by  the  same  person,  at  the  same 
thne,  may,  notwithstanding  their  re- 
pugnancy in  certain  particulars,  or 
in  certain  respects,  constitute  a  will, 
or  ih$  will  of  such  person,  and  le- 

.  gaily  and  properly  be  admitted  to 
probate  as  8U(&.  Maitor  of  ih$  Jhro- 
baU  of  Formm't  wU,  274 


12.  The  point  or  ({uestion  of  repug- 
nancy or  inconsistency  in  the  pro- 
visions of  the  two  instruments  may 
be  a  subject  or  question  for  conid- 
oration,  after  the  probate  of  the  will, 
when  the  two  instruments  come  to 
be  carried  into  effect,  or  daimed  or 
acted  under,  as  a  will,  bnt  does  not 
arise,  and  cannot  properly  be  con- 
sidered, in  the  prolMtte  proceed- 
ings. A 

4*  Mtvoo&iiom 

18.  Where  a  testatrix,  at  the  time  she 
tore  up  and  destroyed  a  will  previ- 
ously  executed  by  her,  was,  though 
not  permanently  insane,  in  a  qod- 
dition  and  hiboring  under  an  excite- 
ment, which,  under  the  circum- 
stances, incapacitated  her  for  form- 
ing or  having  a  reasonable  or 
intelligent  intention  of  revocatios; 
Held  uiat  such  act  was  not  to  be 
regarded  as  a  revocation  of  the  wilL 
Mattor  of  ih$  probata  tf  Fommlt 
will,  274 

WITNESS. 

Where  a  witness  dedines  to  answer 
questions  propounded  to  him,  on 
the  ground  that  his  answers  wiU 
have  a  tendency  to  criminate  him, 
it  is  the  province  of  the  court  to  de- 
termine whether  that  will  probably 
be  the  effect  of  the  answos,  if  re- 
quired to  be  given ;  and  if  not>  ho 
should  be  required  to  answer  the 
questions.    Forbaa  v.  ^FiUari,      620 

Sta  Cbexival  Law,  7. 

SvppLaifxxTAJKT  PxoonnntfB. 


WRITTEN  INSTRUMENTS. 

The  general  rule  is  that  two  or  more 
written  instruments,  executed  at  the 
same  time,  relftting  to  the  same  sub- 
ject matter,  by  the  same  party,  or 
between  the  same  parties,  should  be 
construed  together,  and  viewed  as 
one  instrument  MaUan^tkapnbaU 
ofFormm'awU,  274 
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